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ACT:

Payment of Wages Act, 1936, (IV of 1936), Ss. 5, 7, 15(1)
(2)--Claim for wages due on account of the introduction of
upgrading of persons-Claimant’s right” to- be placed on
monthly wages ignored--No delay in paynent of wages or
deduction of wages al l eged--Authority under the Act--Wether
had jurisdiction to decide the conplaint of the applicant.

HEADNOTE

The second respondent had been an enployee of the Centra

Railway as a daily rated casual |abourer on specified daily
wages since 1941. He continued to receive his wages at the
specified rate until COctober 1949, |In Cctober 1949 he nade
an application through an official of the Registered Trade
Uni on-a person pernmitted by the authority under sub-section
(2) of s. 15 of the Paynent of Wages Act, 1936-claimng his
wages due in respect of six nmonths from May to October 1949.
The respondent did not allege delay in the
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paynent of his wages or deduction of- his wages in
contravention of the provisions of s. 5 or s. 7 of Act IV of
1936 respectively. The respondent alleged that he had been
paid his actual wages as fixed by the railway admnistration
but that after the introduction of the schene of upgrading
of persons enpl oyed under the daily wages schene, others who
were junior to himhad been placed on the nonthly wages
schene whereas his claimto be so placed, had been 'ignored
and that he had not been paid wages on the scale to which he
would have been entitled if he had been placed on the
nont hl y wages schene.

Hel d, per SINHA J. (VIVI AN BosE and VENYATARAMA AYYAR JJ.
concurring, JAGANNADHADAS  J. di ssenting), t hat t he
respondent’ s conplaint fell under the category of potentia

wages and the authority appointed under the Act had no
jurisdiction to decide the question of potential wages. It
had the jurisdiction to decide what actually the terns of
the contract between the parties were, that is to say, to
determ ne the actual wages.

On the case as made on behalf of the respondent, orders of
the superior officers were necessary to upgrade himfrom a
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dai |y wageearner to a higher cadre. The authority under the
Act has not been enpowered under s. 15 to nake any such
direction to the superior officers.

Per JAGANNADHADAS J.-Undoubtedly a claim to a  higher
potential wage cannot be brought in under the category of
"claim arising out of deduction fromthe wages or delay in
payment of the wages" if that wage depended on the
determ nati on by a superior departnental or other authority
as to whether or not a particular enployee is entitled to
t he hi gher wage-a deternination which involves the exercise
of administrative judgnment or discretion or certification

and which would, in such a situation, be a condition of the
payability of the wage. 'But where the hi gher wage does not
depend upon such determ nation but depends on t he
application of and giving effect to certain rules and orders
which, for this purpose, nust be deened to be incorporated
in the contract ~of enployment, such a wage is not a
prospective wage nerely because the paying aut hority
concerned nmakes default or commits error in working out the
applicati'on” of the rules. The wage under the Act is not
necessarily the immediately pre-existing wage but t he
presently payable wage. Wether or not an enployee was
entitled to wages of a higher category than what he was till
then drawi ng woul d depend entirely on the scope of the rules
with reference to which he is entitled to become one in the
hi gher category and it cannot be assumed a priori that such
aclaimis a claimto "prospective wages".

On the facts of the case as found the dispute as to the wage
was one that fell within the jurisdiction of the "authority"
concer ned.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTI ON:.Civil Appeal No, 147 of 1953,
1355
Appeal by Special Leave fromthe Judgnent and Order dated
the 24th day of August 1951 of the H gh Court of Judicature
at Bonbay in Appeal No. 50 of 1951 arising out of the Oder
dated the 19th day of June 1951 of the said Court exercising
Oiginal Jurisdiction in Msc. No. 143 of 1951
M C. Setalvad, Attorney-Ceneral.for India (Porus A Mhta
and P. G Gokhale, with him, for the appellant.
J. B. Dadachanji, M V. Jayakar and Rajinder Narain for
respondent No. 2.
1955. March 4. The Judgnent of Vivian Bose, Venkataranma
Ayyar and Sinha JJ. was delivered by Sinha J.  Jagannadhadas
J. delivered a separate judgment.
SINHA J.-This is an appeal by special |eave fromthe order
of the Hi gh Court of Judicature at Bonbay dated the 24th
August 1951 uphol ding that of a single Judge of that  court
sitting on the Oiginal Side, disnissing the appellant’s
petition wunder art. 226 of the Constitution for a wit of
certiorari quashing the order dated the 23rd January 1951
passed by the 1st respondent, the Authority wunder the
Payment of Wages Act (hereinafter referred to as the Act).
The facts leading up to this appeal nmay shortly be stated as
follows: The 2nd respondent is and has been at all materia
times an enployee of the Central Railway (fornerly called
the GI1.P. Ry.) represented by the appellant who has been
nom nated by the Railway Adm nistration as responsible for
paynment of wages under section 3 of the Act. Ever since
1941, the 2nd respondent has been enployed by the Railway
Admini stration as a carpenter on daily wages, and has been
treated as a daily rated casual |abourer and has been paid
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his wages at the rate of Rs. 3-4-0 per day. He conti nued
receiving his wages at that rate wuntil Cctober,, 1949

wi t hout any demur, and granting receipts for the wages thus
received. On the 2nd Decenber, 1949 an application was made
by one K. N Pitkar " an official of Registered Trade Union
a person
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permtted by the Authority" under sub-section (2) of section
15 of the Payment of Wages Act, 1936, against the GI1.P. Ry.
adm nistration through its Divisional Engineer, Par el
Bonbay. It was alleged on behalf of the 2nd respondent t hat
his wages due in respect of six nonths fromMay to Cctober
1949 anounting to Rs. 245 had not been paid or had been
subjected to illegal deductions as shown in the schedule.
The schedule will be set out hereinafter. A claimfor Rs.
245 plus Rs. 15 by way of conpensati on was nade.

The appellant, as-the opposite party before the Authority,
resisted the claim inter alia, on the grounds-

(1) that Rs. 245 had not beenillegally deducted from the
wages of the 2nd respondent; and

(2) that - _the claimof the 2nd respondent who was enpl oyed
as a daily rated casual | abourer on specified daily wages,
to be placed on a permanent cadre on the scale of nonthly
rates of pay was unfounded.

It was further allegedthat the 2nd respondent did not cone
within the purview of the Railway Services (Revision of Pay)
Rules as he was a daily rated casual labourer charged to
works and that no rules had been laid down ‘governing the
rates of pay and the conditions of service of daily rated
casual |aborers like the 2nd respondent. Hence his terns of

service were the daily wages paid to himall along.. It was
thus contended that there had been no-deduction from his
wages. In this connection reference was nade to the award

of the Railway Workers C assification Tribunal, dated the
28th May 1948.

The Authority by its orders datedthe 23rd January @ 1951
deci ded that the position of the 2nd respondent was not that
of a casual |abourer but that of a "tenporary enpl oyee’ and
that therefore he was entitled to be on the scale of Rs. 55-
150 plus the allowances adnmissible. - In conmng to this
conclusion the Authority observed that the work done by the
2nd respondent is of the same nature as that of a nmenmber  of
the permanent staff. Hence the 2nd respondent could not be

cal l ed a casual |abourer. It also nade reference to
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article 39 (d) of the Constitution containing the direction
that there should be equal pay for equal work. The

Aut hority al so negatived the contention raised on behalf of
the appellant that the question of «classification of an
enpl oyee was outside its jurisdiction. |In pursuance of the
said order the Authority allowed the 2nd respondent’s
application by its further orders dated the 2nd March 1951

Agai nst the said orders of the Authority the appell ant noved
the H gh Court of Judicature at Bonbay by an application
under article 226 of the Constitution for quashing the
aforesaid orders. The matter was heard in the first
i nstance by a | earned single Judge of that court who by his
orders dated the 19th June 1951 dismissed the application

The appellant preferred an appeal under the Letters Patent
which was heard by a Division Bench of that court. The
Division Bench by its order dated the 24th August 1951
di smi ssed the appeal and agreed with the conclusions of the
Judge on the Original Side that the Authority had not acted
wi thout jurisdiction or had not exceeded its jurisdiction in
entertaining the 2nd respondent’s application. On the
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appellant’s application for leave to appeal to this court
being rejected by the H gh Court, the appellant noved this
court and obtained special |eave to appeal on the 2nd
February 1953.

The rmain controversy between the parties in this court is
whet her, having regard to the relevant provisions of the
Act, the 1st respondent was conpetent to pass the orders it
did, which orders had been upheld by the H gh Court of
Bonbay.

The Authority set up under section 15 of the statute in
guestion is undisputably a tribunal of limted jurisdiction
Its power to hear and determ ne di sputes nust necessarily be

found in the provisions of the Act. Such a tribunal, it is
undoubt ed,, cannot determne any controversy which is not
within the anbit of those provisions. On examning the
rel evant provisions of the Act it will be noticed that it
ainms at regulating the payment- of wages to certain classes
of persons enployed in industry. It applies
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in the first instance to the paynent of wages to persons
enpl oyed in any factory or  enployed by a rail way
admi ni stration; but the State Governnent has the power after
giving three nmonths notice to extend the provisions of the
Act or any of themto the payment of wages to any class of
persons enployed /in any class or group of industria

establ i shnents. "Wages" neans-

"all remuneration, capable of being expressed in terns of
noney, which would, if the terms of the contract of
enpl oyrent , express or inmplied, were fulfilled, be
payable........ to a person enployed in respect of his
enpl oyment or of work done in-such enploynent...." (omtting

wor ds not necessary for our present purpose).

Section 3 lays down that every enployer or his re-
presentative or noni nee shall be responsible for the paynent
to persons enployed by himof all wages Section’s provides
for fixation of "wage-periods’ which shall not exceed one
nonth in any case. Section 5 indicates the |ast date within
which, with reference to the particul ar wage-period,  wages
shall be paid. Section 7 lays down that the wages of ‘an em
pl oyed person shall be paid to himw thout deductions of any
kind except those authorized by or under the Act. Secti-on
7(2) in clauses (a) to (k) specifies the heads under which
deductions fromwages may be nade, nanely, fines; deductions
for absence fromduty; deductions for damage to or | oss  of
goods of the enployer; deductions for house accommpdation
supplied by the enployer; deductions for —anenities and
services supplied by the enployer; deductions for recovery
of advances or for adjustnent of overpaynents of wages;
deductions of income-tax payable by the enpl oyee; deductions
to be nade under orders of a court or other conpetent

aut hority; deductions for subscriptions to, and for
repaynent of advances from any provident fund; deductions
for paynents to cooperative societies, etc.; and finally,

deductions made with the concurrence of the enployed person
in furtherance of certain schenes approved by Governnent.
No ot her deductions are permissible. It is also laid
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down that every paynent nade by the enployed person to the
enpl oyer or his 'agent shall be deened to be deduction from
wages. Each of the several heads of deductions aforesaid is

dealt with in detail in sections 8 to 13. Section 8 |ays
down the conditions and limts subject to which fines may be
i nposed and the procedure for inposing such fines. It also

requires a register of such fines to be nmaintained by the
person responsible for the payment of wages. Section 9
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deals with deductions on account of absence from duty and
prescribes the limts and the proportion thereof to wages.
Section 10 sinilarly deals with deductions for danmage or
loss to the enployer and the procedure for determining the
same. Like section 8, this section also requires a register
of such deductions and realizations to be maintained by the
person responsible for the paynent of wages. Section 11
lays down the limts of deductions for house accombdation
and other anenities or services which nay have been accepted
by the enployee, subject to such conditions as the State
CGovernment may i npose. Section 12 |ays down the conditions
subj ect to which deductions for recovery of advances may be
nmade from wages. Finally section 13 provides that the
deducti ons for paynent. to co-operative societies and
i nsurance schenes shall be subject to such conditions as the
State CGovernnent nay prescribe. Section 14 makes -provision
for the appointnent of Inspectors for carrying out the
pur pose of the Act, with power to enter on any prem ses and
to examine any registers or ~docunments relating to the
cal cul ati'on-or paynent of wages and to take evidence on the
spot . His function is to see that the registers or
docunents prescribed by the Act containing the necessary
entries as regards deductions and other matters have been
properly kept by the enployers or their agents in order to
be able to ascertain whether any deductions from wages in
excess of the provisions of sections 7 to 13 aforesaid have
been made. We then cone to section 15 whi ch makes provision
for the appointnment of the Authority "to hear and decide for
any specified area all clains arising out of deductions from
the wages, or delay in paynment of

174
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the wages of persons enployed or paidin that area". Wer e
the Authority finds that any deduction has been made from
the wages of an enpl oyed person or the paynent of any wages
had been del ayed, he may at the instance of the wage-earner
hinself or any |l|egal practitioner or any official of a
regi stered trade union authorized in witing to act on his
behal f, or any Inspector under the Act or any other ~person
acting wth the permission of the Authority, —after” naking
such enquiry as he thinks fit and after giving an
opportunity to the person responsible for the payment of
wages under section 3 to show cause, direct the refund to
the enpl oyed person of the amount deducted or the paynent of
del ayed wages together with such conpensation as he may
det er m ne. The section also lays down the limts and
conditions of his power to direct payment of conpensation to
the enpl oyed person or of penalty to the enployer, if he is
satisfied that the application nade on behal f of an enpl oyee
was either nalicious or vexatious. H's determnation is
final subject to a very limted right of appeal ' under
section 17. Section 18 vests the Authority with all the
powers of a civil court under the Code of Civil Procedure,
for the purpose of taking evidence, of enforcing the
attendance of witnesses and of conpelling the production  of
docunents. Section 22 lays down that no court shal
entertain any suit in respect of wages or of deduction from
wages in so far as the claimfornms the subject matter of a
pendi ng proceedi ng under the Act or has forned the subject
of a direction in favour of or against the plaintiff under
section 15, or which could have been recovered by the
application wunder that section. Section 26 enmpowers the
State Governnent to nake rules to regulate the procedure to
be followed by the authorities and courts referred to in
sections 15 and 17 and provides that rules nay be made inter
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alia, requiring the maintenance of records, registers,
returns and notices necessary under the Act and the display
in a conspicuous place of notices specifying the rates of
wages payable to persons enployed on such premises; and
prescribing the authority for making a list of
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acts and om ssions in respect of which fines may be inposed
and the procedure for inposing such fines.
W have set out above in sonme detail the rel evant provisions
of the Act in order to point out that those provisions are
not applicable to the conplaint made in the present case.
In this connection it is necessary to set out in extenso the
"particulars of clainm in the schedule appended to his
application which are as foll ows:
"The applicant is working as a carpenter-nason with the
opposite party under |.O-W, Byculla. According to the
orders on introduction of the prescribed scales, the Railway
Admi ni stration has to make the staff working under 1.0 W on
permanent / nmonthly ~wages schene under the rules of the
prescribed “scal es. The applicant along with others was up
till now under daily wages schene.  About 20 posts under
|.OW where the applicant is working were to be made per-
manent. The opposite party in supersession of claimof the
applicant has confirmed his juniors on the permanent scales
as a skilled workman in the scale of 55-3-85-4-125-5-130,
whereas the opposite party continued to pay the applicant on
daily wages schene thus depriving him of -his legitimte
wages under the prescribed scale, which resulted in the
nmonetary loss to the applicant of Rs. 40-13-4  per nonth.
Notice on behalf of the applicant was served on this count

on the opposite party but of no avail~ and hence this
application. The juniors have been paid under t he
prescribed scales fromApril, 1949, from which date the

applicant was also entitled to the prescribed scale 55-130
(scale for skilled workman).".

There is no allegation of delay in paynent of wages inasmuch
as it is not the respondent’s case that his wages were not
paid withinthe tine limt laid dow in section 5; nor are
there allegations to show that any paynents have been nade
by the enpl oyed person to the enployer or his agent which
could be deened to be a deduction fromhis wages within the
meani ng of section 7. None of the categories of deductions

as laid down in section 7 have been referred to. |In~ other
words, it is not alleged that his Wages
1362

were so nmuch and that so nmuch had been deducted under any of
the heads set out under section 7(2). The allegations made
by the respondent only anpbunt to saying that he had  been
paid his actual wages as fixed by the railway adm ni stration
but that after the introduction of the schene of upgrading
of persons enpl oyed under the daily wages schene, others who
were junior to himhad been placed on the nonthly @ wages
schene whereas his claimto be so placed had been ignored.
The respondent’s main grievance, therefore, appears to  be
that he had not been paid wages on the scale to which he
would have been entitled if he had been placed on the
nont hl y wages schene.

In our opinion, the schene of the Act as set forth above
shows that if an enployee were to state that his wages were,
say Rs. 100 per nonth and that Rs. 10 had been wongly
deducted by authority responsible for the paynent of wages
that is to say, that the deductions could not conme under any
one of the categories laid down in section 7 (2), that a
would be a straight case within the purview of the Act and
the authority appoi nted under section 15 could entertain the
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di spute. But it is said on behalf of the respondent that
the authority has the jurisdiction not only to nake
directions contenpl ated by sub-section (3) of section 15 to
refund to the enpl oyed person any anount unlawfully deducted
but also to find out what the terns of the contract were so
as to -determ ne what the wages of the enployed person were.
There is no difficulty in accepting that proposition. | f
the parties entered into the contract of service, say by
correspondence and the contract is to be determned wth
reference to the letters that passed between them it nmay be
open to the authority to decide the controversy and find out
what the ternms of the contract with reference to those
letters were. But if an enployee were to say that his wages
were Rs. 100 per nonth which he actually received as and
when they fell due but-that he would be entitled to higher
wages if his clainms to be placed on the higher wages schene
had been recogni zed and gi ven effect to,
1363

that would not in our opinion, be a matter within the anbit
of his jurisdiction. The authority has the jurisdiction to
decide what actually the terns of the contract between the
parties were, that is to say, to determ ne the actual wages;
but the authority has nojurisdiction to determne the
guestion of potential wages. The respondent’s conplaint in

the present case cones within the latter illustration. | f
the respondent’s claimto be placed on the schene of higher
wages had been. unduly passed over by the  appellant, if

i ndeed he had the power to do so, the obvious remedy of the
respondent was to approach the higher authorities of the
railway administration by way of departmental appeal or
revision; but instead of doing that, he has sought his
redress by making his claimbefore theauthority under the
Act. The question is, has the authority the power to direct
the appellant or his superior officers who nmay have been
responsi bl e f or the classification, to revi se t he
classification so as to upgrade himfromthe category of a
dai |y wageearner to that of an enpl oyee on the nonthly wages
schene. |If the respondent had been on the cadre of nonthly
wages and if the appellant had withheld his risein wages to
which he was automatically entitled, wthout any orders of
his superior officers, be mght justly have clained the
redress of his grievance fromthe authority under the -Act,
as it would have anmobunted to an underpaynent. But .in the
present case, on the case as made on behalf  of the
respondent, orders of the superior officers were necessary
to wupgrade himfroma daily wage-earner to a higher care

The authority wunder the Act has not been enpowered under
section 15 to make any such direction to those superior
of ficers. The appellant is responsible to pay the
respondent only such wages as are shown in the relevant
regi ster of wages presumably maintained by the departnent
under the provisions of the Act, but he cannot be directed
to pay the respondent higher wages on the determ nation by
the authority that he should have been placed on the nonthly
wages scherne.

In that view of the matter it is not necessary to go
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into the merits of the controversy as to what classification
as adunbrated by the Railway Wrkers’ Classification
Tribunal, and adopted by the Railway admnistration, the
second respondent should have been brought under. [If that
guestion were open to determnation by the Authority, we
woul d have had to remit the case to the Authority to give a
fresh opportunity to the parties to adduce all the relevant
evidence and then to come to its final conclusions, as it
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appeared to us during the hearing of the case that al

rel evant information had not been placed before t he

Aut hority. But, as, in our opinion, that is not a matter

within its limted jurisdiction, that contingency does not
ari se.

For the reasons given above we allow this appeal, quash the
orders of the Authority and of the H gh Court, but in the
special circunstances of this case we nake no order as to
cost s.

JAGANNADHADAS J.-1 regret that | find nyself wunable to
agr ee.

The second respondent before us, enployed as a carpenter in
the Railway since 1941, has been working as a daily-rated
casual | abourer. He clained that he should have been
absorbed as a nonthly-rated permanent enpl oyee and that he
has been wongly superseded. His claimto be treated as a
per manent enpl oyee was apparently not accepted by the Tribu-
nal (the Authority under section 15 of the Paynment of Wages
Act for Bonbay). But it was held that the position of the
applicant. is not that of a daily-rated casual |abourer but
that of a nonthly-rated tenporary enployee. H's claim was
treated and upheld by the Tribunal as one substantially
based on the ground that the Award of the Railway Wbrkers’
Classification Tribunal in relation to the recommendations
of the Central Pay Comm ssion was approved by the Railway
Board and directed to be inplenented, and that by virtue
thereof he was no longer a nere casual |abourer but was
entitled to higher wages on the footing of a nonthly-rated
| abourer. No question arises that the order of the Tribuna
is bad owing to the
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vari ation between the claimnmade and the relief granted. As
held by the H gh Court, pleadings in these cases have to be

l'iberally construed. That his claim was understood as
havi ng been based on the Award of Railway Wor ker s’
Classification Tri bunal , by the Rai | way Aut horiities
thenselves, is clear fromthe statement filed on 'their

behal f in answer to the J. enployee’'s claim Apart fromthe
question of jurisdiction, the defence was two-fold. (1) The
applicant being a daily-rated casual labourer, charged to
works, the directive of the Railway Board did not apply to
him (2) Even if it applied to a person in the situation of
the applicant, he was not entitled to be brought on to the
nonthly-rates of pay in the skilled grade, w thout his
previously passing a trade test to establish hinmself as
skilled in his trade and he did not pass the test. The
Tribunal. on the material referred to by it in its order
came to the conclusion (1) that the applicant did not  fal
within the category of workcharged staff, (2) that under the
Award of the Railway Wrkers’ Cassification Tribunal, no
trade test was necessary for the applicant who was a
carpenter, and (3) that as per certain instructions of the
concerned authority, the period of casual |abour was to be
l[imted to six nonths, and that since this applicant —was
admttedly a casual |abourer under the Railway for a nuch
larger period, i.e. since 1941, he becane entitled to be
treated as a tenporary enpl oyee and not as a casual | abourer
and to receive wages as such. Wether these conclusions are
right or wong is not the question before us. The only
guestion is whether or not the Tribunal had the jurisdiction
to find that the applicant was entitled to the enolunments of
a nonthly-rated tenporary enployee and not to that of a
daily-rated casual |abourer, as the result of the order of
the Railway Board directing inplenentation of the Award of
the dassification Tribunal
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The jurisdiction of the Tribunal arises under section 15 of
the Paynment of Wages Act, 1936 (Act |V of 1936) (hereinafter
referred to as the Act). The Tribunal is set up to decide

"all clains arising out of deductions from the wages or
del ay in paynent of
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wages" . The relief which it is authorised to award,is to
direct "the refund of the anmpbunt deducted, or the paynent of
the wages delayed". Such a direction made by the Tribuna
is final, under section 17 of the Act, subject to the right
of appeal provided therein. Under section 22, no suit lies

in any court for the recovery of wages or of any deduction
t heref rom whi ch coul d have been recovered by an application
under section 15. However limted this jurisdiction of the
Tri bunal, and however el aborate the provisions in the Act
for the preparation and di splay by the enployer of the table
of wages payable to the enpl oyees, and for the inspection
thereof by the Factory Inspectors, it cannot be supposed
that the jurisdiction of the Tribunal is only to enforce the
wages so displayed or otherwi se admtted. Such a narrow
construction would rob the nachinery of the Act of a great
deal of its utility and would confine its application to
cases which are not likely to arise often, in a wellordered

adm nistration |ike the Railways. Indeed, | do not gather
that such a construction was pressed for, before us, in the
argunents. Even a Tribunal of limted  jurisdiction, Ilike

the one wunder consideration, nust necessarily have the
jurisdiction to decide, for itself, the prelinmnary facts on
which the <claim or dispute before it depends. In the
instant case, it nust have jurisdiction to decide what the
wages payable are and, for that purpose, what the  contract
of enploynent and the terns thereof are.” The judgnent of ny
|earned brothers in this case apparently recognizes the
jurisdiction of the Tribunal as above stated, when it said
that the Tribunal has the power "to find out what the terns
of the contract were to determ ne-what the wages of the
enpl oyed person were". \Wether the Tribunal’s decision in
this behalf is conclusive or not is a matter that does not
arise for decision in this case.
But, it 1is said that the Tribunal. has no authority to
determ ne the question of "potential wages". Undoubtedly a
claimto a higher potential wage cannot be brought in under
the category of "claimarising out of deduction from the
wages or delay in pay-
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nment of the wages" if that wage depended on t he
determ nati on by a superior departmental or other  authority
as to whether or not a particular enployee is entitled to
the hi gher wage-a determ nation which involves the exercise
of administrative judgnment or discretion or certification
and which would, in such a situation., be a condition of the
payability of the wage. But where the hi gher wage does not
depend upon such determ nation but depends on the applica-
tion of, and giving effect to, certain rules and orders
which, for this purpose, nust be deened to be incorporated
in the contract of enploynent, such a wage is, in nmy Vview,
not a prospective wage, nerely because the paying authority
concerned nmakes default or commits error in working out the
application of the rules. In this context it is relevant to
notice that the definition of "wages" in the Act is "al
remuneration which would if the terms of the contract,
express or inplied, were fulfilled, be payable". The word
"were" in this definition which | have underlined, seens to
indicate that even a "prospective wage" which would be
payabl e on the proper application of the rules in the sense
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whi ch | have expl ai ned above may well fall within its scope.
he wage under the Act is not, necessarily, the imrediately
pre-exi sting wage but the presently-payabl e wage.

In the case before us, the order of the Tribunal proceeded
on the view that the applicant was presently entitled to be
treated as a monthly-rated tenmporary enpl oyee and not as a
dai l y-rated casual |abourer, by virtue of the directions of
the Railway Board for the inplenentation of the schene of
classification and that therefore he was entitled to the
appropriate higher wage. W have not been shown any
material to indicate that this higher classification of the
applicant depended not on the nere application, of the
classification scheme and the rules thereunder, to him but
upon any determ nation by a departnmental higher authority.
If it was the latter, undoubtedly the Tribunal cannot claim
to sit in judgrment over that determnination, whether it was
right or wong. Such

175
1368
determ nation, if wong, could be corrected only by a
further departnental appeal, if any, avail able. But the

Tribunal had, to ny nmind, the-authority to find whether the
applicant’s case falls within the scope of determ nation by
the departmental authority or is one of mere application of
the rules to the factsof this case. |f the decision of the
Tribunal in this behalf was wong, the appropriate renedy
for the Railway Authority was by way of an appeal under
section 17 of the Act. Since the finding of the Tribunal in
this case involved the case of as many as six persons and
the net additional anpbunt ordered was a sumof Rs. 1,341,
its finding was appealable under section 17 of ‘the Act.
Whet her or not an enpl oyee was entitled to wages of a higher
category than what he was till then drawing would ' depend
entirely on the scope of the rules with reference to  which
he is entitled to becone one in'the higher category and it
cannot be assuned a priori that such a claimis a claim to
"prospective wages".

In my view, therefore, there is no sufficient reason to
reverse the judgnent of the | earned Judges of the Bonbay
Hi gh Court and this appeal should be dism ssed with costs.

BY THE COURT. In accordance with the decision of the
majority, the appeal is allowed and the orders of the
Authority and of the H gh Court are quashed. There wi'll be

no order as to costs throughout.
Appeal al | owed.
1369




