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ACT:

Bonbay Civil | Services Rules, 1959: Rules 188 and 18
Pensi on- Reduct i on/ wi t hdr awal - Whet her per nmi ssi bl e.

Covernment servant-After retirement of attaining the
age of superannuation-Wether |liable to departmental action

for msconduct, negligenceor financial irregularities
conmitted during service period - \Wether pension can be
reduced.
HEADNOTE:

%

The respondent retired from State Governnment service on
Septenber 1, 1987, on attaining the age of superannuation
About a year after his retirenent, the respondent was served
with a chargesheet containing allegations of m sconduct and
negligence for the period he was in service. Enquiry into
the charges was held and respondent was afforded ful
opportunity to defend hinself. On the conclusion of the
enquiry a report was submitted by the Collector, ~ holding
that one of the two charges was established while the other
charge was partly proved, and that the respondent’s action
was hel pful to one of the parties which anmounted to a
serious default on his part as a Governnent servant, and it
was recommended that since the respondent has- already
retired from service, a lenient view should be taken and
reduction in pension to the extent of Re. 1 per nobnth be
made. The State CGovernnent accepted the findings and issued
orders reducing the anount of pension payable to the
respondent by 50% permanently wunder Rule 188 of the Bonbay
Cvil Services Rules.

The respondent chal | enged the validity of the
CGovernment order before the High Court. A Division Bench of
the Hgh Court allowed the wit petition and quashed State
Government’s order on the ground that the State Governnent
had no authority in law to take any disciplinary proceedi ngs
agai nst respondent as he had already retired from service
and the initiation of disciplinary enquiry and the order of
puni shment wer e unaut hori sed and il egal
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Al owi ng the appeal by the State. partly,
32
N

HELD: 1.1 Rule 188 of the Bonbay Civil Services Rul es
enmpowers the Government to reduce the amount of pension of a
Covernment servant whose service has not been thoroughly
satisfactory. Rule 189 expressly confers power on the
CGovernment to w thhold or wthdraw any part of the pension
payable to Governnent servant for m sconduct which he nmay
have committed while in service, after giving opportunity of
defence in accordance with the procedure specified in Note |
of Rule 33 of the Bonmbay Civil Services Conduct Discipline
and Appeal Rules. The State Governnment’s power to reduce or
wi t hhol d pension by taking proceedi ngs agai nst Gover nnent
servant even after retirenent is thus expressly preserved by
the aforesaid rules. [34C, F-H

1.2 The High Court conmitted a serious error in holding
that the State Government had no authority to initiate any
proceedi ngs agai nst the respondent. The purpose of the
enqui ry. ‘was not to inflict any punishnent, and the
proceedings were initiated for determning respondent’s
pensi on. The proceedings were taken in accordance with the
Rul es 188 and 189 of the Rules. [35C E

1.3 The Covernnent had power to reduce the pension
payabl e to the respondent but having regard to the facts and
circunst ances of the case, the reduction of pension by 50%
was too harsh and disproportion ate to the m-sconduct proved
agai nst the respondent. The State Government . should have
taken into consideration the fact that the respondent had
retired from service and the reduction of pension by 50%
woul d seriously affect his Iliving. The order of  the Hi gh
Court and the State Governnent’'s order reducing pension by
50% are set aside and the State Government is directed to
reconsi der the guestion of reduction of respondent’s
pensi on. [35E-F; 36E-Q

B. J. Shelet v. State of Gujarat & ors., [1978] 2 SCC
202, distingui shed.

M Narasi mhachar v. The State of Mysore, [1960] 1 SCR
981 and State of Uttar Pradesh v. Brahm Datt Sharma & Anr.
[1987] 2 SCC 179, referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 573 of
1988

Fromthe Judgment and order dated 13.2.1987 of the
Bonbay Hi gh Court in WP. No. 613 of 1984.
33

A.M Khanwi | kar and A.S. Bhasne for the Appellant,

B.N. Singhvi and A K CGupta for the Respondent.

The Judgnent of the Court was delivered by

SINGH, J. Special |eave granted.

Thi s appeal raises an inportant question of |aw whether
a Governnent servant after his retirement on attainingthe
age of superannuation is liable to be dealt with
departrentally for any msconduct, negligence or financia
irregularities commtted by him during the period of his
servi ce.

Necessary facts giving rise to this appeal are that
M H. Mazundar, the Respondent was in the service of the
State of Maharashtra as Supply Inspector and he retired from
service on attaining the age of superannuati on on Septenber
1, 1977. After his retirement the respondent was served with
a charge-sheet on October 16, 1978 containing allegations of
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m sconduct and negligence against himfor the period he was
in service. Enquiry into those charges was held and the
respondent was afforded full opportunity to defend hinself.
On the conclusion of the enquiry the State Governnent issued
orders on Decenber 4, 1982 reducing the amount of pension
payable to the respondent by 50 per cent permanently under
Rul e 188 of the Bonbay Civil Services Rules. The respondent
chall enged the validity of the Governnment’s order by neans
of a wit petition wunder Article 226 of the Constitution
before the H gh Court of Bombay. A Division Bench of that
Court allowed the wit petition and quashed the State
CGovernment’s order dated Decenber 4, 1982 on the ground that
the State Governnent had no authority in law to take any
di sciplinary proceedings ~ against the respondent as he had
already retired fromservice. Placing reliance on a decision
of this Court in B.J. Shelet v. State of Guarat & Os.
[1978] 2 SCC 202 the High Court held that the initiation of
di sciplinary enquiry and the order of punishment was
unauthorised and illegal. The State of Mharashtra has
preferred this appeal against the judgnent of the High
Court.

There is no dispute that the respondent had retired
fromservice on attaining the age of superannuation on
Septenber 1, 1977 and charges were served on himon Cctober
16, 1978 after about a year of his retirenment. Undi sputably
the proceedi ngs against the respondent were initiated after
the respondent ceased to be in service of the State
34
Governnment. The proceedings culm nated into an order of the
State CGovernnent reducing the respondent’s pension by 50 per
cent. The question is whether the State Governnent was
conpetent to take action against the respondent by reducing
hi s pension. Conditions for grant of pension to a Governnent
servant of the State of Miharashtra are regulated by the
Bonbay CGivil Services Rules (hereinafter referred to as the
Rul es). Rule 184 provides for grant of pension adnissible
under the rules to Governnment servant who is borne onits
establishnment. Rules 188 and 189 relevant for our purpose
are as under:

"188. Covernnent may meke such reduction as it may
think fit in the anmount of the pension of “a
Covernment servant whose service has not been
thoroughly satisfactory.™

"189. Good conduct is an inplied condition of
every grant of pension. Government nmay w thhold or
withdraw a pension or any part of it if the
pensi oner be convicted of serious. crime or be
found to have been guilty of grave m sconduct
either during or after the conpletion of his
service, provided that before any order “to this
effect is issued, the procedure referred to in

Note | to Rule 33 of Bombay Civil Services
Conduct, Discipline and Appeal Rules shall be
fol |l owed. "

The aforesaid two Rul es enpower Governnent to reduce or
withdraw a pension. Rule 189 contenplates w thholding or
wi thdrawi ng of a pension or any part of it if the pensioner
is found guilty of grave misconduct while he was in service
or after the conpletion of his service. Gant of pension and
its continuance to a Government servant depend upon the good
conduct of the Governnent servant. Rendering satisfactory
service maintaining good conduct is a necessary condition
for the grant and continuance of pension. Rule 189 expressly
confers power on the CGovernment to wi thhold or w thdraw any
part of the pension payable to a Government servant for
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m sconduct which he may have commtted while in service.
This Rul e further provides that before any order reducing or
wi t hdrawi ng any part of the pension is rmade by the conpetent
authority the pensioner nmust be given opportunity of defence
in accordance to the procedure specified in Note | to Rule
33 of the Bombay Civil Services Conduct, Discipline and
Appeal Rules. The State Governnent’s power to reduce or
wi t hhol d pension by taking proceedi ngs agai nst a Gover nnent
servant even after his retirenent is expressly preserved by
the aforesaid Rul es.

35

The validity of the Rules was not challenged either before
the High Court or before this Court. In this view, the
CGovernment has power to reduce the anpbunt of pension payable
to the respondent. In M Narasimhachar v. The State of
Mysore, [1960] 1 SCR 981 and State of Uttar Pradesh v. Brahm
Datt Sharma & Anr., [1987]- 2 SCC 179 simlar Rules
aut horising the Governnent to wi thhold or reduce the pension
granted to the Governnent servant were interpreted and this
Court hel'd “that nerely because a Governnent servant retired
fromservice on attaining the age of ‘superannuation he could
not escape the liability for misconduct and negligence or
financial irregularities which he may have comm tted during
the period of his service and the Government was entitled to
wi thhold or reduce the pension granted to a Governnent
servant.

The High Court in our view conmtted serious error in
hol ding that the State Governnent ~had no authority to
initiate any proceedings against the respondent. 1In B. J.
Shelat v. State of CQujarat & Ors. disciplinary proceedi ngs
had been initiated against the Government ~Servant for
purpose of awardi ng punishnent to himafter he had retired
fromservice. The ratio of that decisionis not applicable
to the instant case as in the present case the purpose of
the enquiry was not to inflict-any punishnment; instead the
proceedings were initiated for determ ning the respondent’s
pensi on. The proceedi ngs were taken in accordance wi'th Rul es
188 and 189 of the Rules. It appears that the attention of
the H gh Court was not drawn to these Rul es.

The State Governnent had power to reduce the pension
payabl e to respondent but having regard to the facts and
circunstances, of the case we are of the opinion that the
reducti on of pension by 50 per cent was disproportionate to
the charges proved agai nst the respondent. Two charges were
franmed agai nst the respondent which are as under

"Charge No. 1.

He has made a farce of an enquiry, collected 6
permts from the Kol hapur Central . Co-operative
Consuners Stores including the permt. No. 007314
issued to Shri K P. Khatavane with —malafide
intention after passing a receipt thereof to the
Godown Keeper, of the said stores on 12.6.1974 and
thereby tried to shield Shri K P. Khatavane and

hi s sons Baban Khat avane from crimnal
prosecuti on.

Charge No. 2.

He has deliberately and intentionally denied to
have nade

36
any enquiry regardi ng unauthorisedly lifting of 10
bags of Sugar on bogus or forged pernit by Shr
Baban Khatavane even though he was deputed for
such enquiry by Shri A R Mmne District Supply
of ficer, Kol hapur and he had actually recorded the
statement of Shri S.L. Mre, Godown Keeper of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 5

said stores and Shri Hari Santu Pande, Cart driver
and al so collected above nentioned 6 pernmits from
Shri Mre after passing a receipt thereof. By
denying the above fact he has helped Shri AR
Mane, District Supply officer, Kol hapur for
suppressing the case. Hs failure in this regard
leads to belief that he has conspired with Shr
K. P. Khatavane and his son Shri Baban Khat avane
with some wulterior notive and abatted themin the
di sposal of sugar in black market."

On conclusion of the enquiry charge No. 1 was found to
have been established while charge No. 2 was partially
proved. In his report to the State Governnment the Coll ector
of Kol hapur held that the respondent’s action was hel pful to
Shri Khatavane to sell the sugar in the black narket, and it
amounted to a serious default on his part as a CGovernnent
servant. He reconmended that- since the respondent had
already retired ~fromservice a lenient view should be taken
and reductionin pension to the extent of Re. 1 per nonth be
nade The ' State Governnment accepted the findings and passed
the i npugned order reducing the pension by 50 per cent In
our view the reduction of pension 50 per cent was too harsh
and di sproportionate to the m sconduct proved against the
respondent. The State Government should have taken into
consideration the /fact that the respondent had retired from
service and the reduction of pension by 50 per cent would
seriously affect his |iving.

Accordingly, we' allow the appeal partly, and set aside
the order of the H gh Court dated February 13, 1987, and the
State Government’'s order dated Decenber 4, 1982 and direct
the State Governnent to reconsider the question of reduction

of respondent’s pension. There wll be no order regarding
costs.
N. P. V. Appeal al | owed.
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