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ACT:

Land Acquisition~ Act, 1894: Sections 4 and Intra vires
Constitution of |India 1950 Land-Acquisition of-Enlargenment
of village site to house famlies rendered honeless by
fl oods Collector/Survey officer/Revenue Authority-Wether
nmust first decide on question regarding enlargenent of site-
Suitability of |and Assessnent of To be decided by Land
Acqui sition officer « - Whether plea of exhaustion of 'public
pur pose’ on account of delay in acquisition tenable.

Bonbay Land Revenue Code, 1879: Section 126 Limts of
sites of vill ages, towns and ci ties-Collector/Survey
of ficer-Not necessarily to first decide question to enlarge
or vary, site before resorting to acquisition

HEADNOTE:
%

The ands of the appellant were situated on the banks
of the river Tapti known for its frequent floods. They were
sought to be acquired under the Land Acquisition Act, 1894.
The prelimnary notification declaring the intention to
acquire the said land was issued under s. 4 of the act and
published in the CGovernnent Gazette on April 30, 1970. It
was notified that the proposed acquisition was for the
public purpose for extension of the village site for the
purpose of housing 12 famlies who had been rendered
honel ess because of floods in the Tapti river. An individua
notice under s. 4 of the Act was served on the Appellant on
May 2, 1970. He filed his objections against the proposed
acquisition on My 12, 1970 and fil ed additional objections
on June 20, 1970 and July 6, 1970 respectively. After the
consi deration and rejection of the said objections, the
notification of the |lands under s. 6 was issued on Decenber
8, 1970. Notices under s. 9 were issued on January 8, 1971

The appel | ant chal l enged the aforesaid acquisition in a
wit petition in the H gh Court on various grounds, the main
ground being that the provisions of ss. 4 and 6 of the Act
were ultra vires the Constitution. The Hi gh Court dism ssed
the petition, but granted a certificate of fitness under
Article 133(t)(c) of the Constitution.
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In the appeal to this Court on behalf of the appellant

it was conceded: (1) that the vires of sections 4 and 6
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could no longer be called in question, but it was submtted
that (t) under the provisions of the Bonbay Land Revenue
Code, 1879 it nust be established that the lands in the
existing village site are insufficient for the extension of
the village site before any acquisition can be resorted to,
(2) the land acquisition authorities had failed to consider
what were the other |ands available which could have been
nore conveniently acquired, and (3) since several years have
passed from the date of the Notification under s. 4, the
victins of the floods must have been housed and
rehabilitated el sewhere and hence the public purpose for
whi ch the | ands were sought to be acquired does not survive.
Di sm ssing the Appeal the Court,
N

HELD: t. The challenge to the vires of sections 4 and 6
of the Land Acquisition Act, 1894 no |onger survive in view
of the wvalidity off the sections having been upheld by this
Court in Manubhai Jehtalal Patel and Anr. v. State of
Guj arat and others, 1983 4 SCC 553. [ 778F]

2. Section 126 of the Bonbay Land Revenue Code nerely
deals with the linmts of the site of any village, town or
city and prescribes the procedure for fixing the limts of
such sites. There is nothing in the Bonbay Land Revenue Code
or the Land Acquisition-Act which woul d suggest that before
acquisition can be/'resorted to for enlarging a village site,
the Collector or a Survey officer or Revenue Authority mnust
deci de upon such enl argement. [781E-F]

Chandr abhagabai 'Udhaorao and others v. . Conmi ssioner
Nagpur Division, Nagpur O's., [1962] Nagpur Law Jour nal
Vol. XLV at p. 466 and Sitaram Maroti v. State of
Mahar ashtr a, [ 1963] 65 Bonbay Law Reporter, 241
di stingui shed.

3. The assessnment of suitability of the |Iand proposed
to be acquired for the concerned public purpose is primarily
for the Land Acquisition officer to consider, and no good
reason has been shown on behalf of the appellant which coul d
warrant interference with his  decision. Myreover, the
appel | ant had not even given proper particulars of 'the other
| ands which, according to him were avail able and were nore
suitable for acquisition and hence he can make no grievance
on the score of proper consideration not having been given
to the question of acquiring such | ands. [782BC DO
778

4. The delay in the acquisition has taken place  on
account of the legal proceedings adopted by the Appell ant
hi nsel f and by reason of the interimorders obtained by him
He cannot take advantage of this delay and claimthat the
public purpose no |longer survives. Moreover, (the public
purpose stated in the Notification is the extension 'of a
village site or goathan of the village Bhairav and there is
nothing to show that the public purpose has “exhausted
itself. In fact, on account of increasing population, it
woul d be nore necessary today that the village site should
be extended even then it was at the time when the
notification was issued.[782E-F]

JUDGVENT:

ClVIL APPELLATE JURISDICTION:. G vil Appeal No. 2720 of
1972.

Fromthe Judgnent and order dated 29/30-8-72 of the
Gujarat H gh Court in Special Gvil Appeal No. 315 of 1971

T.U. Mehta and M N Coswam for the Appellant.

Vi mal  Dave, M N.  Shroff and KMM Khan for the
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Respondent s.

The Judgrment of the Court was delivered by

KANI A, J. This is an Appeal against the judgnment of a
Di vision Bench of the Gujarat H gh Court dismissing a wit
petition filed by the Appellant herein. The Appeal has been
filed on a certificate of fitness granted by the Qujarat
H gh Court under Article 133(1)(c) of the Constitution

The main challenge in the wit petition was to the
vires of sections 4 and 6 respectively of the Land
Acqui sition Act, 1894. That chal |l enge no | onger survives in
view of the validity of the sections having been upheld by
this Court in Manubhai Jehtalal Patel and Anr. v. State of
Gujarat and others, [1983] 4 S.C.C. 553. The lands in
guestion are situated at village Bhairav, Taluka Kanrege,
District Surat, GQujarat. The said |lands are situated on the
bank of the river Tapti which is known for its frequent
floods and the lands are covered in Survey No. 2. The said
| ands adneasure 1 acre and 39 gunthas. W propose to refer
to the said lands in the aggregate as "the said |and". The
said land is al so known as the "Maksheshwar Mahadev Land".
The Appellant —claims to be the occupant and owner of the
entire land conprising-in Survey No. 2 which includes the

said land. It may be nentioned that the claim of the
Appel |l ant to be the owner and
779

Qccupier of the said land is based on his being the senior
nmenber of his family but we are not concerned with that
guestion as we propose to proceed onthe footing that he is
in actual occupation of the said land. The prelimnary
notification declaring the intention to acquire the said
| and was issued under section 4 of the Land Acquisition Act,
1894 and published in the Governnment Gazette of the State of
Gujarat on April 30, 1970. It was notified that the proposed
acquisition was for a public purpose, nanely, for extension
of the village site of the wvillage Bhairav. It is common
ground that the extension of the village site was required
for the purpose of housing 12 fanilies who had been rendered
honel ess because of floods in Tapti river. An individua
noti ce under section 4 of the Land Acquisition Act was
served on the Appellant on May 2, 1970. The Appellant filed
hi s objections against the proposed acquisitionon My 12,
1970 and filed additional objections on June 20, 1970 and
July 6, 1970 respectively. After consideration and rejection
of the said objections, the notification for acquisition of
the lands wunder section 6 of the Land Acquisition Act was
i ssued on Decenber 8, 1970. Notices under section 9 of the
Land Acquisition Act were issued on January 8,  1971. The
sai d acquisition was chall enged by the Appellant in the wit
petition on various grounds.

The main ground on which the said acquisition was
challenged in the wit petition was that the provisions of
sections 4 and 6 respectively of the Land Acquisition Act
were ultra vires the Constitution of India. That challenge,
as we have already pointed out, has been finally negatived
by this Court. In viewof this, M. Mhta fairly conceded
that the vires of sections 4 and 6 of the Land Acquisition
Act could no longer be called in question before us. It was,
however, pointed out by himthat the said notification was
al so chal l enged on some ot her grounds.

It was contended by M. Mehta that under the provisions
of the Bonbay Land Revenue Code, 1879, it nust be
established that the lands in the existing village site are
insufficient for the extension of the village site before
any acquisition can be resorted to. It was subnmitted by M.
Mehta that before the said land could be acquired for the
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af forested public purpose, the revenue authorities should
have satisfied thenselves that there were no wunoccupied
lands in the village which were suitable, appropriate and
avail abl e for the extension of the village site or abadi and
since that has not been done, the acquisition could not said
to be for a public purpose. M. Mhta sought support for
these subm ssions fromthe decision of a Division Bench of
the Nagpur Bench of the Bonbay Hi gh Court in Chandrabhagaba
Undha-
780
orao and others v. Conmm ssioner, Nagpur Division, Nagpur &
Os.,[1962] Nagpur Law Journal, Vol. XLV at p. 466. It was
held in that case that the provisions of section 226 of the
Madhya Pradesh Land Revenue Code require that the Deputy
Conmi ssioner of the District or any other person authorised
under law by him nust record a finding that the village
abadi is insufficient and that-there is no other unoccupied
| and suitable for the purpose of extension of the village
abadi before land could be conmpulsorily acquired for that
pur pose. The decision as to the sufficiency or otherw se of
the Iand in" the abadi nust be taken by the Deputy
Conmi ssi oner. The Land Acquisition officer cannot substitute
his opinion for that of the Deputy Conmi ssioner in
purporting to conmply with the provisions of section 226.
Rel i ance was also/placed by M. Mhta on the decision of a
Di vi sion Bench (Nagpur) of the Bonbay High Court, in Sitaram
Maroti v. State of Mharashtra, [1963] 65 Bonbay Law
Reporter, 241 which'is to the same effect as the aforesaid
decision and, in fact, followsit: It was submtted by M.
Mehta that the provisions of section 226 of the WMdhya
Pradesh Land Revenue Code were substantially simlar to the
provi sions of section 126 of the Bonbay Land Revenue Code
which is really the provision applicable to the ‘lands in
guestion before us. W are totally wunable to accept the
subm ssion of M Mehta that the provisions referred to above
are in pari materia.
Section 226 of the Madhya Pradesh Land Revenue Code

provi des as foll ows:

"226. (1) Wiere the area reserved for abadi is in

t he opi ni on of the Deput y Conmi ssi oner

insufficient, he may reserve such further area

fromthe wunoccupied land in the village as he may

think fit.

(2) Where unoccupi ed | and for purposes of abadi is

not available, the State GCovernment may acquire

any |land for the extension of abadi and the Deputy

Conmi ssi oner shall dispose of such land on such

terms and conditions as nmay be prescribed.

(3) The provisions of the Land Acquisition Act,

1894 shal | apply to such acqui sition and
conpensation shall be payable for the acquisition
of such land in accordance with the provisions in
that Act."

A perusal of the said section shows that before the State
Gover nnent

781

acquires any land for extension of abadi, the Deputy
Commi ssioner has to give his opinion that the area reserved
for abadi in the village in question in insufficient. A

readi ng of sub-section (2) of the said section shows that it
is only where unoccupied Iland for the purpose of abadi is
not available, that the State can acquire any land for
ext ensi on of abadi. Sub-section (3) nerely nmakes the
provisions of the Land Acquisition Act applicable to the
procedure for acqui sition and f or det er m ni ng t he
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conpensation. The provisions of section 126 of the Bonbay
Land Revenue Code, 1879 read altogether differently. The
said section runs as follows:
"126. Limits of sites of villages, towns and
cities howto be fixed.

It shall be lawful for the Collector or
for a survey officer, acting under the
general or special orders of the State
Governnent, to determine what Ilands are
included within the site of any village,
town, or city, and to fix, and fromtime to
time to vary the limts of the sane, respect
bei ng had to all subsisting rights of
| andhol ders. "

A perusal of section 126 of the Bonbay Land Revenue
Code shows that unlike section 226 of the Mdhya Pradesh
Land Revenue Code, there is nothing in section 126 which
i ndi cates that the Collector or a Survey officer acting
under his orders has to first decide to enlarge or vary the
site of  ‘any village, town or city before acquisition is
resorted to for enlarging or varying such site wunder the
Act. Section 126 nmerely deals with the linmts of the site of
any village, town or city and prescribes the procedure for
fixing the limts of such sites. There is nothing in the
Bonbay Land Revenue Code or the Land Acquisition Act which
woul d suggest that before acquisition can be resorted to for
enlarging a village site, the Collector or a Survey officer
or Revenue Authority nust decide upon such  enlargenent.
Great enphasis was laid by M.~ Mehta on the |ast part of
section 126 which shows that theenlargenent of the site has
to be made, keeping in nmndthe rights of the landhol ders.
However, in our opinion, this factor is of no relevance in
the present case as there is nothing on record to establish
that such rights have not been taken into account.

The next subm ssion of M. Mehta was that the |and
acqui sition authorities have failed to consider what were
the other lands available which could have been nore
conveniently acquired for the public purpose referred to
earlier. It was pointed out by him that in the wit
petition, the Appellant (petitioner) -has alleged that he
coul d have
782
pointed out certain other |ands and open spaces where the
twelve famlies rendered honeless by the floods of Tapti
river could have been housed. Wth reference to these
al l egations, the Respondents in their counter-affidavit
filed before the Gujarat H gh Court have rightly pointed out
that the Appellant had not given any details regardi ng other
nore suitable |ands available for acquisition and hence it
was not open to himto nmake a grievance on that  score.
Moreover, in paragraph 29 of the counter-affidavit, the
Respondents have pointed out that the lands referred to by
the Appellant in his petition were not suitable for housing
the victims of the floods because they were | ow ying |ands
| ands and not suitable for residential purposes. The
assessment of suitability of the land proposed to be
acquired for the concerned public purpose is primarily for
the Land Acquisition officer consider and no good reason has
been shown to us which could warrant interference with his
deci sion. Myreover, we are satisfied that the Appellant had
not even given proper particulars of the other |ands which
according to him were available for acquisition and were
nore suitable for acquisition and hence he can nake no
grievance on the score of proper consideration not having
been given to the question of acquiring such | ands.
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It was lastly submtted by M. Mehta that since severa
years had passed from the date of the Notification under
section 4, the victinse of the floods nmust have been housed
and rehabilitated el sewhere and hence the public purpose for
whi ch the | ands were sought to be acquired does not survive.
W are a little surprised at this argument. The del ay has
taken place on account of the |egal proceedi ngs adopted by
the Appellant hinself and by reason of the interimorders
obtained by him He cannot take advantage of this delay and
claimthat the public purpose no |onger survives. Mreover,
the public purpose stated in the Notification is the
extension of a village site or goathan of the village
Bhairav and there is nothing to show that this public
purpose has exhausted itself. In fact, we presune, on
account of the increasing population, it wll be nore
necessary today that the village site should be extended
even then it was the time when the notification was issued.
Thi s subm ssion must also fail

The other  controversies sought to be raised by the
Appel l ant' are factual in nature and we do not consider it
necessary to go into the sane.

In the result, the Appeal fails and is dismssed with
costs.

N. V. K Appeal dism ssed.
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