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ACT:

Crimnal Procedure Code (Act V of 1898);, . s. 19 7(1)-Charge
of crimnal misappropriation against a public servant-
Sanction for prosecution under s. 197(1) of the Code of
Crimnal Procedure Wen necessary-Wether every offence
conmitted by a public servant or every act done by himwhile
per f orm ng of ficial duti es requires sanction for
prosecuti on.

HEADNOTE

It is not every offence conmitted by a public servant @ that
requires sanction for prosecution under s. 197 (1) of the
Code of Crimnal Procedure nor even every act done/ by him
while he is actually engaged in the performance of his
official duties; but if the act conplained of is directly
concerned with his official duties so that, if questioned,
it could be claimed to have been done by virtue of the
of fice, then sanction would be necessary; and that woul d be
so, irrespective of whether it was, in fact, a ~proper
di scharge of his duties, because that would really be a
matter of defence on the nerits, which would have to be
investigated at the trial, and could not arise at the stage
of the grant of sanction, which rmust precede the institution
of the prosecution.

Whet her sanction is necessary to prosecute a public servant

on a charge of crimnal msappropriation, will depend on
whet her the acts conplained of hinge on his duties as a
public servant. If they do, then sanction is requisite.

But if they are unconnected with such duties, then no
sanction i s necessary.

Hori Ram Singh v. Enperor ([1939] F.C R 159), H H B. Gll
v. The King ([1948] L.R 75 1.A 41), Al bert Wst Mads v.
The King ([1948] L.A 75 I.A 185), Phanindra Chandra v. The
King ([1949] L.R 76 |I.A 10), B. W Mthavzs v. State of
West Bengal ([1955] 1 S.C.R 216) and Shreekanti ah Ramayya
Muni palli v. The State of Bonmbay ([1955] 1 S.C R 1177),
referred to.

JUDGVENT:
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CRI M NAL APPELLATE JURI SDI CTI ON: Crimnal Appeal No. 48 of
1954,

1303
Appeal by Special Leave granted by the Supreme Court by its
Order dated the 31st July 1953 fromthe Judgnent and Order
dated the 15th May 1953 of the High Court of Judicature for
the State of Pepsu at Th, Patiala in Crimnal Appeal No. 140
of 1952 arising out of the Judgnment and Order dated the 31st
March 1952 of the Court of Magistrate 1st Class, Patiala in
Chal l an Case No. 160/102 of 1951.
Jai Gopal Sethi, (Naunit Lal, with him for the appellant.
N. S. Bindra, (Porus A. Mehta and P. G Gokhale, with him
for the respondent.
1955. February 28. The Judgnment of the Court was delivered
by
VENKATARAMA  AYYAR J.-The appellant was a Sub-Divisiona
Oficer in the Public Wrks Departnent, Pepsu, and was, at
the material dates,, in charge of certain works at a place
called Karhali. It was part of his duties to disbhurse the
wages to the workmen enployed in the works, and the
procedure  usually followed was that be drew the anount
required fromthe treasury, and paid the same to the enplo-
yees against their signatures or thunb-inpressions in the
nmonthly acquittance roll. In the roll for April 1951, one
Parma was nentioned as-a khal asi (nenial 'servant), and a sum
of Rs. 51 shown as paid to himfor his wages, the paynent
being vouched by | thunbinpression. The -case of t he
prosecution was that there was, in fact, no person of the
name of Parma, that the thunb-inpression found in the
acquittance roll was that of the appellant hinmself, that he
had included a fictitious nane in the acquittance roll, with
intent to hinself draw the amount, and that by this
expedient he had received Rs. 51 and mi sappropriated the
sane.
The First-Class Mgistrate of Patiala, before whom the
appel l ant was put up for trial, framed charges against. him
under section 465 of the Indian Penal Code for forging the
thunb-inmpression of Parnma, and under section 409 of the
I ndian Penal Code for crimnal nmisappropriationof Rs. 51
and after a full trial
167
1304
acquitted him He held on the evidence that "there was a
khalasi Parma by nanme in the service of the accused  at
Kehrauli", and that though the thunbinpression in the
acquittance roll was that of the appellant, the prosecution
had not established that the amount drawn by him did not
reach the hands of Parma. Against this judgnent, there was
an appeal by the State to the High Court of Pepsu, ~ which
hel d that proof that the thunb-inpression in the acquittance
roll was that of the appellant was sufficient, ,.when taken
along with other circunstances, to establish his guilt, and
accordi ngly convicted himboth under section 465 and section
409 of the Indian Penal Code. This appeal by special |eave
is directed against this judgnment.
In support of " the appeal it is argued by M. Jai Gopa
Sethi that the conviction of the appellant is illegal, as
sanction had not been obtained under section 197 (1) of the
Code of Crimnal Procedure for his prosecution, that the
evidence on record is insufficient to establish an offence
ei ther under section 465 or section 409 of the Indian Pena
Code and that there having been an acquittal of the
appellant by the trial Mgistrate, the materials on record
did not justify a reversal of that verdict by the appellate
Court.
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The question of sanction under section 197 (1) of the Code
of Cri m nal Procedure mmy be taken up first for
consideration, as it goes to the root of the matter. The
facts bearing on this question are that there was an
application by the Departnent for sanction to prosecute
the appellant for an of fence under section 409, and that,
the Chi ef Secretary, Hone Depart ment , sent the
conmuni cat i on, Exhi bft PX, stating that he had been
"directed to convey sanction of the Government to his
prosecution". In view of this, no question was raised
before the trial Mgistrate or the Hhgh Court that the
prosecution was bad for want of sanction. But after the
di sposal of the appeal by the H gh Court, it was discovered
that, in fact, there was no order of the Governnent
sanctioning the prosecution, and that the Chief Secretary
had comritted a mistake in sendidg the comunication
Exhi bit PX

1305
The position, therefore, is that the prosecution which has
resulted " in the conviction of the appellant was initiated
wi t hout any -sanction under section 197(1) of the Code of
Crimnal Procedure and if sanction under that section is
necessary, as contended for by M. Sethi, then the entire
proceedi ngs including the conviction nust be guashed.
According to the/  respondent, however, the main charge
agai nst the appellant’ is under section 409, and no sanction
is required for a prosecution under that section. The point
for decision is whether sanction under section 197 (1) of
the Code of Crimnal Procedure is necessary for - prosecuting
the appel |l ant under section 409. -
There has been consi derabl e divergence of judicial opinion
on the scope of section 197(1) of the Code of  Crinina

Pr ocedure. The question has latterly been the subject of
consi deration by the highest Courts in this country, and by
the Privy Council, and the position may now be taken to be

fairly well-settl ed. Hori Ram Singh v. Enperor(1l) is a
deci sion of the Federal Court on the necessity for /sanction
under section 270 of the CGovernment of |India Act, /1935,
which is simlar in terns to section 197(1) of the Code of
Crimnal Procedure. The facts in that case were that a Sub-
Assi stant Surgeon was charged under section 409 with having
di shonestly renoved certain nedicines froma hospital which
was under his charge, to his own residence, and  under
section 477-A, with having failed to enter themin the stock
book. The sanction of the Government had not been obtained
for the prosecution under section 270 of the CGovernment of
India Act, and the point for decision was whether it was

necessary. It was held that the charge under section 477-A
required sanction, as "the official capacity is involved in
the very act conplained of as anounting to a crine"; but

that no sanction was required for a charge wunder - section
409, because "the official capacity is material only in
connection wth the "entrustnment’ and does not necessarily
enter into the later act of misappropriation or conversion

which is the act conpl ai ned of ".

(1) [21939] F.C.R 159.

1306

In the course of his judgnent, Varadachariar, J. discussed
the scope of section 197(1) of the Code of Crimna

Procedure and after observing that the decisions on that
section were not uniform proceeded to group them under
three categories-those which had held that sanction was
necessary when the act conplained of attached to the
official character of the person doing it, those which had
held that it was necessary in all cases in which the
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of ficial character of the person gave him an opportunity for
the commission of the crime, and those which had held it
necessary when the offence was conmitted while the accused
was actually engaged in the performance of official duties.
The | earned Judge expressed his agreement with the first of
the three views.
In H H B. GIl v. The King(1l), the question arose directly
with reference to section 197(1) of the Code of Crimna
Procedure. There, the accused was charged under section 161
wi th taking bribes, and under section 120-B with conspiracy.
On the question whether sanction was necessary under section
197(1) it was held by the Privy Council that there was no
di fference in scope between that section and section 270 of
the Governnent of India  Act, 1935, and approving the
statenent of the |aw by Varadachariar, J. in Hori Ram Singh
v. Emperor(2), Lord Sinponds observed:
"A public servant can only be said to act or to purport to
act in the discharge of his official duty, if his act is
such as to lie within the scope of his official duty........
The test. my well be whether the public servant, if
chal | enged, can reasonably clai mthat, what he does, he does
in virtue of his office™
It was accordingly held that as the acts with which the
accused was charged could not be justified as done by virtue
of his office, no sanction was necessary. The view taken in
H H B GIll v. The King(1l) was fol lowed by the Privy
Council in Al6 ert West Meads v. The- King(-'), and
reaffirmed i n Phaniindra Chandra v.
(1) [21948] L.R 751 .A 41.
(2) [1939] F.C. R 159.
(3) [21948] L.,R 70 |.A. 185
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The King(1), and adopted by this Court in R W Mathans V.
State of We8t Bengal (1).
The result of the authorities may thus be sunmmed up: It is
not every offence conmtted by a public servant that
requires sanction for prosecution under section 197(1) of
the Code of Crimnal Procedure; nor even every act done by
him while he is actually engaged in the performance of his
official duties; but if the act conplained of is directly
concerned with his official duties so that, if questioned,
it could be claimed to have been done by virtue of the
of fice, then sanction would be necessary; and that would be
so, irrespective of whether it was, in fact, a proper
di scharge of his duties, because that would really “be a
matter of defence on the merits, which would have to be in-
vestigated at the trial, and could not arise at the stage of
the grant of sanction, which mu_t precede the institution of
the prosecution.
It is conceded for the respondent that on the principle
above enunci ated, sanction would be required for prosecuting
the appellant under section 465, as the charge was in
respect of his duty of obtaining signatures or ' thunb-
i mpressi ons of the enpl oyees before wages were paid to them
But he contends that m sappropriation of funds could, under
no circunstances, be said to be within the scope of the
duties of a public servant, that he could not, when charged
with it, claimjustification for it by virtue of his office,
t hat therefore no sanction wunder section 197(1) was
necessary, and that the question was concluded by the
decisions in Hori Ram Singh v. Enperor(1l) and Albert W8t
Meads v. The King(1l), in both of which the charges were of
crimnal msappropriation. W are of opinion that this is
too broad a statenent of the legal position, and that the
two decisions cited lend no support to it. In our judgnent,
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even when the charge is one of m sappropriation by a public
servant, whether sanction is required under section 197(1)
will depend upon the facts of each case. If the acts
conplained of are so integrally connected with the duties
attach-

(1) [1949] L.R 76 I.A 10.
(3) [1939] F.C.R 1509.

(2) [1955] 1 S.OR 216

(4) [1948] L.R 75 I.A 180,
1308

ing to the office as to be inseparable from them then
sanction wunder section 197(1) would be necessary; but if
there was no necessary connection between them and the
performance of those duties) the official status furnishing
only the occasion or opportunity for the acts, then no
sanction woul d be required.

Quite recently, this Court had to consider in Shreekantiah
Ramayya Munipalli v. The State of Bombay(1l) the necessity
for sanction - under section 197(1), when the charge was one
of m sappropriation under section 409. There, the |law was
laid down-in the follow ngternmns:

"The section has content and its | anguage nmust be given
meani ng. \Wat it says is-

"When any public servant........ is accused of any offence
alleged to have /been committed by him while acting or
purporting to act /in the discharge of his officia
duty.........

We have therefore first to concentrate on the word
"of f ence’

Now an offence seldom consists of a single act. It is
usual | y conposed of several elenents and, as a rule, a whole
series of acts nmust be proved before it can be established.
In the present case, the elenents alleged against the second
accused are, first, that there was an ’'entrustnent’ and/or
"dom nion’; second, that the entrustnent and/or dom ni on was
"in his capacity as a public servant’; third, that there was
a 'disposal’; and fourth, that the disposal was ’'dishonest’.
Now it is evident that the entrustnent and/or dom nion here
were in an official capacity, and it .is equally evident that
there could in this case be no disposal, [|awul or
ot herwi se, save by an act done or purporting to be done .in
an official capacity".

On the facts, it was held in that case that the several acts
which were conplained of, were official acts, and that the
prosecution was bad for want of sanction

The decisions in Hori Ram Singh v. Enperor(1l), and Al bert
West Meads v. The King(1l), when properly exam ned, do not
support the extrenme contention

(1) [1955] 1 B.C R 1177. (2) [1989] F.C.R 159

(3) [1948] L.R 75 |.A 185.
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urged on behalf of the respondent. |In Hori Ram Singh v.

Enperor (1), the medicines had not been entered in the 'stock
book, and were renoved by the accused to his residence, —-and
the charge against himwas that in so renoving them he had
conmtted M Sappropriation. It was no part of the duty of
the accused to remove nedicines to his house, and he could
not claimthat he did so by virtue of his office. He could
have made such a claimif he had, let us suppose, entered
the medicines in- the stock books and shown them as expended
in the hospital. But, on the facts, no official act was
i nvol ved, and that was why Varadachariar, J. observed that,
“.... so far as the charge under section 409 was con
cerned, the acts in respect of which he was intended to be
prosecuted could not be regarded as acts done or purported
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to be done in execution of his duty”.

Ref erence nmay al so be made to the foll owi ng observations of
Sul ai man, J. in the same case

"The question whether a criminal breach of trust can be
conmitted while purporting to act in execution of his duty
is not capable of being answered hypothetically in the
abstract, wthout any reference to the actual facts of the

case. An attenpt to answer the question in a generalized
way has been responsible for |oose | anguage used in sone of
the cases cited before us.... The question whether the act

purported to have been done in execution of duty or not rnust
depend on the special circumstances of each case".

In Al bert Wst Meads v. The King(1l), an Arny Oficer had
received two suns of noney; and was subsequently unable to

produce them He was char ged with crimna
m sappropriation, and convicted. He contended that the
conviction was illegal for want of sanction, but the Privy
Council, “following H-H B. GII v. The King(l), rejected
this contention. It is essential to note that the accused

did not claimto have spent the anpbunt in the course of his
of ficial duties, but stated that the nbneys had been con-

sumed by fire. It is with reference to these facts that the
Privy Council observed:

(1) [1939] F.C.R 159. (2) [1948] L.R 75 1.A 185
(3) [1948] L.R 75 I.A 41

1310

of which he was charged’, i.e. _acts of fraudul ently

m sappl yi ng noney entrusted to his care as a public servant,
"as acts done by himby virtue of the office that he held
The result then is that whether sanction is necessary to
prosecut e a public servant on a charge of crim nal
m sappropriation, will depend on whether the acts conpl ai ned
of hinge on his duties as a pubic servant. |If they do, then
sanction is requisite. But if-they are unconnected wth
such duties, then no sanction is necessary.

In this view, we have to exam ne whether the acts wi'th which
the appellant is charged directly bear on the duties / which
he has got to discharge as a public servant. The appellant
recei ved t he sum of Rs. 51 alleged to have been
m sappropriated, as Subdivisions Oficer, and he adnmits
receipt of the sanme. Then it was his duty to pay -that
amount to the khalasi Parna, and take his signature or
thunb-inmpression in acknow edgnent thereof. The accused
does claim to have paid the anbunt to -~ Parma, and the
acquittance roll records the paynent, and there is in
acknow edgnent thereof a thunb-inpression as against his
nane. I f what appears on the face of the roll is true-and
whether it is true or not is not a matter relevant at’ the
stage of sanction-then the acts with which the appellant is
charged fall within the scope of his duties, and- can be
justified by himas done by virtue of his office. Clearly,
therefore, sanction was required under section 197(1) of the
Code of Crimnal Procedure before the appellant could  be
prosecut ed under section 409, and the absence of such sanc-
tion is fatal to the maintainability of the prosecution

The conviction should, therefore, be quashed.

In this view, there is no need to consider whether on the
evidence, the offence of crimnal misappropriation or
forgery has been brought honme to the appellant or not.

The appeal is accordingly allowed, and the convictions and
sentences passed on the appellant arc set aside. Fine, if
paid, will be refunded.

Appeal al | owed.
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