http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 12
PETI TI ONER
THE AUTOMOBI LE PRODUCTS OF | NDI A LTD.
Vs.
RESPONDENT:

RUKMAJlI BALA AND OTHERS( And connect ed Appeal)

DATE OF JUDGVENT:
03/ 02/ 1955

BENCH

DAS, SUDH RANJAN
BENCH

DAS, SUDH RANJAN
BHAGMATI, NATWARLAL H
| MAM SYED JAFFER

Cl TATI ON
1955 AIR 258 1955 SCR (1)1241

ACT:

Industrial Disputes (Appellate Tribunal) Act, 1950 (XLVIII
of 1950), s. 22-\Whether Labour Appellate Tribunal has
Jurisdiction to inpose conditions when granting pernmni ssion-
Industrial Disputes Act, 1947 (XIVof 1947), s. 33 and
Industrial Disputes (Appellate Tribunal) Act,  1950-S. 23-
Jurisdiction of authority not only to decide whether there
has been failure to obtain permssion but also to give
decision on the nerits of an-industrial dispute-lIndustria
Di sputes Act, 1947 (as anended), s. 33 and 's. 33-A
Industrial Disputes (Appellate Tribunal) Act-Ss. 22 and 23-
Meani ng and scope of.

HEADNOTE:

Held, (i) that the ordinary and primary jurisdiction of the
Labour Appellate Tribunal constituted under the Industria
Di sputes (Appellate Tribunal) Act, 1950 is appellate; (ii)
that s. 22 of the Act confers on the appellate tribunal a

special jurisdiction whichis in the nature of original
jurisdiction; (iii) that s. 23 also vests in the tribunal an
additional jurisdiction to decide the conplaint as if it

were an appeal pending before it; and (iv) that s. 23
confers on the
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wor knmen an additional renedy which they did not have  under
the Industrial Disputes Act, 1947.

The two now ss. 33 and 33-A inserted in the Industrial Di--
putes Act 1947 (XIV of 1947) by Act XLVIII of 1950 confer
di stinct benefits on the worknen and give sone additiona

jurisdiction and power to the authorities mentioned therein

Section 33-A enjoins the Tribunal to decide the conplaint
"as if it were a dispute referred to or pending before it"
and to submit its award to the appropriate Governnent and
provides that the provisions of the Act shall apply to the
awar d. The provisions of these two new ss. 33 and 33-A of
the 1947 Act correspond to and are in pari materia with the
provi sions of ss. 22 and 23 of the 1950 Act and are nore or
less in simlar terns.

A ban has been put by s. 22 of 1950 Act and s. 33 of the
1947 Act upon the ordinary right, which the enployer has
under the ordinary |aw governing a contract of enploynent
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with a view to protect the workmen agai nst victimsation by
t he enpl oyer and to ensure the term nati on. of t he
proceedings in connection with industrial disputes in a
peaceful atmnmosphere and the only thing that the authority is
called upon to do is to grant or withhold the permssion
i.e. to l|ift or maintain the ban. These sections do not
confer any power on the authorities to adjudicate upon any
ot her dispute.

Under s. 22 of the Industrial Disputes (Appellate Tribunal)
Act, 1950 (XLVIII of 1950) the Labour Appellate Tribunal has
no jurisdiction to inpose conditions as a pre-requisite for
granting perm ssion to the enployer to retrench its worknen.
Under s. 33-A of the Industrial D sputes Act 1947 and s. 23
of the 1950 Act the jurisdiction of the authority is not
only to decide whether there has been a failure on the part
of the enployer to obtain-the pernmission of the authority
before taking action but also to give a decision on the
merits of ~an industrial dispute and grant appropriate relief
whi ch ‘when published by the appropriate Governnent wll
beconme enforceable under the respective Acts.

Ser anmpor e Bel-ting Mazdoor Union v. Seranmpore Belting Co.,
Ltd. ([1951] 1 Lab. L.J. 341), Batuk K VWas v. Surat
Borough Municipality ([1952] 54 Bom L.R 922), Raj Narain
v. Enployer-s’ Association of Northern India ([1952] 1 Lab
L.J. 381), The Queen'v. County Council of Wst Riding of
Yorkshire ([1896] 1 Q B. 386), Carlsbad M neral Wrks Co.
Ltd. v. Their Worknmen ([1953] 1 Lab. L.J. - 85), Atherton
West & Co., Ltd. wv. Suti MII Mazdoor Union ([1953] S.C R
780) and Bhattacharji v. Parry & Co., Ltd., Calcutta ([1954]
2 Lab. L.J. 635), referred to:

JUDGVENT:
Cl VI L APPELLATE JURI SDI CTI ON:. Civil Appeals Nos. 2 and 4 of
1955.
Appeal by Special Leave fromthe Order dated the 18th day of
Noverber 1954 of the Labour Appel-
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late Tribunal of India, Bonbay in Application(Msc.) Bonbay
No. 773 of 1954.
H. M  Seervai, J. B. Dadachanji and Rajinder Narain, ~for
the appellant in Civil Appeal No. 2 of 1955 and respondent
in Cvil Appeal No. 4 of 1955.
D. H Buch and I. N. Shroff, for the respondents in G vi
Appeal No. 2 of 1955 and appellants in Gvil Appeal No. 4 of
1955.
M C. Setalvad, Attorney-General for India (G N  Joshi
and P. C. Gokhale with him, for the Intervener . (Union of
I ndi a) .
1955. February 3. The Judgnent of the Court was “delivered
by
DAS J.-This is an appeal by special |eave fromthe order of
the Labour Appellate Tribunal, Bonbay Bench, dated the 18th
Novermber 1954 which was made on an application made by the
appel | ant conpany on the 6th Septenber 1954 under section 22
of the Industrial Disputes (Appellate Tribunal) Act, 1950
(Act XLVIII of 1950) which is hereinafter referred to as the
1950 Act.
The appellant conpany carries on business as assenblers of
notor vehicles from"conpletely knocked down" assenblies
inmported into India. There was sone appeal pending before
the Labour Appellate Tribunal arising out of disputes
between the appellant conmpany and its worknen. It is
alleged that the name of the appellant company had been
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renoved by the Governnent of India fromthe |ist of approved
manuf acturers naintained by themand that, in the result, it
had been unable to secure further inport licenses for the
import of conpletely knocked down assenblies of notor
vehi cl es and that consequently on and fromthe 1st Novemnber
1953 the company had to lay off a nunber of its worknen, for
it had to operate the various departnents of its factory at
greatly reduced strength. As the appellant conpany saw no
prospect of any increase in the scope of its present
operation which would provi de enpl oynent for the workmen who
had been laid off, it had become necess-
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sary to retrench the worknmen named in Annexure A to the
application. As those workmen were concerned with the

appeal pending before the Labour Appellate Tribunal the
conpany applied to the Appellate Tribunal under section 22
of the 1950 Act for permission to retrench them

The respondents through their Union, the Aut onobi | e
Manuf acturers’~ Enployees’ Association, Bonbay, filed a
witten 'statement on the 1st Novenber 1954 nmking diverse
al l egations against the conpany and contending that the
conpany bad itself to blane for having brought about the |ay
off. It was contended that there was no i medi ate cause for
maki ng the application, that the conpany was notivated by
ulterior notives to deprive the worknen of ‘their dues which
even according to the conpany woul d becone due and payable
to the workmen on the expiry of the one year of the said |ay
off period. It was further alleged that in or about Apri
1954 the conpany recall ed some of the worknen out of those
who had been laid off since Novenber 1953 violating al
principles on which a recall should have been made and that
by such arbitrary and unscientific recall the conpany had
i nposed di sproportionate work | oads on the recall ed workmen,
thereby altering their <conditions of  service to their
prejudi ce. The respondents nmaintained that the application
was not maintainable in law, was mala fide and should be
di sm ssed. In the penultimte paragraph of the witten
statement it was submitted that in the event of the Labour
Appel late Tribunal granting the permission in whole ‘or in
part such pernission should be granted subject to the

foll owi ng conditions:-

(1) Payment of full wages with dearness allowance for the
entire period of lay off;

(2) Paynent of one nonth’s notice pay and retrenchnent
conpensation at the rate of one nonth's ~wages including
dearness allowance for every conpleted year of service and
part thereof in addition to the gratuity as per the scheme
in force in the conpany;

(3) Aternatively to (2) above and in cage the Labour
Appel l ate Tribunal took the view that the
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lay off was governed by section 25-C of the Industria
Di sputes Act, 1947, paynent of conpensation at 50 per cent.
of their wages plus dearness all owance for the entire period
of lay off to the date of discharge in addition to the
notice pay and gratuity as clained in (2) above; and

(4) Payrment of | eave wages as per existing rules, taking the
entire period of lay off as service.

A nunber of docunents were filed in support of t he
respecti ve contentions.

-The Labour Appellate Tribunal at the very outset of its
j udgrment under appeal states its finding on the nerits of
the action proposed to be taken by the conmpany as foll ows: -
"There can be little doubt that the retrenchment has been
occasi oned by the failure of the concern to secure
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sufficient work owing to absence of licenses from Gover nnent
and, therefore, retrenchnent nust be regarded as inevitable
and the application before us bona fide. Permi ssion to
retrench cannot be refused but for the reasons that we shal
state hereafter we nake that perm ssion conditional upon the
fulfilment of certain ternms by the concern”.
The conpany contended before the Labour Appellate Tribuna
that its function, while dealing with an application under
section 22 of the 1950 Act, was only to give or withhold
per mi ssi on. This contention was rejected by the Appellate
Tribunal with the foll ow ng observation: -
"That view is quite untenable as has been repeatedly held by
this Tribunal. W are the authority to whoman application
has to be nade for permi ssion to retrench, and when such an
application is nmde we must of necessity exercise our
judgrment and di scretion and satisfy ourselves that when the
conpany retrenches it does justice by its enpl oyees".
The Labour Appellate Tribunal was clearly influenced by the
consi deration which, stated in its own words, was as
foll ows: -
"W do not think that we will be advancing the interest of
t he enpl oyees or of the concern by refusing
1246
retrenchnment because the case for retrenchment has been
established, and the sooner the workmen are allowed to | eave
and find for thenselves other enploynent ‘the better for
them But in order to assure ourselves that on retrenchnent
the enployees receive what in justice they should have, we
have decided to give perm ssion to retrench subject to cer-
tain conditions which.in our view are inherent under the
Act., and which apart fromthe Act we consider to be |just
and equitable in the particular circunmstances of this case".
In this view of the matter the Labour Appellate Tribuna
definitely declined "to |eave -over -the guestion of
conpensation for lay off ‘as “a |egacy of the present
troubles; the enployees to be retrenched have enough to
worry them without having to nake clains and have them
decided after contest before a Tribunal". In the result,
the Labour Appellate Tribunal gave the appellant conpany
perm ssion to retrench "subject to the terns and conditions
of Act XLIIIl of 1953, provided that each workman i's paid  at
the rate of half basic wages and dearness allowance for ~the
whole period fromthe date of lay off up to the date of
ret renchnment (less suns already received as lay of f
conpensation)". Liberty was given to the conpany to set off
the lay off conpensation protanto agai nst the retrenchnent
relief given by the Act.
Aggrieved by this decision the appellant comnpany applied for
and obtained fromthis Court special |eave to appeal against
this order. The respondents subsequently filed an
application for special Ieave to appeal against this
decision in so far as the Labour Appellate Tribunal had not
allowed their full claimas surnmari sed above and in so far
as the nanmes of 17 persons had been struck off on the
al | egation of the conpany that they were not worknen. Thi s
application of the respondents was al so acceded to and the
two appeal s have been heard together. The Union of India
asked for leave to intervene as inportant questions of
construction of the provisions of the Industrial D sputes
Act, 1947 (hereinafter referred to as the 1947 Act) and the
1950 Act were involved. Such
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| eave was granted. and we have heard | earned counsel for the
Union of India along with | earned counsel for the parties.
The question as to the propriety of permtting the nanes of
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17 worknmen to be struck off fromthe application has not
been seriously pressed before us. Only two questions have
been canvassed at sone |ength before us, nanely-.-

(1) Whet her under section 22 of the 1950 Act the Tribunal has
jurisdiction to inpose conditions when granting t he
perm ssi on asked for; and

(2)Whether the conditions inposed in this case are in
conformty with | aw.

It is plain, however, that in case the first question is
answered in the negative, the second question will not cal
for any decision on the present occasion.

In order to correctly answer the questions it wll be

necessary to bear in mnd the general schene of the two
Act s. The purpose of the 1947 Act is, inter alia, to nake
provision for the investigation and settlenent of industria
di sputes. In order to achieve this avowed object different
authorities have ~been constituted under this Act. Thus
section 3 provides for the constitution of Works Commttee
whose duty is to pronote neasures for securing and
preserving ~anity and good relati ons between the enployers
and worknen. —The appropriate Government is authorised by
section 4 to appoint conciliation officers charged with the
duty of nediating in and pronoting the settlement of
i ndustrial disputes and by section 5 to constitute a Board
of Conciliation for pronoting the settlenent of industria
di sputes. Section 6 enpowers the appropriate Governnent to
constitute a Court of Inquiry for enquiring into any natter
appearing to be connected with or relevant to an industria
di sput e. Finally, section 7 provides for the 'constitution
of Industrial Tribunals for theadjudication of industria
di sputes in accordance wth the provisions of ‘the Act.
Section 10 of this Act provides for reference of disputes to

a Board, Court or Tribunal. It will be noticed that. under
this section it is the appropriate 160
1248

CGovernment  which al one can nake the reference and set the
authority 1in notion. The procedure, powers and duties of
conciliation officers, Boards, Courts and Tribunals are
el aborately prescribed and defined in sections 1 to 15.
It is to be noted that the conciliation officer, Board, and
Court are required to nmake a report- to the _appropriate
CGovernment while the Tribunal is enjoined to submt its
award to the appropriate Governnment. The report of a  Board
or Court and the award of a Tribunal are under section 17 to
be published by the appropriate Governnent-wi thin a nonth
fromthe date of their receipt. Section 17-A provides that
the award of a Tribunal shall become enforceable on the
expiry of 30 days fromthe date of its publication  and,
subj ect to the provisions of sub-section (1) shall cone'into
operation fromsuch date as nay be specified therein and if
no date is so specified fromthe date when the award becones
enforceabl e as aforesaid. Section 19 prescribes the ' period
of operation of settlenents and awards. Chapter deals wth
strikes and | ock-outs. Sections 26 to 31 which are grouped
t oget her under the headi ng "Penal ties" prescribe
puni shnments. Section 31 (1) provides that any enpl oyer who
contravenes the provisions of section 33 shall be punishable
with inmprisonnent for a termwhich may extend to 6 nonths or
with fine which may extend to Rs. 1,000 or wth both.
Section 33, a contravention of which is nmade punishable by
section 31, as it stood before 1950, forbade an enployer,
during the pendency of any conciliation proceedings or
proceedi ngs before a Tribunal, to alter, to the prejudice of
the workmen concerned in the dispute, the conditions of
service appl i cabl e to them inmediately bef ore such
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proceedi ngs, nor, save with the express pernmission of the
conciliation officer, Board or Tribunal, as the case may be,
to discharge, disniss or otherwise punish during t he
pendency of the proceedings any worknman, except for
m sconduct not connected with the dispute. It may be noted
that wunder this section the ban on the alteration of the
conditions of service was absolute and that perm ssion was
necessary only in case of discharge or disnissal or
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puni shment and even in such case no pernission was necessary
when the workman was guilty of m sconduct not concerned wth
the pendi ng dispute. The Only deterrent agai nst a
contravention by an enpl oyer of the provisions of section 33
was the prosecution of the enpl oyer under section 31. Thi s
was hardly any consolation for the workmen, for if an
enpl oyer took the risk of a prosecution and acted in contra-
vention of section 33 the worknen could only raise an
i ndustrial dispute and ask the appropriate Governnent to
refer the sane to a Tribunal but if the Government declined
to accede to their prayer the worknen were wthout any
renmedy. This was the position under - the 1947 Act before it
was anended in 1950.

The 1950 Act was enacted for establishing an Appellate

Tribunal in relation to industrial disputes. Chapter Il of
the Act deals wth the constitution, conposition and
functions of the appellate tribunal. Section 7 fornulates
the jurisdiction of the appellate tribunal. Section 9

confers on the appellate tribunal all the powers which are
vested in a Cvil Court when hearing an appeal  under the
Code of G vil Procedure, 1908. ~Section 10 -prescribes the
period of limtation within which appeals are to be brought
before the appellate tribunal. Under section 15 t he
decision of the appellate tribunal becones enforceable on
the expiry of 30 days fromthe date of ~its pronouncenent,
provi ded that where the appropriate Governnment is of opinion
that it would be inexpedient, on public grounds, to give
effect to the whole or any part of the decision the
appropriate GCovernment may, before the expiry of ‘the said
period of 30 days, by order in the Oficial Gazette ‘either
reject the decision or nmodify it. Section 22 of this Act
provi des:

"22. During the period of thirty days allowed for the
filing of an appeal under section 10 or during the pendency
of any appeal under this Act, no enpl oyer sball -

(a) alter, to the prejudice of the worknen concerned in
such appeal, the conditions of service applicable to them
i medi ately before the filing of such appeal, or

1250

(b)di scharge or punish, whether by disnissal or . otherw se,
any worknmen concerned in such appeal, save with the ~express
permi ssion in witing of the Appellate Tribunal"

Section 23 on which reliance is placed by |earned counse

for the respondents and for the intervener,

reads as follows: -

"23. VWere an enployer contravenes the provisions  of
section 22 during the pendency of proceedings before the
Appel | ate Tri bunal , any enployee aggrieved by such
contravention, may nmake a conplaint in witing, in the

prescri bed manner to such Appellate Tribunal and on receipt
of such conplaint, the Appellate Tribunal shall decide the
conplaint as if it were an appeal pending before it, in
accordance with the provisions of this Act and shal
pronounce its decision thereon and the provisions of this
Act shall apply accordingly".’

Section 29 of this Act provides for penalty for con-
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travention of the provisions of section 22, nanel y,
i mprisonnment for a termwhich nay extend to six nonths, or
with fine which may extend to one thousand rupees, or wth
bot h. From what has been stated so far four things are to
be noted, namely, (i) that the ordinary and primary
jurisdiction of the appellate tribunal is appellate, (ii)
that section 22 of this Act confers on the appellate
tribunal a special jurisdiction whichis in the nature of
original jurisdiction, (iii) that section 23 also vests in
the tribunal an additional jurisdiction to decide the
conplaint as if it were an appeal pending before it; and
(iv) that section 23 confers on the worknmen an additiona
remedy which they did not have under the 1947 Act.

To fill up the lacuna in the 1947 Act section 34 of the 1950
Act provided for certain amendnents of the 1947 Act.
Amongst  other things, it substituted a new section for the
ol d section 33 of the 1947 Act. The new section 33 runs as
fol | ows- -

"33. During the pendency of any conciliation proceedings or
proceedi ngs before a Tribunal in respect of any industria
di spute, no enpl oyer- shall-
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(a)alter, to the prejudice of the worknen concerned in such
di spute, the <conditions of service applicable to them
i medi ately before/'the commencenent of such proceedi ngs; or
(b)di scharge or punish, whether by disnissal or otherw se,
any workman concerned in such dispute, save with the express
permi ssion in witing of the conciliation officer, Board or
Tri bunal, as the case nmay be"

It will be noticed that this -section has nmade severa
changes. Thus under this section provision is mde for
obtaining permission as a condition precedent both for
altering the conditions of service and for discharging or
puni shing the worknmen and no exception is made for a case of
m sconduct unconnected with the pending dispute. Besi des
this, the follow ng new section was added to the 1947 Act as
section 33-A

"33-A Where an enpl oyer contravenes the provisions of
section 33 during the pendency of proceedings before a
Tri bunal , any enpl oyee aggrieved by such contravention, may
make a complaint in witing, in the prescribed manner to
such Tribunal and on receipt of such conplaint that Tribuna
shal | adjudicate upon the conplaint as if it were a _dispute
referred to or pending before it, in accordance wth the
provisions of this Act and shall submit its award to the
appropriate Government and the provisions of this Act shal
apply accordingly".

It may be pointed out that the new sections 33 and 33-A thus
inserted into the 1947 Act confer distinct benefits on' the
wor kmen and give sone additional jurisdiction and power to
the authorities nmentioned therein. Section 33-A enjoins the
Tribunal to decide the conplaint "as if it were a 'dispute
referred to or pending before it" and to subnmit its award to
the appropriate Government and provides that the provisions
of the Act shall apply to the award. It is quite clear that
the provisions of these two new sections 33 and 33-A of the
1947 Act correspond to and are in pari materia with the
provisions of sections 22 and 23 of the 1950 Act and are

nore or less in simlar terns. The question for our
consi de-
1252

ration is: What are the neaning, scope and effect of these
sections.

A cursory perusal of section 33-A of the 1947 Act as well as
section 23 of the 1950 Act will at once showthat it is the
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contravention by the enployer of the provisions of section
33 inthe first case and of section 22 in the second case
that gives rise to a cause of action in favour of the
wor kmen to approach and nove the respective authority naned
in the section and this contravention is the condition
precedent to the exercise by the authority concerned of the
additional jurisdiction and powers conferred on it by the
sections. The authority referred to in the sections is, as
we have seen, a Court of limted jurisdiction and nust
accordingly be strictly confined to the exercise of the
functions and powers actually conferred on it by the Act
which constituted it. \Wat, then, are the scope and anbit
of the functions and powers with which it has been vested by
t hese sections?

When an enpl oyer contravenes the provisions of section 33 of
the 1947 Act or of section 22 of the 1950 Act the worknen
affected thereby obviously have a grievance. That grievance
is two-fold. In'the first place it is that the enpl oyer has
taken a prejudicial action against themw thout the express
perm ssion in witing of the authority concerned and thereby
deprived them of the “salutary —safeguard whi ch t he
| egislature has provided for their protection agai nst
victimsation. In the second place, and apart from the
first grievance which may be called the statutory grievance,
the worknmen nmay al so have a grievance on nerits which may be
of much nore seriousness and gravity for them nanely, that
in point of fact they have been unfairly dealt with in that
their interest has actually been prejudicially affected by
t he hi ghhanded act of ‘the enployer.~ These sections give the
workmen the right to nove the authority by lodging a
conplaint before it. This is a distinct benefit given to
them for, as we have seen, apart fromthese sections, the
wor kmen have no right to refer any dispute for adjudication
This conmplaint is required to be nade “in the prescribed
manner. Form DD prescribed by rule 51-A of the Industria
1253

Di sputes (Central) Rules, 1947, franed under section 38 of
the 1947 Act, |like FormE prescribed under section 35 of the
1950 Act, requires the conplaining worknen to showin  their
petition of conmplaint not only the manner -in which the
al l eged contravention has taken place but also the grounds
on which the order or the act of the nanagement is
chal | enged. This clearly indicates that the authority to
whom the conplaint is nade is to decide both the issues,
namely (1) the fact of contravention and (2) the merits of
the act or order of the enployer. It is also clear that
under section 33-A of the 1947 Act the authority is to
adjudicate wupon the conplaint "as if it were a dispute
referred to or pending before it" and under section 23 of
the 1950 Act the authority is to decide the conplaint "as if
it were an appeal pending before it". These provi sions
quite clearly indicate that the jurisdiction of the
authority is not only to decide whether there has been a
failure on the part of the enployer to obtain the pernission
of the authority before taking action but also to go into
the nerits of the conplaint and grant appropriate reliefs.
The extrene contention that under section 33-A of the 1947
Act, on a finding that there has been a contravention of the
provisions of section 33, the Tribunal’s duty is only to
make a declaration to that effect, |eaving the workmen to
take such steps under the Act as they nmmy be advised to do,
has been negatived by the Labour Appellate Tribunal in
Serampore Belting Mazdoor Union v. Serampore Belting Co.,
Ltd. (1) and by the Bonbay H gh Court in Batuk K. VWas v.
Surat Borough Municipality(l). The sane principle has been
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accepted and applied by a Full Bench of the Labour Appellate
Tribunal to a case under section 23 of the 1950 Act in Raj
Narain v. Enployers’ Association of Northern India(l). We
find ourselves in agreement with the construction placed
upon section 33-A of the 1947 Act and section 23 of the 1950
Act by these decisions. |In our viewthe scope and ambit of
the jurisdiction conferred on the authority named in those
(1) (1951) 2 Lab. L.J. 341.

(2) [1952] 54 Bom L.R 922.

(3) [1962] 1 Lab. L.J. 381
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sections is wider than that conferred on the Crimnal Court
by section 31 of the 1947 Act and section 29 of the 1950
Act . The Criminal Court under the two last nentioned
sections is only concerned with the first issue herein
bef ore nenti oned, nanely, yea or nay whether there has been
a contravention of ‘the respective provisions of the sections
mentioned therein, but the authority exercising jurisdiction
under 'section 33-A of the 1947 Act and section 23 of the

1950 Act is to adjudicate upon or decide the conplaint "as
if it were a dispute referred to or pending before it" in
the first case or "as if it were an appeal pending before
it" in the second case. The authority 1is, therefore,

enjoined to go into the merits of the act conplained of
under section 33-A of the 1947 Act and section 23 of the
1950 Act. In this sense the jurisdiction of the authority
naned in these two sections is certainly wider than that of
the Crimnal Court exercising jurisdiction under the pena
sections referred to above. Having regard to the scope of
the enquiry under section 33-A of the 1947 Act and section
23 of the 1950 Act it must follow that the power of the
authority to grant relief nust be co-extensive wth its
power to grant relief on a reference nade to it or ~on an
appeal brought before it, as the case nay be. The provision
that the authority concerned must submt its award to the
appropriate Governnment and that the provisions of the
respective Acts woul d be applicable thereto al so support the
view that the decision of the authority is to partake of the
nature of a decision on the nerits of an industrial dispute
whi ch when published by the appropriate Governnent wll
become enforceabl e under the- respective Acts. |t~ follows,
therefore, that the authority referred to in these sections
nmust have jurisdiction to do conplete justice between the
parties relating to the natters in dispute and nust have
power to give such relief as the nature of the case nay
require and as is also indicated by the prayer clause
mentioned in the two Forms DD and E referred to above. In
short, these two sections give to the worknen a direct right
to approach the Tribunal or Appellate Tribunal for the
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redress of their grievance without the intervention of the
appropriate Government which they did not possess before
1950 and they provide for speedy determ nation of disputes
and avoid nultiplicity of proceedings by giving conplete
relief to the worknen in relation to their grievances
arising out of the action taken by the enployer in
contravention of the provisions of the relevant sections.
It is significant that this jurisdiction or power has been
vested in the Tribunal or Appellate Tribunal whose norma
duty is to decide or adjudicate upon industrial disputes and
not on any conciliation officer or Board who are normally
charged with the duty of bringing about settlenent of dis-
put es.
it is submtted by |earned counsel for the Respondents and
of the intervener that the scope of section 33 of the 1947
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Act and of section 22 of the 1950 Act is precisely the sane
as that of section 33-A of the 1947 Act and section 23 of
the 1950 Act. The argunent is that the two last nentioned
sections were enacted only in order to afford an opportunity
to the worknen to do what they had been prevented from doi ng
at the earlier stage by reason of the enployer taking the
law into his own hands and taking action against them
wi t hout previously obtaining the sanction of the appropriate
authority to do so. |If the law permts the workmen to
ventilate their grievances at a later stage wunder section
33-A of the 1947 Act and section 23 of the 1950 Act there
can be no | ogical reason why the | aw should not permt them
to do so at the earlier stage under section 33 of the 1947

Act and section 22 of the 1950 Act. It is subnmitted that
t he purpose of I|abour Ilegislation being to mai nt ai n
i ndustrial peace and restore amity and goodw Il between the

enployer and his worknen, it should be the attenpt of the
Tri bunal or the Appellate Tribunal at every stage to try to
resolve all disputes which are connected with the nmatter
which is brought before it. Finally, it 1is wurged that
whenever an authority is vested with the power to do or not
to do an act it nust be regarded as having a discretion and
161
1256
that in exercise of such discretion the authority nust be
presuned to be vested wth power to inpose sui tabl e
conditions. Reliance is placed on the decision in The Queen
v. County Council ‘'of West Riding of Yorkshire(l). The
argument is that the authority concerned may under section
33 of the 1947 Act and section 22 of the 1950 Act grant by
way of inmposing conditions the same relief which it can
grant to the worknen under section 33-Aof the 1947 Act and
section 23 of the 1950 Act. W are unable to accept this
contention as correct for reasons which we now proceed to
state.
The object of section 22 of the 1950 Act Iike that of
section 33 of the 1947 Act as amended is to protect the
wor kmen concerned in di sputes which formthe subject-matter
of pendi ng proceedi ngs agai nst victinisation by the enpl oyer
on account of their having raised industrial  disputes or
their continuing the pending proceedings. It is further the
object of the two sections to ensure that —proceedings in
connection w th industrial disputes already pending should
be brought to a termnation in a peaceful atnosphere and
that no enpl oyer should during the pendency of those  pro-
ceedings take any action of the kind nentioned in the
sections which may give rise to fresh disputes likely to
further exacerbate the already strained rel ation between the
enpl oyer and the worknmen. To achieve this object a ban has
been i nposed upon the ordinary right which the enpl oyer has
under the ordinary |aw governing a contract of enploynent.
Section 22 of the 1950 Act and section 33 of the 1947 Act
whi ch inpose the ban also provide for the renoval of  that
ban by the granting of express permssion in witing in
appropriate cases by the authority mentioned therein. The
pur pose of these two sections being to determ ne whether the
ban shoul d be removed or not, all that is required of the
authority exercising jurisdiction under these sections is to
accord or withhold permission. And so it has been held-we
think rightly-by the Labour Appellate Tribunal in Carlsbad
M neral Works Co. Ltd. v. Their
(1) [1s96] 2, QB. 386
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Workmen(1) which was a case under section 33 of the 1947
Act . Even a cursory persual of section 33 of the 1947 Act
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will make it clear that the purpose of that section was not
to confer any general power of adjudication of disputes. It
will be noticed that under section 33 of the 1947 Act the

authority invested with the power of granting or wthholding
perm ssion is the conciliation officer, Board or Tribunal

The conciliation officer or the Board normally has no power,
under the 1947 Act, to decide any industrial dispute but is
only charged with the duty of bringing about a settlenent of

di spute. It is only the Tribunal which can by its award
decide a dispute referred to it. ’'Section 33 by the sane
| anguage confers jurisdiction and power on all the three
authorities. Power being thus conferred by one and the same
section, it cannot nean one thing in relation to the
conciliation officer or the Board and a different and | arger
thing in relation to the Tribunal. There is no reason to

think that the legislature, by a side wind as it were,

vested in the conciliation officer and the Board the
jurisdiction and power of adjudicating upon disputes which
they normally do not possess and which they may not be
conpetent or qualified to exercise.  Further, if the purpose
of the 'section was to invest all ~the authorities nanmed
therein wth power to decide industrial disputes one would
have expected sone -provision enabling them to make and
submit an award to which the provisions of the Act would
apply such as is provided in section 33-A of the 1947 Act or
section 23 of the 1950 Act. There is no machinery provided
in section 33 of the 1947 Act or section 23 of the 1950 Act
for enforcing the decision of the authority named in those
secti ons. This also indicatesthat those sections only
i npose a ban on the right of the enployer and the only thing
that the authority is called uponto dois to 'grant or
withhold the permission, i.e. to lift or maintain the ban.

And so it has been held by this Court in Atherton Wst &
Co., Ltd. v. Suti MII Mazdoor Union(l) which was 'a case
under cl ause 23 of the U P. Governnment Notification quoted
on p. 785.

(1) [21953] 1 Lab. L.J. 85.

(2) [1953] S.C.R 780, 786-7,
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Section 22 of the 1950 Act is in pari materia with ~section
33 of the 1947 Act and the above clause 23 of the U P

CGovernment Notification and nost of the considerations noted
above in connection with these provisions apply nmutatis
nmutandis to section 22 of the 1950 Act. | mposition of
conditions is wholly collateral to this purpose and the
authority cannot inmpose any condition. And it has been so
hel d-we think correctly-in G C. Bhattacharji v. Parry &
Co., Ltd., Calcutta(l). 1In view of the scheme of these Act
sunmari sed above and the | anguage of these sections the
general principle laid down in the case of The Queen /v.The

County Council of West Riding supra can have no application

to a case governed by these sections. In our jludgrent
the Labour Appellate Tribunal was in error in hol di ng
t hat it had jurisdiction to inpose conditions as a

prerequisite for granting permssionto the conpany to
retrench its workmen and the first question nust be answered
in the negative.

In the view we have taken on the first question we do not
consider it necessary on this occasion to express any
opi nion on the other question canvassed before us.

The result, therefore, is that this appeal is allowed and
the decision of the Labour Appellate Tribunal is set aside
and the matter is renanded to the Labour Appellate Tribuna
to deal with the application of the conpany and nake the
appropriate order according to law. In the circunstances of
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this case we make no order as to costs. Appeal No. 4 of
1955 i s dismissed al so without costs.

(1) [1954] 2 Lab. L.J. 635.
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