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ACT:

Sales Tax--" Explanation Sales "--Sale in one State but
delivery out si de-- Consunption not in State of first
desti nati on- - Whet her "out si de" sal e--Constitution of

India Art. 286(1)(a)--Bihar Sales ~Tax Act, 1947 (Bihar X X
of 1947), ss. 2(g) and 33.

HEADNOTE

The appel |l ant effected sal es during the period 26-1-1950 to
31-3-1950, whereunder the property in the goods -passed .in
the State of Bihar but delivery was effected outside Bihar
for consunption outside Bihar. |In sone of these sales the
goods were delivered in the State of first destination for
consunption therein whilst in other cases the goods were not
for consunption in the State of first del i very of
desti nati on. The appellant contended that both t hese
categories of sale were exenpt fromtax under Art. 286(1)(a)
as they were outside sales.

Hel d (per Hi dayatullah, Das Gupta and Raj agopala Ayyangar
JJ.) that the sales where delivery in the State “of  first
destination was for consunption therein, were outside the
State of Bihar within the Explanation to Art. 286(1)(a) and
Bi har could not tax them but the sales where delivery in
the State of first destination was not for consunption
therein were not " Explanation Sales and were not
outside " sales and Bihar could tax them Where the
property in the goods passed within the State as a direct
result of the sale the sale was not an " outside " sale for
the purpose of Art. 286(1)(a) unless it fell wthin the
Expl anati on. In the first category of sales the appellant
was entitled to the. exenption and it was not necessary for
it to prove that the goods delivered for consunption in the
State of first destination were actually consuned therein
The State of Bonmbay v. United Mdtors (lndia) Ltd., [1953]
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S.C.R 1060 and Bengal Imunity Conpany Ltd. v. The State of
Bi har, [1955] 2 S.C. R 603, referred to.

Burmah Shell G| Storage & Distributing Co. of India Ltd. v.
The Commercial Tax Oficer, C. A No. 751 of 57 and C. A
No. 10 of 1958 (Unreported), relied on.

Per S. K Das and Shah, Jj.--Section 33 introduced in the
Bi har Sales Tax Act by the Adaptation of Laws Oder, 1951
engrafted the sane restrictions on the taxing power of the
State on the pre-Constitution statutes as were inmposed by

Art. 286 upon post-Constitution st at ut es. Secti on
33(1)(a)(1) of the Act took away only the power to tax "
Expl anation Sales " but not the power to tax " non-

Expl anati on Sal es A sale in which goods had been
del i vered outside Bihar, but not as a direct result of

277
the sale or not for the purpose of consunption in the State
of first delivery was not covered by the Explanation, and
the right totax the sale, if it arose otherw se under the
Act, was not inpaired by S. 33(1)(a)(i).

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION: Civil Appeal No. 210 of 1959.
Appeal by special '| eave fromthe judgnent and order dated
January 16, 1958, of the Patna Hi gh Court in Ms. Judicia
case No. 156 of 1957,

B. C. CGhose and P. K. Chatterjee, for the Appellant.

S. P. Varma, for Respondents Nos.” 1 to 5.

R C. Dutta, for Respondents Nos. 6 to 20.

1960. Novenber 7. The Judgnent of Hidayatullah, Das Gupta
and Ayyangar, JJ., was delivered by Ayyangar, J., ‘and that
of S. K Das and Shah, JJ., was delivered by Shah, J.
AYYANGAR. J.-The sol e question which arises in this appeal
which comes by way of special leave is as to whether sales
under which goods were delivered outside the State of Bihar
for the purpose of consunption but not within the State of
first delivery or first destination, are exenpt ‘from the
levy of sales-tax by the Bihar State by virtue of Art.
286(1)(a) of the Constitution as it stood before the recent
amendment .

The I ndi a Copper Corporation Ltd. (referred to hereafter as
the assessee-conpany) carries on business in copper and
various other naterials and mineral pro. ducts and the
office of its General Manager is in the district of
Si nghbhum in Bihar. The period covered by the assessnent
now in dispute is January 26, 1950 to March 31, 1950. The
normal practice of the assessee-conpany was to deposit . sums
of nmoney fromtinme to time provisionally towards paynent of
sal es-tax in advance and have the ampunt finally ~adjusted
after the conpletion of the assessnent of each year. The
assessee-conpany followed this practice in respect of the
amount of sales-tax due by it for the year 1949-50. For the
financial year April 1, 1949 to March 31, 1950, the
Superi nt endent of Sal es-tax, Singhbhum
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conputed the tax liability of the company in the sumof Rs.
3,60,703-4-0 by an order of assessnment dated Novenber
13,1950, and the conpany nade paynent of the anount due by
it beyond the sunms already paid. It would be noticed that
this financial vyear conprised two periods-(1) before the
Constitution, wviz., April 1, 1949 to January 25, 1950, and
(2) the post-Constitution period from January 26, 1950 to
March 31, 1950. There is now no controversy as regards the
sal es-tax payable in respect of sales effected during the
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pre-Constitution peri od. The assessee-conpany however
raised a dispute that in respect of the post-Constitution
period, it was not liable to pay any sales-tax in respect of
sales to buyers, under which though the property in the
goods passed wthin the State, delivery of the goods was
effected outside the State of Bihar for consunption outside
that State on the ground that such sales were exenpted from
tax by Art. 286(1)(a) of the Constitution as it originally
stood. It addressed a formal letter to the Conm ssioner of
Commer ci al Taxes, Bihar, on Decenber 30, 1952, making this
demand encl osing a statenment showing full particulars of the
goods sold, the bill nunmbers, the date and the anobunt etc.,
to enable the refund clained to be calculated. The
assessee-conpany followed it up by a formal petition for
review of the assessnent order by filing a revised return
under s. 12(2) of the Bi har Sal es-tax Act together with an
application for refund. The departnental authorities
rej ected these applications by order dated July 20, 1953.
Further proceedi ngs before the departnment by way of revision
etc. failed to secure to the assessee-conpany the relief
which it claimed and thereafter it filed an application
under Arts. 226 and 227 of the Constitution before the Hi gh
Court of Patna praying for the issue of a wit to quash the
order of assessnent ‘dated Novenber 30, 1950, and the orders
rejecting the prayers-for review, reassessment and refund
and for a direction to the departnental  authorities to
refund the sumrealised by themin sofar as the tax related
to sales as a result of which goods were delivered outside
the State of Bihar.
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The | earned Judges of the Hi gh Court held that the order of
the Superintendent of Sal es-tax, Singhbhum dated Novenber
13, 1950, should be set aside and that the matter should go
back to the Superintendent to make a reassessnment according
to law for the post Constitution period. A [ further
direction was added requiring the respondent to refund to
the assessee so nmuch of the tax as had been paid in excess
of the anount of reassessnent to be nmade by the Superinten-
dent in accordance with the law as |laid down by the /Court.
In formulating the | aw applicable, the learned Judges drew a
di stinction between sales as a direct result of which goods
were delivered in a State outside the State of Bihar ~ and
consuned in that State and those cases in which the  goods
thus delivered, were not consuned in the State of first
destination but were re-exported fromthe State of first
destination to other States. They held that the first
category of sales were covered by the Explanation to Art.
286 (1)(a) of the Constitution and were " inside " the State
of first delivery and consequently " outside " the State of
Bi har within the nmeaning of the Article and therefore exenpt
from tax by the Bihar State. In regard, however,  to the
second category of sales, it was held that they were not
within the Explanation and were therefore outside the
constitutional exenption under Art. 286(1)(a).
The assessee- conpany not being satisfied, filed an
application to the H gh Court for a Certificate of fitness
under Arts. 132 and 133 of the Constitution, but this having
been rejected, they applied to and obtained special |eave
fromthis Court under Art. 136 of the Constitution and that
is how the appeal is now before us.
Three points were urged before us by M. B. C  Gose,
| earned Counsel for the appellants: (1) that on a proper
construction of Art. 286(1)(a) and the Explanation thereto
(as it stood before the Article was amended by the
Constitution Sixth Anmendment Act, 1956) every sale as a
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direct result of which goods were delivered for consunption
outside the State, was not within the taxing power of the
State in which the
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goods were at the time of the sale, and ,in which property
passed as a result thereof, and that it was immteria
whet her the delivery was for the purpose of consunption in
the State of first destination or whether the delivery in
such State was not for the purpose of consunption therein
but, for re-export to other States, (2) that even if Art.
286(1)(a) exenpted only sales in which as a direct result of
the sale the goods were delivered for the purpose of
consunption in the State of first destination, on the
pl eadi ngs and the evidence before the Court the assessee-
conpany nust be taken to have established that all the sales
effected by it and in regard to which exenption from paynent
of tax was clainmed, conformed.to this requirenent, (3) a
narrower subm ssion, that even it be that to fall within the
Expl anation the delivery has to be for the Purpose of
consunpti'on” in the State of first destination, the |earned
Judges of the H gh Court erredin requiring the assessee-
conpany to prove not nerely that the goods were delivered
for the purpose of consunption but further that the goods so
del i vered were actually consumed within that State.

We shall now deal with these points in that order. Article
286(1) (a) t oget her with t he Expl-anati on on whose
construction the first point depends ran in these terms:

" Article 286(1). No | aw of a State shall inpose, or
authorise the inposition of, a tax on the sale or purchase
of goods where such sale or purchase takes place-

(a) outside the State; or

(D) e e e e

Expl anati on. -For the purposes of sub-clause (a) a 'sale or
purchase shall be deened to have taken place in the State in
which the goods have actually been delivered as a direct
result of such sale or purchase for the purpose of
consunption in that State, notwithstanding the fact that
under the general law relating to sale of goods the property
in the goods has by reason of such sale or purchase passed
in another State."

The scope and the purpose of this Explanation was
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di scussed and explained by this Court in The State of Bonbay
v. Unitea Motors (India) Ltd. (1) and it is the passage in
this judgment extracted bel ow on which reliance was placed
by the | earned Counsel in support of his subnission
PR The authors of the Constitution had to
devise a fornula of restrictions to be inposed on the State-
power of taxing sales or purchases involving inter-State
elenents which would avoid the doubts and difficulties
arising out of the inposition of sales-tax on “the sane
transaction by several Provincial Legislatures in the
country before the comencenent of the Constitution. Thi s
they did by enacting clause (1) (a) with the Explanation and
clause (2) of Article 286. Cdause (1)(a) prohibits the
taxation of all sales or purchases which take place outside
the State but a localised sale is a troublesonme concept,
for, a sale is a conposite transaction involving as it does

several elenments such as agreenent to sell, transfer of
owner ship, paynent of the price, delivery of the goods and
SO forth, whi ch nay t ake pl ace at di fferent
places. ............ To solve the difficulty an easily

applicable test for determ ning what is an outside sale had
to be fornulated, and that is what, in our opinion, the
Expl anation was intended to do. It provides by neans of a
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legal fiction that the State in which the goods sold or
purchased are actually delivered for consunption therein is
the State in which the sale or purchase is to be considered
to have taken place, notw thstanding the property in such
goods passed in another State ...... An " outside " sale or
purchase is explained by defining what is an inside sale,
and why actual delivery and consunption in the State are
nade the determining factors in locating a sale or purchase
will presently appear. The test of sufficient territoria
nexus was thus replaced by a sinpler and nore easily
workable test: Are the goods actually delivered in the
taxing State, as a direct result of a sale or purchase, for
the purpose of consunption therein ? Then, such sale or
purchase shall be deened to have taken pl ace

(1) [1953] S.C.R 1069, 1081

36
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in that State and outside all other States. The latter
States are prohibited fromtaxing the sale or purchase; the
fornmer —alone is left free to do go. Miltiple taxation of
the sanme transaction by different States is also thus
avoi ded. "

It mght be nentioned that this portion of the judgment is
unaf fected by the di'ssent expressed in the |later decision in
The Bengal Immunity Conpany Ltd. v. The State of Bihar (1).
The argunent based upon this passage was broadly on these
lines: Article 286 (1)(a) inposes a ban on the |egislative
power to levy a tax on sal es which are outside " the taxing

St ate. VWhat sales ‘are " outside is not easy to decide
because that depends upon " the situs " of ‘a sale, which
cannot, in nost cases, be located in any one place wth

certainty-being dependent on a variety of ~factors which
m ght or mght not converge. The Constitution nakers did
not directly define what was neant by a ,sale that, was "
outside the State " but achieved the same purpose by
explaining an " inside " sale with the result that what was
not an " inside " sale should be held to bean ,outside"
sal e. It nmust however be pointed out that it was not
di sputed that the ternms of the " Explanation " would not be
satisfied wunless the delivery was for the purpose of

consunption therein, i.e. in the State of first destination
If the terms of the Explanation were satisfied, the State of
" delivery. cumconsunption ", (to coin a conveni ent

expression to designate the State in which goods are
delivered as a direct result of the sale for the purpose of
consunption therein), used in the Explanation, would have
power to tax the sale as being one fictionally " inside
it. In such an event all the other States in India, barring
that State would be prevented fromtaxing that sale because
the sale would be " outside " those States. This ~however,
it was wurged, would not exhaust the operation  of the
Expl anation, but further that the Explanation was exhaustive
of what the Constitution nakers conceived to be a sal e which
alone may be the subject of tax by a State. The deduction
| earned Counsel nade fromthese prem ses was twofold (1)
t hat

(1) [1955] 2 S.C. R 6083.
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in cases where goods were as a direct result of the sale
delivered outside the State of Bihar for the purpose of
consunpti on in the State of first desti nati on, t he
conditions of the Explanation were satisfied and the sales
being " outside " the State of Bihar could not be taxed by
that State. So far there is no dispute and indeed the
| earned Judges of the H gh Court have, subject to a nmatter




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 13

of detail to which reference will be nade |ater, accepted
the contention of the assessee. (2) a further consequence,
that in cases where goods were delivered as a result of the
sal e outside the State of Bihar, but not for the purpose of
consunption in such State of first destination, the ternms of
the Expl anati on were no doubt not satisfied and consequently
the, sale was not inside such State of delivery and indeed
not " inside " any State in India within the Explanation

but that such sales also nust be held to be " outside
every State in India within Art. 286 (1)(a).

The | earned Judges of the H gh Court repelled this
contention and, in our opinion, correctly. The passage in
the judgnment of the United Mdtors case extracted earlier
dealt with Explanation sales and with none else. Wen the
terns of the Explanation were satisfied such sales were by a

fiction deenmed to be " inside " the State of delivery-cum
consunption and therefore " outside " all other States. In
such cases therefore, only the State " inside " which the

sale is deenmed to take place by virtue of the Explanation

is exenpt fromthe ban inposed by Art. 286(1)(a). Al other
States would be subject to that ban in respect of such
sal es.

The |earned Chief Justice however did not, in the passage
extracted, deal with the case of sales which did not satisfy
the terns of the Explanation. The situs of what might be
terned 1 non-Explanation’ sales has therefore to be
determ ned independently of the terns of the Explanation

Such sales would be exempt fromtax only if the sale took
pl ace " outside the State but not otherw se.
The next question is, does a sale take place
State, where as a result of the contract of

outside " the

284
sale, the property in the goods passes to the purchaser
within the State; in other words, is a sale conpleted by

the passing of property withinthe State not inside" a
State, for the nore reason that asa direct result  of the
sal e the goods are delivered outside the State. The answer
depends on the neaning to be attributed to the words' " a
sale or purchase which has taken place " outside the State
occurring in the body of Art. 286 (1). The expression "

outside the State " is capable of being understood in nore
senses than one. It could be understood —as conprehending
cases where no elenent or ingredient which constitutes a
sale takes place wthin the State; in other words  as

applying solely to those cases where there  exists no
territorial nexus between the State inposing the tax and the
sal e. Qoviously, this could not have been intended to be
incorporated in Art. 286(1) because the tax in [ such cases
woul d be beyond the |egislative power of the State  under
Entry 54 of the State List read with Art. 246 of the
Constitution. The expression outside " has therefore to
be wunderstood not as a sale so out si de as not to have
any territorial connection between the State in question and
the sale, but in a sonewhat narrower sense. The  rea

difficulty arises in ascertaining the precise content of the
narrower sense in which the word is used as neaning a sale
in substance " outside " the State, though there might be
sone elenments of the sale which if the exenption under Art.
286(1)(a) were not enacted, would enable a State to levy a
tax on the sale on the ground that it was wthin the
| egislative power of the State under Art. 246 read wth
Entry 54.

As already pointed out, the situs of a sale is not easy to
determ ne and several factors which constitute a conpleted
transaction of sale including the delivery of the goods, |ay
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claim to be considered as in thenselves constituting
sufficient next to justify their being treated as
determining the |locus of a sale. Thus, nerely by way of
illustration, the place where the goods are at the tine of
the contract of sale, the place where the contract of sale
is concluded, the place where the property in the goods
passes and t hat

285

in which the delivery takes place conpete for recognition as
constituting the locus of a sale. Before the Constitution
these and other sinilar factors were treated as affording
sufficient territorial _connection to endow the State in
whi ch any of the events occurred with |egislative conpetence
to tax the sale. This led to a nultiplicity of the taxation
of the same transaction of sale by a plurality of States,
with the result that the consumer was hard hit and trade
itself, and national econony suffered in the process. It
has been pointed out that Art. 286(1)(a) was designed to
counteract that state of affairs.

If a single State was designed to have the power to tax any
particul ar _transacti on of sale, the question that next falls
to be considered is the determination of that State in
regard to which it could be predicated that the sale in
guestion was not " outside " that State or in other words,
the determ nation of the particular State in regard to which
it could be said that the sale was " inside " that State.
The key to the problemis afforded by two indications in the
Article itself: (1) the opening words of Article 286(1)
whi ch speak of a sale or purchase taking place and (2) the
non-obstante cl ause in the Explanation which refers to the
general lawrelating to " sale of goods under which property
in the goods has, by reason of such sale or purchase, passed
in another State." These two together indicate that it is
the passing of property within the Statethat is intended to
be fastened on, for the purpose of determ ning, whether the
sale in question is " inside or outside " the State, and
therefore, subject to the operation of the " Explanation
that State in which property passes would be the only /State
which would have the power to levy a tax on the  sale. As
was explained in the recent decision of this Court in Burmah
Shell O Storage & Distributing Co., of India, Ltd. v. The
Commercial Tax Oficer (1) :

" By sale here (Art. 286(1)(a) ) is neant a conpleted
transaction by which property in the goods passes. Bef or e
the property in the goods passes, the contract

(1) C A 751 of 1957 & C. A 10 of 1958 (Unreported).

286

of sale is only executory, and the buyer has only a chose in
action................. The Constitution thinks in terns of
a conpleted sale by the passing of property and not in/'terms
of an executory contract for the sale of goods."
Notwi t hstanding that is not an " outside " sale, the | power
of the State to tax mi ght be negatived by the operation of
the Expl anation which by its non-obstante cl ause-shifts the
situs of the sale and renders the sale transaction one
within the delivery-cumconsunption State, i.e. as the State
in which the sale transaction nmust be deened to take place.
Were the terns of the Explanation are satisfied, the sale
transaction wll, by a legal fiction created by it, be
deenmed to take place "inside" the State of delivery and
therefore " outside " the State in which the property
passes. The concl usion reached therefore is that where the
property in the goods passes within a State as a direct
result of the sale, the sale transaction is not outside the
State for the purpose of Art. 286(1)(a), unless t he
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the State to inpose the tax might still not be available

unless the transaction in question is wunaffected by the
ot her bans inmposed under sub-cl. (1)(b), (2) and (3) of Art.
286. The submi ssion therefore of |earned Counsel for the
appel l ants, that in respect of non-Explanation sales the
State of Bihar has no power to levy a tax by reason of such
sal es being 'outside " the State within Art. 286(1)(a) nust
be rejected.

The second contention urged by the | earned Counsel for the
appel l ant was that even assuming he was wong on the first
point, all the sales by the assessee-conpany fell within the
terns of the Explanation to Art. 286(1)(a) being sales as a
direct result of which the goods were delivered for
consunption in the State of first destination, and that the

| ear ned Judges of ~the Hgh Court were in error in
consi dering, that some of the sales did not conformto this
requirement. |In support of this subm ssion |earned counse

drew our attention to two matters.. He first referred us to
the application dated Decenber 30, 1952 nade on behal f
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of the assessee-conpany to the Conm ssioner of Commrercia
Taxes, Bihar, Patna in which the claimfor refund of the tax
paid was rested on the follow ng ground

After getting out that the tax on sales effected between the
peri od January 26, 1950 to March 31, 1950 was not assessabl e
by wvirtue of Art. 286 of the Constitution, the application

stated: " Total sales of raw materials of copper and brass
sheet and circles sold by us and despatched under rail way
receipts for buyers’ consunption are as follows". Then

followed the sales effected and the tax paid in respect of
the sales. The claimin this formwas annexed to and nade
part of the petition to the H gh Court under Art. 226 and
227 of the Constitution and in paragraph 9 of the petition

this letter was referred to and a copy thereof was

incorporated and marked as 1A.. In this paragraph which was
the other matter relied on the claimfor refund was said to
be " on sales nade to buyers outside Bihar State for
consunption ". Learned Counsel strongly pressed upon us that

paragraph 9 and the annexure had clearly asserted that the
sales which were the, subject of the claim for refund
i nvol ved a delivery of the goods outside the State of Bihar
for consunption in the State of first destination and the
State of Bihar not having filed any counter-affidavit
chal l enging the correctness of these allegations, the H gh
Court should have held that the terns of the Explanation
were satisfied and should have ordered the refund cl ai med.
We however consider that this subm ssion is without force.
Neither in the claimput forward in Exh. A nor in - para-
graph 9 of the petition was any distinction drawn  between
sal es under which deliveries were effected outside the State
of Bihar for the purpose of consunption in the State of
first destination and those in which the deliveries outside
the State were effected for the purpose of consunption . not
of first destination but in other States. In

fact, this was nmde clear in the |ater paragraphs of the
petition to the High Court fromwhich it is apparent that
the assessee-conmpany mnade a claimfor tax exenption in
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respect of sales in which the delivery took place outside
the State of Bihar, whether the delivery was for the purpose
of consunption in the State of first destination or
ot herw se. In paragraph 17(1) of the petition to the Hgh
Court the assessee stated: " (the petitioner was not |iable
to pay tax on goods delivered outside the State of Bihar

in the State
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whi ch was al so for consunption outside the State of Bihar ",
and again in clause (iii) of the same paragraph this was
repeated: " the goods being outside the State of Bihar
delivered outside the State of Bihar and consunmed outside
the State of Bihar were not liable to sales-tax by the State
of Bihar " and simlarly in cl. (v) of the same paragraph a
reference was nade to " goods delivered outside the State of
Bi har for consunption outside the State of Bihar ". The sane
i dea is enphasized in paragraph 19 al so which contained the
prayer of the petition. On these avernments it is clear that
the claim made by the assessee was that to invoke the
exenption contained in Art. 286(1)(a) it was sufficient that
the goods were delivered outside the State of Bihar and that
it was immuaterial whether the delivery was for the purpose
of consunption in the State of first destination or
otherwi se. This involved the same argunment which was raised
by the | earned Counsel that we have dealt with earlier. The
| earned” Judges of the Hi gh Court were therefore right in
drawing a distinction between the two types of sales which
we have al ready indicated

The last - _point that was urged by the |learned Counsel was
that the | earned Judges of the Hi gh Court erred in requiring
the assessee to prove that the goods delivered outside the
State of Bihar were actually consumed in the State of first
destination before the exenption fromtax could be availed
of In their judgnment now under appeal the |earned Judges
have stated

"The petitioner would not be entitled to exenption if the
goods were not consunmed in the State of first  destination
but were re-exported fromthe State of first destination to
other States)’.

Learned Counsel for the appellant conplai ned that
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under the Explanation to Art. 286(1)(a) there need be no
proof of actual consunption of the goods delivered in the
State of first destination but that the Explanation was
satisfied if the purpose of the delivery tinder the sale was
for consunption in that State. |If after a sale that
satisfied that requirement, viz., for the purpose of
consunption in the State of first destination, the buyer
under such a sale for his own purposes reexported the goods
that was not a matter with which the seller —was concerned
and would not affect the character of the sale as one
falling wthin the Explanation to Art. 286(1)(a). Learned
Counsel therefore urged that the | earned Judges of the  High
Court went wong in requiring proof on the part ~of the
assessee that the goods were actually consuned within the
State of first delivery outside Bihar and that this was an
unwarranted addition to the requirenments of the Explanation
We consider this submssion well-founded and indeed the
| earned Counsel for the respondent did not dispute that the
actual order of the H gh Court went beyond the terms of the
Expl anation to Art. 286(1)(a). The order of the H gh Court
will, therefore, be nodified by making it clear that if the
goods were as a direct result of the sale delivered outside
the State of Bihar for the purpose of consunption in the
State of first delivery the assessee would be entitled to
exenption of the sales-tax inmposed and that it would not be
necessary for the assessee to prove further that the goods
so delivered were actually consumed in the State of first
desti nati on.

Subject to this nodification, the appeal fails, but in the
circunstances of the case there will be no order as to
costs.

SHAH J.-We agree wth the conclusion of M. Justice
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Raj agopal a Ayyangar, J., but because our approach to the
guestion is sonewhat different, we propose to record our
reasons separately.

The Bihar Sales Tax Act, 1947, was enacted in exercise of
| egi sl ative aut hority conferred upon t he Provi nci a

Legi sl atures by entry 42 in List Il read

37
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with s. 100(3) of the Governnment of India Act, 1935. By s.
2(g) of the Act, " sale " was defined (in so far as it is
material) as neaning any " transfer of property in goods for
cash or deferred paynent or ot her val uabl e
consideration....... provided....... provi ded further that

notwi t hst andi ng anything to the contrary in the Indian Sal es
of Goods Act, 1930, the sal e of any goods-

(i) which are actually -in Bihar at the tine when, in
respect thereof, the contract of sale as defined in s. 4 of
that Act is made, or

(ii) which are produced or manufactured in Bihar by the
producer ‘or nmanufacturer thereof, shall, wherever t he
delivery —or —contract of sale is nmade, be deenmed for the
purposes of this Act to have taken place in Bihar."

Under entry 42 of List Il of the Government of India Act,
1935, the Provincial Legislatures could tax sales by
selecting sonme fact ~or circunstance which provided a
territorial nexus with the taxi ng power of the State even if
the property in the goods sold passed outside the Province
or the delivery ‘under the contract of sale took place
outside the Province. Legislation taxing sales depending
sol ely upon the existence of a nexus, such as production or
manuf acture of the goods, or presence of the goods in the
Province at the date of the contract of sale, between the
sale and the Legislating Province could conpetently be
enact ed under the CGovernment of India Act, 1935 see the Tata
Iron and Steel Co., Ltd. v. The State of Bi har and Poppatla
Shah v. The State of Madras (2).

By Art. 286 of the Constitution, certain fetters were placed
upon the legislative powers of the States as foll ows:

Art. 286:-" (1) No law of a State shall inpose, or authorise
the inposition of, a tax on the sale or purchase of goods
where such sal e or purchase takes pl ace-

(a) outside the State ; or

(b) in the course of the inport of the goods into, or
export of the goods out of, the territory of India.

(1) [1958] S.C.R 1335.

(2) [1953] S.C.R 677.
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Expl anation: For the purposes of sub-cl. (a) 'a sale or
purchase shall be deened to have taken place in the State in
which the goods have actually been delivered as a direct
result of such sale or purchase for the purpose of
consunption in that State notwi thstanding the fact that
under the general law relating to sale of goods the property
in the goods has by reason of such sale or purchase passed
in another State.

(2) Except in so far as Parlianent may by |aw otherwi se
provide, no law of a State shall inmpose, or authorise the
i mposition of, a tax on the sale or purchase of any goods
where such sale or purchase takes place in the course of
inter-State trade or conmmerce

Provided that the President may by order direct that any tax
on the sale or purchase of goods which was being lawfully
| evied by the Governnent of any State inmedi ately before the
comencenment of this Constitution shall, notw thstanding
that the inposition of such tax is contrary to t he
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provisions of this clause, continue to be levied until the
thirty-first day of March, 1951.

(3) No law nade by the Legislature of a State inmposing, or
aut horising the inposition of, a tax on the sale or purchase
of any such goods as have been decl ared by Parlianent by |aw
to be essential for the life of the community shall have
effect unless it has been reserved for the consideration of
the President and has received his assent."

Wth a viewto inpose restrictions on the taxing power of
the States under the pre-Constitution statutes, amendnents
were made in these statutes by the Adaptation of Laws Order
By the Adaptation of Laws Order, 1951, in the Bihar Sales
Tax Act was incorporated with retrospective operation from
January 26, 1950, s. 33, which provided:

"’ (1) Notwithstanding anything contained in this Act, -

(a) a tax on the sale or purchase of goods shall not be
i mposed under this Act-

(i) where such sale or purchase takes place outside the
State of Bihar ; or

292

(ii) where such sale or purchase takes place in the course
of inport of the goods into, or export of the goods out of,
the territory of India ;

(b) a tax on the sale or purchase of any goods shall not,
after the 31st day of March, 1951, be inposed where such
sale or purchase takes place in the course of inter-State
trade or commerce except in so far as Parlianent may by |aw
ot herwi se provide;

(2) The Explanation to «cl. (1) of Art. 286 of t he
Constitution shall apply for the interpretation of sub-cl
(1) of cl. (a) of sub-s. (1)."

By this anendnent, on the taxing power of the Bihar State
the same restrictions were engrafted on the pre-Constitution
statute as were inposed by Art. 286 of the Constitution upon
post - Constitution statutes.

This court has held in the Bengal Inmmunity Co., Ltd. v. The
State of Bihar (1) that the operative provisions ' of the
several parts of Art. 286 nanely cl. (1) (a), (1)(b) and (2)
and cl. (3) were intended to deal with different topics and
one could not be projected or read into another. Therefore,
by the incorporation of s. 33 in the Bihar Sales Tax Act
read with Art. 286, notwi thstanding the anmplitude of the
power otherwi se granted by the charging section read wth
the definition of " sale ", a cunmulative fetter of triple
di nrensi on was i nmposed upon the taxing power of the State.
The Legislature of the Bihar State coul d not since  January
26, 1950, levy a tax on sale of goods taking place outside
the State or in the course of inport of the goods into, or
export of the goods out of the territory of India, or on
sal e of any goods where such sale took place in the course
of inter-State trade or conmerce. By the Explanation to
Art. 286(1)(a) which is incorporated by sub-s. (2) s. 33 of
the Bihar Sales Tax Act, a sale is deened to take place in
the State in which the goods are actually delivered as a
direct result of such sale for the purpose of consunption in
that State even though under the lawrelating to sale of
goods the property in the goods has by reason of such sale
passed in another State. In the State of Bonbay v. The
United Motors (India) Ltd. (2), it was held that

(1) [1955] 2 S.C.R 603.

(2) [1953] S.C.R 1069.
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since the enactnment of Art. 286(1)(a), a sale described in
the Explanation which nmay for convenience be called an "
Expl anation sale " is taxable by that State alone in which
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the goods sold are actually delivered as a direct result of
sale for the purpose of consunption in that State. The
right to tax arises because the sale is deened to take place
in that State and outside all other States and the latter
States are prohibited fromtaxing the sale ; the forner
alone is left free to do so.

The Bihar Sales Tax Act enacted in exercise of the power
conferred by entry 42 of List Il of the Governnent of India
Act, 1935, upon the Provincial Legislatures is saved by Art.
372 of the Constitution as existing |l aw, but by the conbi ned
operation of sub-ss. (1) and (2) of s. 33, the Bihar State
is inconpetent to tax sales of goods in the course of
imports into and exports out of the territory of India, and
after March 31, 1951, sal es of goods in the course of inter
State trade or commerce. In view of the exposition of the
content of the Explanation to Art. 286(1)(a) by this court
in the United Mdtors case (1), the Bihar State is also
i nconmpetent to tax " Expl anation sales where the goods are
delivered in-another State as a direct result of the sale
for consunption in that State. By this last ban, to the
extent provided by subs. (1)(a)(i) and sub-s. (2) of s. 33,
the State of Bihar is deprived of its power to tax sales;
but the ban does not wholly extinguish the power of the
State to tax sales relying upon a real territorial nexus
between the sale and the State. In other words, by enacting
that a tax shall not be inposed under the Act when the sale
takes place outside the State of Bihar in s. 33(1)(a)(i),
only the power to tax " Explanation sales " which do not
take place within the State of Bihar in taken away, but not
the power to tax " non-Explanation sales " in which though
under the general |aw of sale of goods the property passes
outside the State, there exists between the taxi ng power of
the State and the sale a nexus as  contenplated by the
definition of sale ins. 2(g). |If the sale is one in  which
t he goods have been delivered outside the State of

(1) [1953] S.C.R 1069.
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Bi har, but not as a direct result of the sale or not for the
purpose of consunption in the State of first delivery, the

sale wll not be covered by the Explanation, and the right
to tax the sale, if arising-otherw se under the Act relying
upon the territorial nexus, will not be inpaired by the

prohi bition inposed by cl. (1)(a)(i) of s. 33. The right of
the State of Bihar to tax a sale relying upon a rea

territorial nexus not being inpaired by s.-33 of° the Act,
all sales as defined by s. 2(g) of the Bihar Sal es Tax Act
are liable to be taxed, except those falling wthin s.
33(1)(a)(ii), s. 33(2) and " Explanation sales " outside the
State of Bihar.

The appel | ant conpany carries on t he busi ness of
manuf acturing copper and other mineral products inthe State
of Bihar. It has its registered office and its place of
business in the District of Singhbhumin the State of  Bi har
and is registered as a " dealer under the Bi har Sal es Tax
Act, 1947. The appellant conpany sent out its products to
various places in India in the year of assessnent ending on
March 31, 1950 and has paid the tax assessed by the Sales
Tax O ficer. The appellant is now seeking to obtain a
refund of the tax paid for the period between January 26 and
March 31, 1950, on the plea that the tax was paid under a
m sappr ehensi on of the |aw The High Court in an
application under Art. 226 of' the Constitution directed the
Sales Tax authorities to refund so much of the tax as was
not proved to have been paid in respect of sales of goods
delivered and consuned in the State of first destination
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On the goods delivered and consuned in the State of first
destinati on outside Bihar, the appellant could not be called
upon to pay sales tax. That is undisputed. The appellant
also clainmed that on the goods delivered for consunption in
the State of first delivery outside Bihar, it was not liable
to pay sales tax, even if there was no evidence to prove
that the goods were in fact consunmed in such State. In our
judgrment, the High Court was in error in directing that the
exenption provided by Art. 286(1)(a) read with t he
Expl anati on which was at the material tine incorporated by
s. 33 in the Bihar Sales Tax Act by the Adaptation of
295

Laws Order, 1951, only applied to all sales of goods
delivered and consumed in the State of first destination

| f the goods were .delivered for consunption, it is
imaterial whether they were in fact consumed in the State
where they were delivered. The power of the State to |evy
sales tax relying upon the territorial nexus between the
taxing power ~of the State and the sale, is inpaired for
reasons  ‘already set out to the extent to which it is
restricted by the incorporation of Art. 286(1)(a)(i) and the
Expl anation thereto, in that Act. Therefore, sales effected
on or after January 26, 1950, where goods are as a direct
result of the sale delivered in another State for
consunption in that other State, are not liable to be taxed.

The directions issued by the H gh Court will therefore be
nodi fied as foll ows:
The order of the Superintendent of Taxes is set aside. He

is directed to grant refund of tax paid in the light of this
judgrment. The appellant will beentitled to exenption from
paynment of tax if the goods are, as a direct result of the
sale, delivered in another State for the purpose of
consunption in that State

Appeal dism ssed subject to nodification




