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ACT:

I ncome Tax Act, 1961: Section 24(1)(i)(a) and (b)-
Tenant undertaking to ’'bear <cost of repairs’-Deduction
towards cost of 'repairs’ -Wiether owner entitled to claim
deduction on assessabl e i ncome-1dea of 'repair’-Meaning of.

Wrds & Phrases: 'Repair’-Meaning.

HEADNOTE:
%

The appellants, a Hi ndu undivided famly, |eased out a
house owned by them The covenant in the | ease deed stated
that the tenant will maintain and keep the dem sed prem ses
in good and habitabl e condition, tenantable, repair, execute
all repairs including annual white washing, repairs of
electric and sanitary fittings etc. at the |essee’'s
expenses, and that the |lessors shall undertake at their own
cost major repairs such as repairs against collapse of the
house.

Oiginally in the assessnents for the years 1954-55,
1960-61 and 1961-62, the annual letting value of the
property was arrived at RS. 36,000 and ~a deduction of
Rs. 6,000 was allowed for repairs under s. 24(1)(i)(a) of the
I ncome Tax, Act, 1961. Subsequently, the assessnents were
re-opened on the ground that the assessee had got excess
relief.

In the re-assessnents, the Income Tax officer held that
as the |essee had undertaken to keep the prenises in good
and habitable condition, execute all repairs, the deduction
of Rs. 6,000 was inperm ssible. He accordingly determ ned the
annual letting value of the property at Rs.40,000 and
allowed a deduction of Rs.4,000 towards repairs under
s.24(1)(i)(a) of the Act. In the reopened assessnent for the
year 1954-55, the assessee’s claimfor deduction of Rs.5, 645
being the cost of the repairs undertaken by them was
di sall owed on the ground that this was a case where the
tenant had undertaken to bear the cost of the repairs and,
therefore, the allowance for repairs was linmted to the
l[imt permssible under s. 24(1)(i)(b). The Appellate
Assi stant Commi ssioner and the |Income Tax Appellate Tribunal
affirmed the above view
88
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At the instance of the assessee, the Tribunal stated a
case and referred it to the Hi gh Court which though answered
agai nst the assessee, granted a certificate under s. 261 of
the Act, regarding the applicability of s. 24(1)(i)(b) and
reconsi deration of deduction of the expenditure which was
not allowed in the original assessnent in the course of
reopened assessnents.

In the appeal by special leave, it was urged that the
covenant for repairs enbodied in | ease deed did not cast the
burden to carry out the repairs exclusively on the |essee
and that since the |essor had al so undertaken to carry out
some of the repairs, s. 24(1)(i)(b) was not attracted and
the benefit of s. 24(1)(i)(a) was therefore avail abl e.

On the question whether, having regard to the terns of
the covenant, it could be said that the tenant had
undertaken to bear the cost of repairs within the neaning,
and for purposes, of s. 24(1)(i)(b) of the Act.

Di sm ssi ng the appeal s,

N

HELD: 1.1 This is clearly not a case where the burden
of carrying out repairs _as understood in the context of s.
24(1)(i)(b) of the Income Tax Act, 1961 is shared between
the lessor and the lessee: The obligation is on the |essee
al one. The obligation under the latter part of the covenant
does not relate to/such repairs. [93G H

1.2 The idea of' 'repair’ may include replacenent or
even a renewal. But the converse nmay  not  be true. A
repl acenents or renewal s need not necessarily be '"repairs’.
In the case of a building, restoration of stability of
safety of a subordinate or subsidiary part of it or any
portion of it <can be considered as repair while the
reconstruction of the entirety of the subject matter nmay not
be so regarded. [93B-(

A general covenant to repair w thout any such words as
tenantable or habitable or 'good repair is satisfied iif the
prem ses are kept in a substantial state of repair. [92H

Havi ng regard to sonewhat = conprehensive nature of the
obligations that go with and. are attachnment to and
recogni sed under the tenant’s covenants for ’repairs’, it
nmust be held that the covenant in the present case is one
under which the tenant has undertaken ’'substantial repairs’
and it nust, accordingly, be held to fall wthin clause
89
(b) of s. 24(1)(i) of the Act and not under clause (a) of
the section and that the allowance for repairs must be one
under, and linmted to that provision. [93F]

Conmi ssi oner of Income-tax v. Parbutty Churn Law, 57
| TR 609; Lurcoff v. Wakely and Weeler, [1911] | K B. 905;
Rodesia Railway Ltd. v. Income-tax Collector, [1933] Appea
Cases 368; Ravenseft Properties Ltd. v. Davstone (Hol di ngs)
Ltd., [1980] QB. 12 and Hal sbury’s Laws of England, 4th
Edn., paragraph 286, referred to

JUDGVMVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal Nos. 960 to
962 (NT) of 1975.

Fromthe Judgment and order dated 2.3.1973 of the
Al | ahabad High Court in Income Tax Reference No. 721 of
1970.

S.L. Aneja, Pawan Aneja and K L. Tarieja for the
Appel | ant s.

C. M Lodha, M. A Subhashini and K C Dua for the
Respondent s.
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The Judgrment of the Court was delivered by

VENKATACHALI AH, J. These assessee’s appeal s, by
certificate, arise out of the Judgnment and order dated
2.3.1973 of the Allahabad H gh Court in I.T.R No. 721 of
1970 answering certain questions of law referred for the
opi nion of the Hi gh Court against the assessee.

2. The assessee is a Hndu Undivided Famly. The
assessment years are 1954-55, 1960-61 and 1961-62. The
principal controversy in these appeals pertains to the
al  owance of and deduction for 'repairs’ in respect of a
house property at Delhi |eased out to the Chinese Enbassy
under a deed of |ease dated 30.5.1952.

Oiginally assessnents were conpleted including therein
the annual letting value of this property at Rs. 36,000 and
allowing a deduction off Rs.6,000 for repairs under Section
24(1)(i)(a) of the Incone-tax Act, 1961 (Act) or the
correspondi ng provisions of the Act of 1922. Subsequently,
the assessnents were reopened on the ground that the
assessee had got excess of relief. In the re-assessnents the
I ncome-tax officer held thatt as the |essee had undertaken
"to keep
90
the premises in good  and habitable condition, execute al
repairs’, the deduction of Rs.6,000 was inmperm ssible. The
I ncome-tax officer accordingly determ ned the annual letting
val ue of the property at Rs.40,000 and allowed a deduction
at Rs.4,000 towards 'repairs’ under-Section 24(1)(i)(b) of
the Act. In respect of the assessnent year 1954-55, the
assessee claimed unsuccessfully that he had  undertaken’
consi derabl e repairs and that- a sum of Rs:5,645 should be
allowed. This claimwas negatived by the Inconme-tax officer
who confined the allowance for repairs to the limt
perm ssi bl e under Section 24(1)(i)(b) of the Act on the
prem se that this was a case where the tenant had undertaken
to bear the cost of repairs. This view was affirmed by the
Appel | ate Asst. Conmi ssioner of Income Tax and the | ncome-
tax Appellate Tribunal (' Tribunal ™).

It is, perhaps, relevant to nmention that sone of the
assessment years are governed by the provisions of the 1922
Act. But, having regard to the simlarity of the provisions,
this does not assume any significance or affect the
substance of the matter.

3. At the instance of the assessee, the Tribunal stated
a case and referred the follow ng three questions of |awfor
t he opinion of the H gh Court:

(1) "Whether on the facts and in the circunstances of
the case, the assessnments for the years 1954-55, 1960-61 and
1961-62 were validly reopened under Section 147(a) of the
I nconme Tax Act, 19617?"

(2) "Whether on the facts and in the circunstances of
the case, the provisions of Section 24(1)(i)(b)- of the
I ncome-tax Act, 1961, were applicabl e?"

(3) "VWhether on the facts and in the circunstances of
the case, the expenditure which was not allowed while
conpleting the original assessnents could be considered for
al l owance in course of assessnments re-opened under Section
147(a) ?"

As stated earlier, the H gh Court answered the questions
against the assessee, but granted a certificate under
Section 261 of the Act as inits opinion two imnportant
guestions arose out of the judgment. The questions the Hi gh
Court had in mnd are questions No. 2 and 3, supra.

91

4. It must, at the outset, be observed that the
guestion as to the wvalidity of the re-opening of the
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assessments which was raised before the H gh Court was not,
in our opinion rightly, re-agitated here Learned counsel for
the appell ants urged that the Hi gh Court was in error inits
opi nion on questions 2 and 3. The third question referred
was whet her where once an assessnent is re-opened by a valid
notice, the whole proceedings of assessnent were at |arge
and all the clainms and all owances whi ch had been disal |l owed
in the original-assessnent could be re-agitated by the
assessee. The H gh Court has answered this proposition
agai nst the assessee.

We may take up and di spose of this contention first. It
is seen fromthe order of the Tribunal that though certain
reliefs were clainmed by the assessee before the authorities,
the matter before the Tribunal was, however, confined to the
qguestion of allowance for repairs. The relief on the claim
for repairs, if otherwise tenable, can be granted even
without going into this  larger question. It is, therefore,
unnecessary to consider this contention in this case.

5. W nmay now turn to question No. 2 as fornulated in
the reference. Learned counsel urged that the covenant for
repairs enbodied in the lease-deed did not cast the burden
to carry out the repairs exclusively on the | essee and that
since the |lessor had al soundertaken to carry out sone of
the repairs, Section 24(1)(i)(b) was not attracted and that
in the circunstances the benefit of Section 24(1)(i)(a) was
avail able to the assessee. Counsel relied upon Conm ssi oner
of I ncone-tax v. Parbutty Churn Law, 57 1TR 609.

6. Section 24(1)(i)(b) of the Act provides that where a
property is in the occupation of a tenant "who has
undertaken to bear the cost ~of repairs",  the deduction
towards repairs which the assessee-owner is entitled tois
either the excess of the annual value over  the amunt of
rent payable for a year by the tenant; or a sumequal to
one-sixth of the annual value whi chever is |esser. There is
no dispute that if Section 24(1)(i)(b) 1is applicable the
conput ati on woul d be correct.

The only question, therefore, is whether, having regard
to the ternms of the covenant, it could be said that the
tenant had undertaken to bear the cost of repairs within the
nmeani ng and for purposes of Section 24(1)(i)(b) of the Act.
The covenant in this behalf in the | ease deed dated 9.9. 1952
isin ternms foll ow ng:

"To maintain and keep the denised prenises in good

and
92
habi tabl e condition, tenantable, repair ~execute
all repairs i ncludi ng annual white washing,
repairs of electric and sanitary fittings etc., at
the |lessee’'s expenses. Mjor repairs such as
repai rs agai nst collapse of the house etc., shal
be undertaken by the | essors at their own cost."
The view of the H gh Court, in substance, is that this
covenant satisfies the requirenents of and attracts Section
24(1)(i)(b) . The correctness of this view turns upon what

inthe law of landlord and tenant is, the content of a
covenant for ’'repairs’ and whether by the terns of the
present agreenent, the tenant is said to have undertaken the
burden of such 'repairs’.
Referring to what is inplicit in and carried with the
covenant for "repairs", Hal sbury states:
"Under a covenant to repair, a tenant is liable to
repair but not to renew. 'Repair’ in this sense
nmeans the restoration by renewal or replacenent of
subsidiary parts of the whole, whereas 'renewal
as di stingui shed from repair, means the re-
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construction of the whole or of substantially the
whol e. Where the demised building is erected on
in-herently defective foundations, the tenant is
not liable to substitute new foundations .. "

(See Hal sbury’s Laws of England 14th Edn.

par agr aph 285)

In regard to the Standard of Repairs, Halsbury, at
par agr aph 286, states:

"I'f he has expressly covenanted to put a house
into tenantable repair and to keep it in such
repair, and it is not in tenantable repair at the
commencement of the tenancy, the tenant nust do
the necessary ‘repairs, not with standing that the
building is thereby put in a better condition than
when the landlordlet it. The effect is the sane
if, without™ expressly covenanting to put it into
repair, the tenant only covenants to keep the
house in tenantable repair. Such a covenant
presupposes putting the house in such repair, and
keeping it in repair during the term The
construction of ~the covenant is the same whether
the covenant specifies 'tenantable’ or ’habitable
or 'good’ repair. A general covenant to repair
wi t hout any such words is satisfied if the
prem ses/ are kept in a substantial state of
repair.
(enphasi s suppli ed)
93

7. The oft quoted observations in Lurcott v. Wakely and
VWeel er, [1911] 1 K B. 905 as to what is neant by 'repairs’
are generally considered apposite. This has been referred to
and relied upon by the Hgh Court. The observations in
Lurcott’s case was referred to with approval by the Privy
Council in Rodesia Railway Ltd. v. Incone-tax Collector,
[ 1933] Appeal cases 368.

The idea of 'repair’ may include replacement or even a
renewal . But the converse nmay not be true. Al replacenents
or renewals need not necessarily be 'repairs’. In the case
of a building, restoration of stability or safety’ of a
subordinate or subsidiary part of it or any portion of it
can be considered as repair while the re-construction of the
entirety of the subject matter nmay not be so regarded. The
sonmewhat conprehensive inport of the word 'repair’ in this
context is evident from the reliance by Forbes J. in
Ravenseft Properties Ltd. v. Davstone (Holdings) Ltd.,
[1980] QB. 12 on the follow ng observations of Sir Herbert
Cozens-Herdy MR in Lurcott’s case (supra):

"It seens to ne that we should be narrowing in a
nost dangerous way the limt and extent of these
covenants if we did not hold that the defendants
were |iable under covenants framed as these are to
make good the cost of repairing this wall in the
only sense in which it can be repaired, nanely, by
re-building it according to the requirenents  of
the county council."
Having regard to sonmewhat conprehensive nature of the
obligations that go with and are attached to and recogni sed
under the tenant’s covenants for 'repairs’, it nmust be held
that the covenant in the present case is one under which the
tenant has undertaken 'substantial repairs’ and it nust,
accordingly, be held to fall within Section 24(1)(i)(b) of
the Act and that the allowance for repairs nust be one
under, and limted to, that provision. The case of the
assessee that it should fall under Section 24(1)(i)(a), we
are afraid, is very nearly unarguable. There is no substance
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in the contention.

This is clearly not a case where the burden of carrying
out repairs as understood in the context of Section
24(1)(i)(b) is shared between the | essor and the | essee. The
obligation is on the | essee al one. The obligation under the
latter part of the covenant does not relate to such repairs.
The appellant’s reliance on Conm ssioner of |I|ncone-tax v.
Parbutty Churn Law, supra is in the facts of the present
case m spl aced

94

9. In the result, for the foregoing reasons these
appeals fail and are dismssed, but in the circunstances,
wi t hout an order as to costs.
N. P. V. Appeal s di sm ssed.
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