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ACT:

Crimnal Procedure Code, (Act V of 1898), .s. 197-Prevention
of Corruption Act, 1947 (Il of 1947), s. 5(2)-Charge
t hereunder and charge under s. 409 of the Indian Penal Code
(Act XLV of 1860) Separated from each ot her-Sanction granted
under s. 5(2) of the Prevention of  Corruption Act-Wether
could be extended as to cover prosecution under.s. 409 of
the Indian Penal Code-S. 197 of the Code of Crimnal
Procedur e- Scope and construction of-1ndi an Penal  Code, s.
34- Essence of -\Whet her the person nust be physically  present
at the actual commission of the crine:

HEADNOTE:

The three accused- Governnent servants-were jointly charged
with an of fence puni shabl e under s. 5(2) of the  Prevention
of Corruption Act, 1947 and all three were further “jointly
charged with having commtted breach of trust in furtherance
of the comon intention of all under s. 409 of the |Indian
Penal Code read with s. 34. Then followed a nunber of
alternative charges in which each was separately charged
with having conmitted crimnal breach of +trust  personally
under s. 409. As a further alternative, all three were
1178

jointly charged wunder s. 409 read with s. 109 (for having
abetted each other in the comm ssion of a crimnal breach of
trust under s. 409. On objection taken to these charges,
the trial for the offence under s. 5(2) of the Prevention of
Corruption Act was separated fromthe trial under s. 409 of
the Indian Penal Code. The charges were refraned. One
under s. 5(2) was dropped while others remained. On 27-10-
1949 the Governor-General acting under s. 197 of the Code of
Crimnal Procedure sanctioned the prosecution of the first
accused (appellant No. 1) for offences under ss. 120-B, 409,
109 for having conspired with the other two to conmit
crimnal breach of trust in respect of properties belonging
to Government and for having thus abetted the comm ssion of

that offence and also for having commtted it. Simlar
sanction was not given against the other two accused and was
limted only to the first accused. On the sane date

sanction was given for the prosecution of the first accused
under s. 5(2) of the Prevention of Corruption Act, 1947 and
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a simlar sanction was given against the second accused.
The question was whether this sanction against the second
accused coul d be extended to cover his prosecution under s.
409 and whether his trial was valid.
Hel d, (answering the question in the negative) that under s.
197 of the Code of Crimnal Procedure the sanctioning
authority was the Governor-Ceneral. Under the Prevention of
Corruption Act, 1947 the sanctioning authority was the
Centr al Gover nment . Ei ther one, or two, Gover nnent
authorities were given the right and invested with the duty
of making an election. |If two Governnent authorities are
given the right to choose and neither can encroach upon the
preserve of the other, then the Governor-General has not
sanctioned the present ~ prosecution against the second
accused (appellant No. 2) and no other authority has the
power to do so. Therefore the sanction given to prosecute
under s. 5(2) of Act Il of 1947, could not be used to cover
the present trial, because it was given by an authority not
conpetent 'to give it.
If, on the other hand, the two authorities are really one,
then the election has been nmade clearly. The sanction under
s. 5(2) of the Prevention of Corruption Act, 1947 as anended
by Act LIX of 1952 and Act XLVI of 1952 is to proceed in
special courts with a special procedure so the present tria
agai nst the second /accused was i nconpetent.
It is well-settled that a defect of this nature is fatal and
cannot be cured when s. 197 applies and, as it did, sanction
was necessary so the'trial was vitiated fromthe start. The
proceedi ng,,; were accordi ngly quashed.
If s. 197 of the Code of Crimmnal Procedure is construed too
narromly it can never be applied for it is nopart of an
official’s duty to commit an of fence and never can be. But
it is not the duty of an official which has to be exam ned
so much as his act, because an official act can be performned
in the discharge of official duty as well as in dereliction
of it. The section has content and its | anguage nust be
gi ven meani ng.
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In the case of the first accused there was msdirection in
the charge to the Jury under s. 34. The essence of the
m sdirection consisted in the Sessions Judge's direction to
the jury that even though a person may not be present when
the offence is actually commtted and even if he remains
"behind the screen" he can be convicted under s. 34 provided
it is proved that the offence was committed in furtherance
of the comon intention. This is wong because the  essence
of the section is that the person nmust be physically present
at the actual comm ssion of the crine.
The msdirection is plain and goes to the root of the / case
because the jury returned a verdict of guilty under s, 409
read with s. 34 alone and not under s. 409 read - with s.
109, |.P.C
Hel d, that in cases which raise questions of substance and
i mportance the Hi gh Courts should not pass summary orders of
rejection wthout giving sone indication of their views  on
the points raised before them
Musht ak Hussein v. The State of Bonmbay ([1953] S.C R 809),
The State v. @rucharan Singh (A I.R [1952] Punjab 89),
Gokul chand Dwar kadas v. The King (A.1.R [1948] P.C. 82),
Hori Ram Singh v. The Crown ([1939] F.C. R 159), Madan Mdhan
v. The State of Uttar Pradesh (A 1.R [1954] S.C. 637),
Li eutenant Hector Thomas Huntl ey v. The King-Enperor ([ 1944]
F.C.R 262), and Barendra Kumar Ghosh v. The King-Enperor
([1924] L.R 52 I-A 40), referred to.
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JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTION: Crimnal Appeals Nos. 89
and 90 of. 1954.

Appeal s by Special Leave fromthe Judgnent and Order dated
the 23rd Novenber 1953 of the High Court of Judicature ' at
Bonbay in Crimnal Appeal No. 1213 of 1953, and from the
Judgnent and Order dated the 25th August 1953 of the High
Court of Judicature at Bonbay in Crimnal Appeal No. 1121 of
1953 arising out of the judgnment and decree dated the 6th
August 1953 of the Court of Sessions Case No. 36 of 1952.

S. Nar ayanai ah and Dr. C. V.L. Narayan, for the appellant
in Crimnal Appeal No. 89 of 1954.

C. Sanj eevarow Nayadu and R Ganapathy Ayyar, for the
appel lant in Crimnal Appeal No. 90 of 1954.

M C. Setal vad, Attorney-Ceneral of India (G N Joshi and
Porus AT Mehta, with him for the respondent.
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1954. Decenber 22. The Judgnent of ‘the Court was delivered
by

BOSE, J.-These two appeal s arise out of the sane trial. The

two appel |l ants, Shreekantiah (the first accused in the tria
Court and the appellant in Appeal No. 89 of 1954) and
Parasuram (the second accused and the appellant in Appea
No. 90 of 1954) were tried with a third accused Dawson on a
nunber of different charges centering round section 409 of
the I ndian Penal Code: crimnal breach of trust by a public
servant. The trial was by jury and all three were found
guilty of an of fence under section 409 read with section 34.
They were convicted and sentenced as under:

Accused No. 1. Shreekantiah to one year and a fine of Rs.
500 with four nonths in default;

Accused No. 2. Parasuramto two years and a fine of Rs. 500
with six months in default; and

Accused No. 3. Dawson to six months and a fine of /Rs. 200
with two nonths in default.

The appeal of the second accused to the High Court was
di smi ssed summarily on 25-8-1953 with the one wor d
"di sm ssed". The first and third accused appeal ed
separately. Their appeal was heard by another Bench and was
admtted, and a reasoned judgnent followed on 23-11-1953.
This, to. say the least, was, in the circunstances of this
case, anonmalous. The ap.peals arise out of the sane tria
and are fromone judgnment and relate to the sanme charge to
the jury, and what is nmore they raise substantially the sane
poi nt s. This Court was constrained to express its
di sapproval of the summary rejections of appeal s which raise
i ssues of substance and inportance. W draw attention to
the remarks in Mushtak Hussein v. The State of Bombay(1).
Those observations apply with even greater force in the
present case.

The three accused are Government servants. At all rmaterial
times, the first was the Oficer Coomanding, the Mlitary
Engi neering Stores Depot at Dehu Road near Poona. He was in
over-all charge. The

(1) [1953] S.C.R 809, 820.
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second was under him as the officer in charge of the
Recei pts and |Issue control section. The third worked

directly under the second as the Assistant Stores O ficer

The depot is mmintained by the Central Governnent and covers
an area of sonme 150 acres. Government stores worth severa
lacs of rupees are kept there. On 11-9-1948 iron stores
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worth about Rs. 4,000 were illegally passed out of the depot
and were handed over to one |brahimFida Hussain, an agent
of the approver Mhsinbhai (P.W 1). The case for the
prosecution is that the three accused, who were in charge of
these stores and to whomthey had been entrusted in various
capacities, entered into a conspiracy to defraud Governnent
of these properties and that in pursuance of this conspiracy
they arranged to sell themto the approver (P.W 1) for a
sum of Rs. 4,000. The noney is said to have been paid and
then the stores were passed out of the depot. The nmoney is
said to have been pocketed by the three accused and not
credited to Government.

On these facts a nunber of charges were framed. The first
set was drawn up on 9-7-1953. Al three accused were
jointly charged with an offence punishable under section
5(2) of the Prevention of Corruption Act, 1947 and all three
were further jointly charged with having committed crimna
breach ~of trust in furtherance of the common intention of
all under section 409 of the Indian Penal Code read wth
section 34.

Then fol lowed a nunber of alternative charges in which each
was separately charged with having conmitted crimninal breach
of trust personally under section 4009.

As a further alternative., all three were jointly charged
under section 409, Indian Penal Code read with section 109
for having abetted each other in the comrmission of a
crimnal breach of trust under section 409.

hjection was at once taken to these charges and the one
whi ch concerns us now was couched in the follow ng terms;
1182

"It is further submtted that the trial under section 5(2),
Corruption Act, 1947 with Indian Penal Code section 409 is
likely to enbarrass the accused in their defence as it woul d
be difficult to efface the evidence (if any) of the | accused
persons given on oath fromthe mnds of the Jurors when
consi dering the charge under section 409, |ndian Penal Code.
It is therefore prayed that the charges under sec409, |ndian
Penal Code and section 5(2) of the Corruption Act may not be
tried together in one trial".

The Assistant Public Prosecutor said he had no objection to
separating the charges and |eaving the one under section
5(2) for another trial. The Court then nmade the follow ng
order on 10-7-1953:

"Thus, though a joint trial for offence under section 5(2)
of the Prevention of Corruption Act and the of fences ~under
the Indian Penal Code is legal and valid,, I think, in view
of the circumstances nentioned above, it would be in the
interest of justice and also in the interests of the accused
thenselves if the trial for the of fence under section /5(2)
of the Prevention of Corruption Act is separated. I
therefore grant the application to this extent and order
that the charge should be anmended accordingly".

In view of this the charges were re-framed on 11-7-1953.
The only difference of substance is that the charge under
section 5(2) was dropped. The others renai ned.

Now it wll be observed that the accused are all public
servants and they contend that as, according to the
prosecution, they purported to act in the discharge of their
of ficial duties, sanction was necessary under section 197 of
the Crimnal Procedure Code. There is sanction so far as
the first accused is concerned but the -second accused
contends that there is none in his case to justify the
present trial, so his trial,, conviction and sentence are
bad.

The position about this is as follows: On 27-10-1949 the
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Governor-Ceneral, acting under section 197 of the Code of
Crimnal Procedure, sanctioned the prosecution of the first
accused for offences tinder sections
1183

120-B, 409, 109 and so forth, for having conspired with the
other two to commt crimnal breach of trust in respect of
the properties with which this case is concerned and thus
for having abetted the conm ssion of that offence, and also
for having conmitted it. Similar sanction could easily have
been given against the other two accused but it was not.
The sanction for these offences was linmted to the first
accused.

On the sane date sanction was al so given for the prosecution
of the first accused under section 5(2) of the Prevention of
Corruption Act and a simlar sanction was given against the

second accused. The question is whether this sanction
against the second accused can be extended to cover his
prosecution under section 409 of ‘the Indian Penal Code. In

our opinion, it cannot.

At the 'date of the sanction the unamended Prevention of
Corruption_Act (Il of 1947) was in force. Criminal breach
of trust wunder section 409 of the Indian Penal Code was
included in the definition of "crimnal msconduct” under
section 5(1)(c) of the Act of 1947. Therefore, an offence
under section 409 /could be tried under the Act of 1947 and
the question arose whether it would have to be tried under
that Act, or whether it could also betried in the ordinary
way by the ordinary Courts. The Punjab Hi gh Court held in
The State v. Curucharan Sinah(l) that it could not. Because
of this the Act of 1947 was anended in 1952 by Act LIX of
1952 and section 4 of the anending Act nmmkes it clear that
the trial can be under either law. But in the sanme year the
Crimnal Law Anmendnent Act, 1952 (Act XLVI of 1952) was
passed and because of this Act trials under section 5(2) of
the Prevention of Corruption Act nust be before a Specia

Court and a special procedure nust be foll owed. Ther ef or e,

the position which these various Acts created was this.

First, a choice was conferred on sone authority to choose
whet her any given accused should be tried in a special Court
with a special procedure and be subject to a |esser
puni shment under section 5(2) or whether he should be tried
in the ordi-

(1) A 1.R 1952 Punjab 89,
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nary way under section 409 of the Indian Penal Code wi-th the
ri sk of a higher punishnment.

The question then is who is to do the choosing. Under
section 197 of the Code of Crimnal Procedure the Governor-
General was at that date the sanctioning authority though
the words "exercising his individual judgnent” had by that
time been deleted. Under the Prevention of Corruption Act
the sanctioning authority was the "Central Government". Now
it may well be that the two nmean the same thing because of
section 8(a) of the Ceneral C auses Act but that nakes  no
difference at the noment. The fact renmins that either one,
or two, Governnent authorities were given the right, and
invested with the duty, of making an election. They had the
right to say whether a certain class of public servant who
had commtted crimnal breach of trust should be tried for
that offence under section 409 of the Indian Penal Code in
the ordinary courts of the land according to the nornal

procedure obtaining there and be subject to a nmaxi num
penalty of ten years plus an unlimted fine or be tried for
the sane of fence under another name in a special court by a
speci al procedure and be subject to no nore than seven years
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plus a fine which is also unlimted.

At this stage of the argunents we asked the | earned counse

for the appellants whether they intended to challenge the
vires of this law under article 14 of the Constitution
because, if they did, the matter would have to go to a
Constitution Bench as we, being only three Judges, would
have no power to decide it. The |learned Attorney-General at
once objected because the point had not been raised at any
stage and was not to be found even in the grounds of appea

to this Court. The | earned counsel for the appellants
replied that they did not wish to take the poi nt .
Accordingly, we have to proceed in this case on the
assunption that the anendi ng Act of 1952 (Act LIX of 1952)

is wvalid. That results in the position we have outlined
above. There is a choice, not only of forum but also of
procedure and the extent of the maxi mum penalty. If two
separate authorities are given the right to
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choose' and neither can encroach upon the preserve of the
other, then the CGovernor-General has not sanctioned the
present prosecution against the second accused and no ot her
authority has the power to do so. Therefore, in that event,
the sanction given to prosecute under section 5(2) cannot be
used to cover the present trial because it is given by
another authority not conpetent to give it.

On the other hand , if the two authorities are really one,
then the election has been made clearly and - unequivocally.
The sanction is to proceed in the special courts wth the
special procedure ‘and the second accused is not to be
exposed to the risk of the higher penalty. 1n that event,
the present trial against the second accused is inconpetent.
That a defect of this kind is fatal and cannot be cured is
wel |l settled. See the Privy Council in Gokul chand Dwar kadas

v. The King(l), the observations of Varadachariar, J. in
Hori Ram Singh v. The Crown(1l) and the decision of this
Court in Madan Mohan v. The State of Uttar Pradesh(1l). But

the learned Attorney General argued that no sanction was
necessary because, according to him despite what the second
accused says, by no stretch of inmagination can he be said to
have been acting, or even purporting to-act, ~in the
di scharge of his official duty. The argunent ran _as
follows:-The act conplained of here is the breach of trust
and the prior abetnment of it: the breach occurred as soon as
the goods were |oaded on Mohsinbhai’s lorries: it~ was  no
part of this accused's official duties  to pernit an
unaut hori sed rempoval of the goods: therefore., when he
al l owed that he neither acted. nor purported to act, in the
di scharge of his official duties. Reference was nade to the
decision of the Federal Court in Lieutenant Hector Thomas
Huntl ey v. The King-Enperor (1) where Zafrullah Khan, J, held
that "it must be established that the act conpl ai ned of was
an official act", and to the observations of Varadachari ar
J. in Hori Ram Singh v. The Crown(1)

(1) AIl.R 1948 P.C. 82.

(3) AIl.R 1954 S.C 637, 641.

(2) [1939] F.C.R 159, 184.

(4) [1944] F.C.R 262, 269.

(5) [1939] F.C.R 159, 186.
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where, dealing with section 409 of the Indian Penal Code, he
says-

"Though a reference to the capacity of the accused as a
-public servant is involved both in the charge under section
409 and in the charge under section 477-A, there is an
i nportant difference between the two cases, when one cones
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to deal with the act conplained of. In the first, the
official capacity is material only in connection with the
"entrustnent’ and does not necessarily enter into the |ater
act of nisappropriation or conversion, which is the act com
pl ai ned of ".

VWhat this argunent overlooks is that the stress in the
passage quoted is on the word "necessarily" which we have
underlined. A |later passage at page 187 explains this:

“I would observe at the outset that the question is
substantially one of fact, to be deternmined with reference
to the act conplained of and the attendant circunstances; it
seens neither useful nor desirable to paraphrase the
| anguage of the sectionin attenpting to lay down hard and
fast tests".

Wth that we respectfully agree. There are cases and cases
and each nust be decided on its own facts.

Now it 1is obvious that if section 197 of +the Code of
Crimnal Procedure is construed too narrowy it can never be
applied, /for of course it is no part of an official’s duty
to commi't an of fence and never can be. But it is not the
duty we -have to exam ne so nuch as the act, because an
official act can be perforned in the discharge of officia

duty as well as in-dereliction of it. The section has
content and its |anguage nust be given neani ng. VWhat it
says i s-

" when any public servant........ is accused of any offence

alleged to have been committed by him while acting or
purporting to act ' in the discharge of ‘his of ficia
duty......

We have therefore first to -concentrate  on the wor d
"of fence".

Now an offence seldom consists of a single act. It is
usual | y conposed of several elenents and, as a rule, a whole
series of acts must be proved before it can be
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est abl i shed. In the present case, the elenents  alleged
against the second accused are, first, that there/ was an
“entrustment"” and/ or "“dom ni on"; second, t hat t he
entrustnent and/or dominion was "in his capacity as a public
servant"; third, that there was a "disposal";  and fourth,
that the disposal was "dishonest”. Now it is evident that

the entrustment and/ or domi nion here were in an officia
capacity, and it is equally evident that there could in this
case be no disposal, lawful or otherw se, save by an -act
done or purporting to be done in an official” capacity.
Therefore, the act conpl ained of, namely the disposal, could
not have been done in any other way. |If it was innocent, it
was an official act; if dishonest, it was the dishonest
doing of an official act, but in either event the act’' was
of ficial because the second accused coul d not dispose of the
goods save by the doing of an official act, nanel y
officially permtting their disposal; and that he did. He
actually permtted their release and purported to do.it in
an official capacity, and apart fromthe fact that he did
not pretend to act privately, there was no other way in
which he could have done it. Therefore, whatever the
intention or notive behind the act nay have been, the
physical part of it remmined unaltered, so iif it was
official in the one case it was equally official in the
other, and the only difference would lie in the intention
with which it was done: in the one event, it would be done
in the discharge of an official duty and in the other, in
the purported discharge of it.

The act of abetnment all eged agai nst him stands on the sane
footing, for his part in the abetnment was to permt the
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di sposal of the goods by the doing of an official act and

t hus "wilfully suffer"” another person to use t hem
di shonestly: section 405 of the Indian Penal Code. 1In both
cases, the -'offence” in his case wuld be inconplete

wi t hout proving the official act.
We therefore hold that section 197 of the Code of Crimnal
Procedure applies and that sanction was necessary, and as

there was none the trial is vitiated fromthe start. e
theref ore quash the proceedings

152
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against the second accused as also his conviction and
sent ence.

We now turn to the appeal of the first accused. He has been
convi cted wunder section 409 of the Indian Penal Code read
with section 34. The main point here concerns a vita
msdirection in the charge to the jury about section 34.
The learned Additional Sessions Judge m sunderstood the
scope and content of this section and so misdirected the
jury about the | aw.

The section was expounded at length i'n paragraphs 15 and 16

of the charge and though some of the illustrations given are
on the right lines, there is nuch there that is wong and
which, if acted on, would cause a mscarriage of justice.

The essence of the/m sdirection consists in his direction to
the jury that even though a person "may not be present when
the offence is actually conmitted" and even-if he renmains
"behind the screen" he can be convicted under section 34
provided it is proved that the offence was comritted in
furtherance of the conmmon intention. This is wong, for it
is the essence of the section that the person nust be
physically present at the actual conm ssion of the crine.
He need not be present in the actual room he can, for
i nstance, stand guard by a gate outside ready to warn his
conpani ons about any approach of danger or wait in a car on
a nearby road ready to facilitate their escape, but he nust
be physically present at the scene of the occurrence and
nmust actually participate in the conm ssion of the offence
in sone way or other at the time the crinme is actually being
conmitted. The antithesis is between the prelimnary
stages, the agreenent, the preparation, the planning, which
is covered by section 109, and the stage of comn ssion when
the plans are put into effect and carried out. Section 34
is concerned with the latter. It is true there nust be sone
sort of prelimnary planning which nay or may not be at the
scene of the crime and which may have taken place 1ong
bef orehand, but there must be added to it the elenent of
physi cal presence at the scene of occurrence coupled wth
actual participation which, of
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course, can be of a passive character such as standing by a
door, provided that is done with the intention of assisting
in furtherance of the common intention of themall and there
is a readiness to play his part in the pre-arranged plan
when the tinme cones for himto act.
The enphasis in section 34 is on the word "done": "Wen a
crimnal act is done by several persons.......... It is
essential that they join in the actual doing of the act and
not nerely in planning its perpetration. The section has
been el aborately explained by Lord Sumer in Barendra Kunmar
Ghosh v. The King-Enmperor(1l). At page 52, he explains that
"participation in action" is the |leading feature of section
34. And at page 53 in explaining section 114 of the Indian
Penal Code, he says-
"Because participation de facto (as this case shows) may
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sonetinmes be obscure in detail, it is established by the
presunption juris et de jure that actual presence plus prior
abetment can nean nothing else, but participation. The

presunption rai sed by section 114 brings the case within the
anbit of section 34".

At page 55 he says about section 34 that-

"participation and joint action in the actual comm ssion of
crime are, in substance, matters which stand in antithesis
to abetnments or attenpts".

The misdirection is plain and it goes to the root of the
matter because the jury returned a verdict of guilty under
section 409 of the Indian Penal Code read with section 34
al one and not under section 409 read with section 109.

It is part of the defence of the first accused that he was
not present when the goods were | oaded nor was be present
when they were allowed to pass out of the gates, that is to
say, that he was not present when the offence was comitted.
It is true there'is evidence to show that he was there when
the lorries left but apart fromthe fact that there is a
smal | di screpancy on the point, there is nothing to indicate

that this evidence was believed.” |If he was not present he
(1) [1924) L.R 52 I.A40.

1190

cannot be convicted with the aid of section 34. He could

have been convicted of ‘the abetnent had the jury returned a
verdict to that effect because there is evidence of abetnent
and the charge about abetnent is right in law. But the jury
i gnored the abetnent part of the charge and we have no neans
of knowi ng whet her they believed this part of the evidence
or not.
There is al so non-direction on an inportant point which may
have caused a mscarriage of justice.  The case for the
prosecution is that the accused di sposed of the goods to
Mohsi nbhai for a sumof Rs. 4,000 which was duly paid to the
second accused on the 10th.  The learned trial Judge told
the jury that-
"the evidence led by the prosecution about the paynment of
the Rs. 4,000 is proved to be utterly usel ess",
and in telling themwhy he gave them a nunber of reasons.
But he onitted to followthis up by telling them that if
they rejected this part of the prosecution case, as he
invited them to do, then the strongest part of the -case
against the accused collapsed because officers. in the
position of the accused do not comit illegal acts like this
and expose thensel ves to a prosecution and possible disgrace
unl ess they are pronpted by some strong notive, usually self
interest; and though a conviction can be based on evidence
whi ch does not disclose a notive if the facts proved justify
such a course, yet it would ordinarily be unsafe to convict
in a case l|like the present in the absence of /proof
i ndi cating an adequate reason for criminal behavior on the
part of the accused. Had the jury been told this, as they
should have been, it is possible they would not  have
returned a verdict of guilty.
In the circunstances, we have no alternative but to quash
this conviction al so.
W have now to consider whether there should be a retrial
As the present trial cannot proceed against the second
accused, and as all the accused are said to have acted in
concert each playing an appointed part in a conmmon plan, we
do not think it would be right

1191
to direct a retrial though this is the nornal course when a
jury trial is set aside on the grounds of msdirection and
non-direction. W therefore discharge (not acquit) both the
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appellants leaving it to Government either to drop the
entire matter or to proceed in such manner as it nmay be

advi sed. We do this because the accused expressly asked
that the charge wunder the Prevention of Corruption Act
should be Ileft over for a separate trial. The t wo

convictions are therefore quashed and also the sentences.
W are told that the first accused has already served out
his sentence. The fine if paid, will be refunded. The bai
bond of the second accused will be cancell ed.




