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ACT:

Prevention of Corruption-Act, 1947 (Il of 1947), s. 5(4) and
proviso to s. 3-Prevention of Corruption (Second Amrendnent)
Act, 1952 (LIX of /1952), s. b5-A-Wwether nandatory or
di rectory- Cogni zance taken on a police report vitiated by a
breach of nmandatory provisions -Legal effect thereof.

HEADNOTE:

Held, that s. 5(4) and proviso to s. 3 of the Prevention of
Corruption Act, 1947 (11 of 1947) -and the corresponding s.
5-A of the Prevention of Corruption (Second Arendnent) | Act,
1952 (LI X of 1952) are nandatory and not directory and that
an investigation conducted in violation thereof is illegal

If cognizance is in fact taken on a police report in breach
of a nandatory provision relating - to investigation, the
results which follow cannot be set aside unless t he
illegality in the investigation can be shown to have brought
about a mscarriage of justice.

It is well-settled that an illegality comrtted in the
course of an investigation does not affect the conpetence
and the jurisdiction of the court for +trial ~ and where
cogni zance of the case has in fact been taken and the case
has proceeded to termnation the invalidity of the preceding
i nvestigation does not vitiate the result unless m scarriage
of justice has been caused thereby

When any breach of the nmandatory provisions relating to
investigation is brought to the notice of the Court at an
early stage of the trial the Court will have to consider the
nature and extent of the violation and pass appropriate
orders for such reinvestigation as may be called for, wholly
or partly, and by such officer as it considers appropriate
with reference to the requirenents of s. 5-A of the
Prevention of Corruption (Second Anendrment) Act, 1952.

Li ver pool Borough Bank v. Turner ([1861] 30 L. J. Ch. 379),
Prabhu v. Enperor (A 1.R 1944 P.C. 73) and Lunbhardar
Zutshi v. The King (A 1.R 1950 P.C. 26), referred to.

JUDGVENT:
CRI M NAL APPELLATE JURI SDI CTI ON: Crimnal Appeals Nos. 95 to
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97 and 106 of 1954.

1151

Appeal by Special Leave fromthe Judgnment and Order dated
the 24th August 1953 of the High Court of Judicature for the
State of Punjab (Circuit Bench, Delhi) in Criminal Revision
Nos. 109-D, 122-D and 123-D of 1953 arising out of the
Judgnent and Order dated the 25th May 1953 of the Court of
Speci al Judge,Del hi, in Corruption Case No. 14 of 1954; from
the Judgnment and Order dated the 27th August 1954 of the
Hi gh Court of Judicature for the State of Punjab (Circuit
Bench, Delhi) in Crimnal Mscellaneous No. 131-D of 1954.

H. J. Unrigar and Rajinder Narain, for appellant No. 1.

C. K. Daphtary, Solicitor-General of India (G N Joshi
P. A Mhta and P. G  Gokhale, with him, for t he
respondent .

1954. Decenber 14. The Judgnent of the Court was delivered
by

JAGANNADHADAS J.-These are appeal's by special |eave against
the orders of the Punjab H gh Court nmade in exercise of
revisional jurisdiction, reversing the orders of the Specia
Judge, Del-hi, quashing certain crininal proceedings pending
bef ore hinsel f agai nst these appellants for alleged offences
under the Penal Code and the Prevention of Corruption Act,
1947. The Special” Judge quashed the proceedings on the
ground that the investigations on the basis of which the
appel l ants were being prosecuted were i'n contravention of
the provisions of | sub-section (4) of section 5 of the
Prevention of Corruption Act, 1947, and hence ill egal. In
Appeal No. 95 of 1954 the appellants are two persons by name
H N. R sbud and Indar Singh. ~In Appeals No. 96 and 97 of
1954 H. N. Risbud above nentioned is the sole appellant.
These appeals raise a common question of |aw and are dealt

with together. The appellant R sbud was the Assistant
Devel opnent Oficer (Steel) in the of fice of t he
Di rect or at e- Gener al M ni stry —of Industry and Suppl y,

Government of India and the appellant Indar Singh was the
Assistant Project Section Oficer (Steel) in the office of

the Direc-
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torate-CGeneral, Mnistry of Industry and Supply, Governnent
of India. There appear to be a nunber of prosecutions

pendi ng against them before the Special —Judge, Delhi
appoi nted under the Crimnal Law Anendnent Act., 1952 (Act
XLVI of 1952). W are concerned in these appeals with Cases
Nos. 12,13 and 14 of 1953. Appeals Nos. 95, 96 and 97 arise
respectively out of them The cases agai nst t hese
appel l ants are that they along with sone others entered into
crimnal conspiracies to obtain for thenselves or for others
iron and steel materials in the nane of certain bogus  firns
and that they actually obtained quota certificates, on the
strength of which sonme of the nenbers of the conspiracy took
delivery of quantities of iron and steel from the  'stock-
hol ders of these articles. The charges, therefore, ‘under
which the various accused, including the appellants, —are
bei ng prosecuted are under section 120-B of the Indian Pena
Code, section 420 of the Indian Penal Code and section 7 of
the Essential Supplies (Tenporary Powers) Act, 1946. In
respect of such of these accused as are public servants,
there are al so charges under section 5(2) of the Prevention
of Corruption Act, 1947.

Under section 5(4) of the Prevention of Corruption Act,
1947, a police officer below the rank of a Deput y
Superintendent of Police shall not investigate any offence
puni shabl e under sub-section (2) of section 5 wthout the
order of a Mgistrate of the First d ass. The first
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information reports in these cases were laid in April and
June, 1949, but pernmission of the Magi strat e, for
i nvestigation as against the public servants concerned, by a
police officer of a rank lower than a Deputy Superintendent
of Police, was given in March and April, 1951. The charge-
sheets in all these cases were filed by such officers in
August and Novenber, 1951, i.e. subsequent to. the date on
which permission as above was given. But admttedly the
i nvestigation was entirely or nostly conpleted in between
the dates when the first information was laid and the
perm ssion to investigate by an officer of a |lower rank was

accorded. It appears fromthe evidence taken in this behalf
that such investigation was con-
1153

ducted not by any Deputy Superintendent of Police but by
officers of |lower rank and that after the perm ssion was
accorded Ilittle or no further investigation was made. The
guestion,  therefore, ~that has been raised is, that the
proceedi ngs by way of trial initiated on such charge-sheets
are illegall and require to be quashed.

To appreciate the argunent it is necessary to notice the
rel evant sections of the Prevention of Corruption Act, 1947
(Act Il of 1947) (hereinafter referred to as the Act.
Section 3 of the Act provides that offences punishabl e under
section 161 or 165 of the Indian Penal Code shall be deened
to be cogni zabl e of fences. Section 4 enacts a special rule
of evidence against persons accused of —offences under
section 161 or 165 of the Indian Penal Code, throwing the

burden of proof on the accused. Broadly stated, this
section provides that if it is- proved against an accused
that |ie has accepted or obtained gratification other than

| egal remuneration, it shall be presuned against him that
this was so accepted or obtained as a notive or ‘reward.,
such as is nentioned in section 161 of ~ the Indian  Pena

Code. Sub-sections (1) and (2) of section 5 create a new
of fence of "crimnal msconduct in discharge of officia

duty" by a public servant punishable with inprisonnent for a
term of seven years or fine or  both. Sub-section (3)
thereof enacts a new rule of evidence as against a person
accused of the conmission of offences under section 5(1) and
(2). That rule, broadly stated,. is that when a person _so
accused, or any other person on his behalf, is in possession
of pecuniary resources or property disproportionate to the
known sources of his income and for which he cannot
satisfactorily account, the Court shall presune -him to be
guilty of crimnal msconduct unless he can displace that
presunption by evidence. The offence of crimnal m sconduct
whi ch has been created by the Act, it will be seen, is in
itself a cognizable offence, having regard to item2 of  the
last portion of Schedule 11 of the Code of Crinmina

Procedure under the bead "offences against the other [|aws".
In the normal course, therefore, an investi-
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gation into the offence of crimnal msconduct under section
5(2) of the Act and an investigation into the offence under
sections 161 and 165 of the Indian Penal Code which have
been nmde cogni zabl e by section 3 of the Act would have to
be made by an officer incharge of a police station and no
order of any Magistrate in this behalf would be required.
But the proviso to section 3 as well as sub-section (4) of
section 5 of the Act specifically provide that "a police
of ficer below the rank of a Deputy Superintendent of Police
shal |l not investigate any such of fence w thout the order of
a Magistrate of the First Class or make any arrest there for
without a warrant”. It may be nentioned that this Act was
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amended by Act LI X of 1952. The above nentioned proviso to
section 3 as well as sub-section (4) of section 5 have been
thereby omtted and substituted by section 5-A, the rel evant
portion of which may be taken to be as foll ows:

"Not wi t hst andi ng anyt hi ng contained in the Code of Crinina
Procedure, no police officer belowthe rank of a Deputy
Superintendent of Police (elsewhere than in the presidency
towns of Calcutta, Madras and Bonbay) shall investigate any
of fence puni shabl e under sections 161, 165 or 165-A of the
I ndi an Penal Code or under section 5(2) of this Act without
the order of a Magistrate of the First C ass".

This amendnent nmakes no difference. In any case the
i nvestigation in these cases having taken place prior to the
amendnment, what is relevant is section 5(4) as it stood
before the amendment. It nay also be nentioned that in 1952
there was enacted the Crinminal Law Anendnent Act, 1952 (Act
XLVI of 1952) which provided for the appoi ntment of Specia
Judges to try offences under sections 161, 165 and 165-A of
the I ndi an Penal Code and under  sub-section (2) of section 5
of the '‘Act such offences were made triable only by such
Speci al Judges. Provision was also made that all pending
cases relating to such offences shall be forwarded for tria
to the Special Judge.  That is how the present cases are al
now before the Special Judge of Del hi appointed under this
Act .
On the argunents urged before us two points arise
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for consideration. (1) Is the provision of the Prevention of
Corruption Act, 1947, enacting that the investigation into
the offences specified therein shall not be conducted by
any police officer of a rank |ower than a Deput y
Superintendent of Police without the specific order of a
Magi strate, directory or nandatory. (2) |Is the tria
following upon an investigation in contravention of this
provision illegal
To determine the first question it i's necessary to consider
carefully both the | anguage and scope of the section and the
policy wunderlying it. As has been pointed out by Lord
Canpbel | in Liverpool Borough Bank v. Turner(l), "there is
no wuniversal rule to aid in deternmning whether mandatory
enactnments shall be considered directory only or -obligatory
with an inplied nullification for disobedience. It is the
duty of the Court to try to get at the real intentionof the
Legi slature by carefully attending to the whol e scope of the
statute to be construed". (See Craies on Statute Law,  page
242, Fifth Edition). The Code of Crimnal Procedure
provides not merely for judicial enquiry into or trial of
all eged offences but also for prior investigation thereof.
Section 5 of the Code shows that all offences  "shall be
i nvestigated, inquired into, tried and otherwi se dealt/ wth
in accordance wth the Code" (except in so far- as any
speci al enactrment may provide otherwise). For the purposes
of investigation offences are divided into two categories
' cogni zabl e’ and ' non-cogni zable’. Wen information of the
conm ssion of a cognizable offence is received or such
conmi ssion is suspected, the appropriate police officer has
the authority to enter on the investigation of the same
(unless it appears to himthat there is no sufficient
ground) . But where the information relates to a non-
cogni zabl e of fence, he shall not investigate it w thout the
order of a conpetent Magistrate. Thus it may be seen that
according to the schene of the Code, investigation is a
normal prelimnary to an accused being put up for trial for
a cognizable offence (except when the Magistrate takes
cogni zance ot her-




http://JUDIS.NIC. I N SUPREME COURT OF | NDI A Page 5 of 12
(1) [1861] 30 L.J. Ch 879. 148
1156

Wi se than on a police report in which case he has the power
under section 202 of the Code to order investigation if he
t hi nks fit). Therefore, it is clear that when t he
Legislature nade the offences in the Act cogni zable, prior
i nvestigation by the appropriate police of ficer was
contenplated as the normal prelimnary to the trial in
respect of such offences under the Act. In order to
ascertain the scope of and the reason for requiring such
i nvestigation to be conducted by an officer of high rank

(except when otherwi se pernmitted by a Magistrate), it 1is
useful to consider what "investigation" under the Code
conpri ses. I nvestigation —usually starts on information

relating to the conmission of an offence given to an officer
in charge of a police station and recorded under section 154
of the Code. |If frominformation so received or otherw se,
the officer in charge of the police station has reason to
suspect the commission of an offence, he or sone other
subordinate officer deputed by him has to proceed to the
spot to investigate the facts and circunstances of the case
and if necessary to take neasures for the discovery and
arrest of the offender. Thus investigation primarily
consists in the ascertai nnent of the facts and circunstances
of the case. By definition, it includes "all the
proceedi ngs under the Code for the col l'ection of evidence
conducted by a police officer". For the above purposes, the
i nvestigating officer is given the power to require before
hinself the attendance of any person appearing to be
acquainted with the circunstances of the case. He has also
the authority to examne such person orally either by
hinself or by a duly authorised deputy. The " of ficer
exam ning any person in the course of investigation may
reduce his statenment into witing and such witing is
available, in the trial that may follow, for use in the
manner provided in this behalf in section 162. Under
section 155 the officer in charge of a police station has
the power of nmaking a search in any place for the seizure of
anything believed to be -necessary for the purpose of the
i nvestigation. The search has to be conducted by such
officer in person. A subordinate officer may be deputed by
himfor the
1157

purpose only for reasons to be recorded in witing if he is
unabl e to conduct the search in person and thereis no other
conpetent officer available. The investigating officer has
al so the power to arrest the person or persons suspected of
the conmi ssion of the offence under section 54 of the Code.
A police officer making an investigation is enjoined to
enter his proceedings in a diary from day-to-day. Wer e
such investigation cannot be conpleted within the period of
24 hours and the accused is in custody he is enjoined also
to send a copy of the entries in the diary to the Magistrate
concer ned. It is important to notice that where the
i nvestigation is conducted not by the officer in charge of
the police station but by a subordinate officer (by virtue
of one or other of the provisions enabling him to depute
such subordinate officer for any of the steps in the
i nvestigation) such subordinate officer is to report the
result of the investigation to the officer in charge of the
police station. I f, upon the conpl eti on of t he
investigation it appears to the officer in charge of the
police station that there is no sufficient evidence or
reasonabl e ground, he nay decide to release the suspected
accused, if in custody, on his executing a bond. I f,
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however, it appears to himthat there is sufficient evidence
or reasonable ground, to place the accused on trial, he is
to take the necessary steps therefore under section 170 of
the Code. In either case, on the conpletion of the in-
vestigation he has to submt a report to the Magistrate
under section 173 of the Code in the prescribed form
furni shing vari ous detail s. Thus, under the Code
i nvestigation consists generally of the following steps: (1)
Proceeding to the spot, (2) Ascertainment of the facts and
ci rcunst ances of the case, (3) D scovery and arrest of
the suspected offender, (4) Collection of evidence relating
to the comm ssion of the offence which may consist of (a)
the exam nation of various persons (including the accused)
and the reduction of their statenents into witing, if the
officer thinks fit, (b) the search of places of seizure of
thi ngs consi dered necessary for the investigation and to be
produced at the trial, and (5) Formation of the opi-
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nion as to whether on the material collected there is a case
to place the accused before a Magistrate for trial and if so
taking the necessary steps for the sanme by the filing of a
char ge- sheet under section 173. The schene of the Code al so
shows that while it is permssible for an officer in charge
of a police station to depute sone subordinate officer to
conduct sone of /these steps in the /investigation, the
responsibility for every one of these steps is that of the
person in the situation of the officer in charge of the
police station, it having been clearly provided in section
168 that when a subordinate officer makes an  investigation
he should report the result to the officer in charge of the
police station. It is also clear that the final step in the
i nvestigation, viz. the formation of the opinion as to
whet her or not there is a case to place the accused on tria

is to be that of the officer in charge of the police
station. There is no provision permtting del egati on
thereof but only a provision entitling superior officers to
supervi se or participate under section 551

It isinthe light of this schene of the Code that 'the scope
of a provision Ilike section 5(4) of the Act has 'to be
j udged. When such a statutory provision enjoins that the
investigation shall be made by a police officer of not |ess
than a certain rank, unless specifically enpowered by a
Magi strate in that behal f, notw thstanding anything to the
contrary in the Code of Crimnal Procedure, it is clearly
inmplicit therein that the investigation (in the absence of
such permnission) should be conducted by the officer of the
appropriate rank. This is not to say that every one of the
steps in the investigation has to be done by himin person
or that he cannot take the assistance of deputies to the
extent permtted by the Code to an officer in charge 'of a
police station conducting an investigation or that he is
bound to go through each of these steps in every case. \Wen
the Legislature has enacted in enphatic terms such a
provision it is clear that it had a definite policy behind
it. To appreciate that policy it is relevant to observe
that wunder the Code of Crimnal Procedure nost of the
of fences relating to public
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servants as such, are non-cogni zable. A cursory perusal of
Schedul e Il of the Code of Criminal Procedure discloses that

alnost all the offences which may be alleged to have been
conmitted by a public servant, fall within two chapters,
Chapter [IX "Ofences by, or relating to, public servants",
and Chapter XI "Ofences against public justice" and that
each one of them is non-cognizable. (Vide entries in
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Schedul e Il under sections 161 to 169, 217 to 233, 225-A as
also 128 and 129). The underlying policy in making these
of fences by public servants non-cogni zabl e appears to be
that public servants who have to discharge their functions-
often enough in difficult circumnmstancesshould not be exposed
to the harassnent of investigation against them on
infornmation |l evelled, possibly, by persons affected by their
official acts, unless a Magistrate is satisfied that an
investigation is <called for, and on such satisfaction
authorises the sanme. This is neant to ensure the diligent
di scharge of their official functions by public servants,
wi thout fear or favour. \Wen, therefore, the Legislature
thought fit to renove the protection from the public
servants, in so far as it relates to the investigation of
the offences of corruption conprised in the Act, by making
them cognizance, it may be presuned that it was considered
necessary to provide a substituted safeguard from undue
harassment, by requiring that the investigation is to be
conducted normal ly by a police officer of a designated high
rank. Having regard therefore to the perenptory | anguage of
sub-section (4) of section 5 of the Act as well as to the
policy apparently underlying it is reasonably clear that the
sai d provision must be taken to be nandatory.

It has been suggested by the | earned SolicitorGeneral in his
argunents that the consideration as to the policy would
indicate, if at all, only the necessity for the charge-
sheets in such a case having to be filed by the authorised
of ficer, after comng to his own conclusion as to whether or
not there is a case to place theaccused on trial before the
Court, on a. perusal of the material previously collected,
and that at best this mght extend also to the  requirenent
of arrest of the
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concerned public servant by an officer of the appropriate
rank. There is, however, no reason to think that the policy
conprehends within its scope only some and not all the steps
i nvol ved in the process of investigation which, according to
the scheme of the Act, have to be conducted by the
appropriate investigating officer either directly or when
perm ssi bl e through deputies, but on his responsibility. It
is to be borne in mnd that the Act creates two new rul es of
evi dence one under section 4 and the other —under section
5(3), of an exceptional nature and contrary to the accepted
canons of crimnal jurisprudence. It may be of considerable
i mportance to the accused that the evidence in this behalf
is collected under the responsibility of the authorised and
conpetent investigating officer or is at least such for
whi ch such officer is prepared to take responsibility. It
is true that the result of a trial in Court depends on the
actual evidence in the case but it cannot be posited that
the higher rank and the consequent greater responsibility
and experience of a police officer has absolutely no
relation to the nature and quality of evidence collected
during investigation and to be subsequently given in Court.
A nunber of decisions of the various H gh Courts have been
cited bef ore us beari ng on t he guesti ons under

consi derati on. We have al so perused the recent unreported
Full  Bench judgment of the Punjab H gh Court(1). These
di sclose a conflict of opinion. It is sufficient to notice

one argunent based on section 156(2) of the Code on which
reliance has been placed in sonme of these decisions in
support of the view that section 5(4) of the Act is
directory and not nandatory. Section 156 of the Code of
Criminal Procedure is in the follow ng terns:

"156(1). Any officer in charge of a police-station nay,
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wi t hout the order of a Magistrate, i nvestigate any
cogni zabl e case which a Court having jurisdiction over the
local area wthinthe linmts of such station would have
power to inquire into or try under the provisions of Chapter
XV relating to the place of inquiry or trial

(1) Crimnal Appeals Nos. 25-D and 434 of 1953 di sposed of
on 3rd My, 1954.
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(2). No proceeding of a police-officer in any such case
shal |l at any stage be called in question on the ground that
the case was one which such officer was not enpowered under
this section to investigate.

(3). Any Magistrate enpowered under section 190 nmy order
such an investigation as above-nenti oned".

The argunent advanced i's that section 5(4) and proviso to
section 3 of the Act are in substance and in effect in the
nature of an anendment of or proviso to section 156(1) of
the Code of Crimnal Procedure. In this view, it was
suggested  that section 156(2) which cures the irregularity
of an investigation by a person not enpowered is attracted
to section 5(4) and proviso to section 3 of the 1947 Act and
section 5-A of the 1952 Act.. Wth respect, the |earned
Judges appear to have overlooked the phrase "under this sec-
tion" which is to be found in sub-section (2) of section 156
of the Code of Criminal Procedure. What that sub-section
cures is investigation by an officer not ‘enpowered under
that section, i.e. with reference to sub-sections (1) and
(3) thereof. Sub-section (1) of section 156 i's a provision
enmpowering an officer in charge of a police station to
investigate a cognizable case without the order of a
Magi strate and delimting his power to the investigation of

such cases within a certain local jurisdiction. It is the
violation of this provision that is cured under sub-section
(2). Obvi ously sub-section (2) of section 156 cannot. cure

the violation of any other specific statutory provision
prohi biting investigation by an officer of a | ower rank than
a Deputy Superintendent of Police unless specifically
aut horised. But apart fromthe inplication of the |anguage
of section 156(2), it 1is not permissible to read the
enphatic negative |anguage of sub-section (4) of section 5
of the Act or of the proviso to section 3 of the Act, _as
being nerely in the nature of an amendnent of or a proviso
to sub-section (1) of section 156 of the Code of Crimna

Pr ocedure. Sone of the |earned Judges of the H gh Courts
have called in aid sub-section (2) of section 561 of the
Code of Crimnal Procedure by way of analogy. It
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is difficult to see how this anal ogy hel ps unless the said
sub-section is also to be assuned as directory and not
mandatory which certainly is not obvious on the wording
thereof W& are, therefore, clear in our opinion that section
5(4) and proviso to section 3 of the Act and the
correspondi ng section 5-A of Act LIX of 1952 are nandatory
and not directory and that the investigation conducted in
viol ation thereof bears the stanmp of illegality.

The question then requires to be considered whether and to
what extent the trial which follows such investigation is.
vitiated. Now, trial follows cognizance and cogni zance is
preceded by investigation. This is undoubtedly the basic
scheme of the Code in respect of cognizable cases. But it
does not necessarily followthat an invalid investigation
nullifies the cognizance or trial based thereon. Here we
are not concerned wth the effect of the breach of a
mandat ory provision regulating the conpetence or procedure
of the Court as regards cognizance or trial. It is only
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with reference to such a breach that the question as to
whet her it constitutes an illegality vitiating t he
proceedings or a nmere irregularity arises. A defect or
illegality in investigation, however serious, has no direct
bearing on the conpetence or the procedure relating to
cogni zance or trial. No doubt a police report which results
froman investigation is provided in section 190 of the Code
of Criminal Procedure as the material on which cognizance is
t aken. But it cannot be maintained that a valid and |ega
police report is the foundation of the jurisdiction of the
Court to take -cognizance. Section 190 of the Code of
Crimnal Procedure is one out of a group of sections under
the beading "Conditions requisite for initiation of
pr oceedi ngs. The |anguage of this section is in narked
contrast with that of the other sections of the group under
the same heading, i.e. sections 193 and 195 to 199. These
latter sections regulate the conpetence of the Court and bar
its jurisdiction in certain cases excepting in conpliance
therewi th, But section 190 does not. While no doubt, in
one sense, clauses (a), (b) and (c) of section 190(1) are
condi tions requisite for taking of cogni-
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zance, it is not possible to say that cognizance on an
invalid police report is prohibited and is therefore a
nullity. Such an invalid report may still fall either under

clause (a) or (b) of section 190(1), (whether it is the one
or the other we need not pause to consider) and in any case
cogni zance so taken is only in the nature of  error in a
proceedi ng antecedent to the trial. To such  a situation
section 537 of the Code of Crimnal Procedure which is in
the following terns is attracted:

"Subject to the provisions herein before “contained, no
finding, sentence or order passed by a Court of conpetent
jurisdiction shall be reversed or altered on appeal or
revi sion on account of any error, om-ssion or irregularity
in the conplaint, summons, warrant, charge, proclamation

order, judgment or other proceedings before or during 'tria

or in any enquiry or other proceedings under this / Code,
unl ess such error, omission or irregularity, has in fact
occasioned a failure of justice".

If, therefore, cognizance is in fact taken, on-a police
report vitiated by the breach of a mandatory provision
relating to investigation, there can be no doubt that the
result of the trial which follows it cannot be set aside
unless the illegality in the investigation can be shown to
have brought about a miscarriage of justice. That an
illegality conmtted in the course of investigation does not
af fect the competence and the jurisdiction of the Court. for
trial is well settled as appears fromthe cases in Prabhu v.
Enperor (1) and Lunbhardar Zutshi v. The King(2). These no

doubt relate to the illegality of arrest in the course of
investigation while we are concerned in the present | cases
with the illegality with reference to the nachinery for the

collection of the evidence. This distinction my have a
bearing on the question of prejudice or mscarriage  of
justice, but both the cases clearly show that invalidity of
the investigation has no relation to the conpetence of the
Court. W are, therefore, clearly, also, of the opinion
that where the cogni zance of the case has in fact been taken
and the case has proceeded to term -

(1) AI1.R 1944 P.C. 73. 149

(2) A1.R 1950 P C. 26,
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nation., the invalidity of the precedent investigation does
not vitiate the result, unless mscarriage of justice has
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been caused t hereby.

It does not follow, however, that the invalidity of the
investigation is to be conpletely ignored by the Court
during trial. Wen the breach of such a mandatory provision
is brought to the know edge of the Court at a sufficiently
early stage, the Court, while not declining cognizance, wll

have to take the necessary steps to get the illegality cured
and the defect rectified, by ordering such reinvestigation
as the circunstances of an individual case may call for.

Such a course is not altogether outside the contenplation of
the scheme of the Code as appears fromsection 202 under
which a Magistrate taking cognizance on a conplaint can
order investigation by the police. Nor can it be said that
the adoption of such a course is outside the scope of the
i nherent powers of the Special Judge, who for purposes of
procedure at the trial is virtually in the position of a
Magi strate trying a warrant case. Wen the attention of the
Court is called to such an illegality at a very early stage
it would not be fair to the accused not to obviate the
prejudi ce that nmay have been caused thereby, by appropriate
orders, at that stage but toleave him to the ultimte
remedy of waiting till the conclusion of the trial and of
di schargi ng the somewhat difficult burden under section 537
of the Code of Criminal Procedure of maeking out that such an
error has in fact occasioned a failure of justice. It is
relevant in this context to observe that even if the tria
had proceeded to conclusion and the accused had to make out
that there was in fact a failure of justice as the result of
such an error, explanation to section 537 of the Code of
Crimnal Procedure indicates that the fact of the objection
havi ng been rai sed at an early stage of the proceeding is a
pertinent factor. To ignore the breachin such a ‘situation
when Dbrought to the notice of the Court would be wvirtually
to nake a dead letter of the perenptory provision which has
been enacted on grounds of public policy for the benefit of
such an accused. It is true that the perenptory pro-
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vision itself allows an officer of .a lower rank to make the
investigation if pernmitted by the Magistrate. But this is
not any indication by the Legislature that aninvestigation
by an officer of a | ower rank w thout such perm ssion cannot
be said to cause prejudice. Wen a Mgistrate is approached
for granting such permission he is expected to satisfy
hinself that there are good and sufficient reasons for
authorising an officer of a lower rank ~to conduct the
i nvestigation. The granting of such pernmission is not to be
treated by a Magistrate as a mere matter of routine but it
is an exercise of his judicial discretion having regard to
the policy underlying it. In our opinion, therefore,” / when
such a breach is brought to the notice of the Court” at an
early stage of the trial the Court have to consider the
nature and extent of the violation and pass appropriate
orders for such reinvestigation as may be called for, wholly
or partly, and by such officer as it considers appropriate
with reference to the requirenents of section 5-A of the
Act . It isinthe light of the above considerations that
the validity or otherwi se of the objection as to the viola-
tion of section 5(4) of the Act has to be decided and the
course to be adopted in these proceedi ngs, determ ned.

The |earned Special Judge before whomthe objection as to
the violation of section 5(4) of the Act was taken took
evidence as to the actual course of the investigation in
these cases. In the cases out of which Crimnal Appeals
Nos. 96 and 97 of 1954 arise, the first information report
which in each case was filed on 29-6-1949 was in ternms on
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the basis of a complaint filed by the Director of
Admi ni stration and Co-ordination,, Directorate of Industry
and Suppl y. This discl osed i nfornmation constituting
of fences including that under section 5(2) of the Act. The
cases were hence registered under various sections including
section 5(2), of the Act. The investigation that was called
for on the basis of such a first information report was to
be by an officer contenplated -under section 5(4) of the
Act. The charge-sheets in these two cases were filed on 11-
8- 1951 by a Sub-I nspector
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of Police, R G GCulabani and it appears that he applied to
the WMagistrate for pernission to investigate into these
cases on 26-3-1951. His evidence shows that so far as the
case relating to Crimnal  Appeal No. 97 of 1954 is
concerned, he did not nake any investigation at al
excepting to put up the chargesheet. Al the prior stages
of the investigation were conducted by a nunber of other
of ficers of the rank of I|nspector of Police or Sub-Inspector
of Police “and none of them had taken the requisite
perm ssion_of the Magistrate. ~In the case out of which
Crimnal Appeal No. 96 of 1954 arises the evidence of R G
Gul abani shows that he took up the investigation after he
obtai ned perm ssion and partly investigated it thereafter
but that the nmajor part of the investigation was done by a
nunber of other officers who were all ‘below the rank of
Deputy Superintendent of Police w thout having obtained from
the Magistrate the requisite sanctiontherefor. Both these
are cases of clear violation of the mandatory provisions of
section 5(4) of the Act. In the view we have taken of the
effect of such violation it becones necessary for the
Special Judge to reconsider the course to be adopted in
these two cases.

As regards the case out of which Crimnal Appeal No. 95 of
1954 arises it is to be noticed that the first informtion
report which was filed on 30-4-1949 di scl osed offences only
against Messrs Patiala Gl MIlls, Dev Nagar, Delhi, and
others, and not as against any public servant. The ' case
that was registered was accordingly in respect of offences
puni shabl e wunder section 420 of the Indian Penal Code and
section 6 of the Essential Supplies (Tenmporary) Powers Act,
1946, and not under any offence conprised within the Pre-
Vention of Corruption Act. The investigation proceeded,
therefore, in the normal course. The evidence shows that
the investigation in this case was started on 2-5-1949 by
| nspector Harbans Singh and that on 11-7-1949 he handed over
the investigation to Inspector Balbir Singh. Since then it
was only Balbir Singh that made all the investigation and it
appears fromhis evidence that he exam ned as nany
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as 25 witnesses in the case. It appears further that in the
course of this investigation it was found that, the two
appel l ants and another public servant were liable to be

prosecuted under section 5(2) of the Act. Application was
then nmade to the Magistrate by Balbir Singh for sanction
bei ng accorded to hi munder section 5(4) of the Act and the
same was given on 20-3-1951. The charge-sheet was filed by
Bal bir Singh on 15-11-1951. He adnits that all the investi-
gation by himexcepting the filing of charge-sheet was prior
to the obtaining the sanction of the Magistrate for
i nvestigation. But since the investigation prior to the
sanction was wth reference to a case registered under
section 420 of the Indian Penal Code and section 6 of the
Essential Supplies (Tenporary) Powers Act, 1946, that was
perfectly valid. It is only when the material so collected
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di scl osed the comm ssion of an of fence under section 5(2) of
the Act by public servants, that any question of taking the
sanction of the Magistrate for the investigation arose. In
such a situation the continuance of such portion of the
i nvestigation as remined, as against the public servants
concerned by the same officer after obtaining the permssion

of the Magistrate was reasonable and |egitimate. W are,
therefore, of the opinion that there has been no such defect
in the investigation in this case as to cal | for

interference.

In the result, therefore, Crimnal Appeal No. 95 of 1954 s
di sm ssed. Crimnal Appeals Nos.96 and 97 of 1954 are
allowed with the direction that the Special Judge will take
back the two cases out of which these appeals arose on to
his file and pass appropriate orders after reconsideration
in the light of this judgnment.

Crimnal Appeal No. 106 of 1954.

This is an appeal by special |eave against a common order of
the H gh Court of Punjab relating to Cases Nos. 19 to 25 of
1953 before the Special Judge, Delhi. It raises the sane
guesti ons- which have been di sposed of by our judgnment in
Crimnal Appeals Nos. 95 to 97 of 1954. Since the appea
is, in form one
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agai nst the order of the H gh Court refusing to grant stay
of the proceedings then pending, it is sufficient to dismss
this appeal with the observation that it wll be open to the
appellants to raise , the objections before the Specia
Judge.




