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Seniority matter of government enployees in the Qujarat
Subor di nat e Secretari at Servi-ce-Quj ar at Subor di nat e
Secretariat Service-(Seniority of Assistants) Rules, 1977.

HEADNOTE
%

The appellants had joined the governnent service as
clerks-cumtypists before the bifurcation, in My, 1960, of
the State of Bonmbay into Maharashtra and Gujarat States. The
Subordi nate Secretariat Service ‘then consisted  of four
grades-(i) Cerk-cumtypist, (ii) Junior Assistant, (iii)
Seni or Assistant, and (iv) Superintendent. On the formation
of Cujarat State, Government business in the secretariat was
divided into nine separate Departments so far as the
Subordi nate service was concerned. Later, by a governnent
Resol ution, a comon cadre of Superintendents for all the
departments was created, and pronmpotion to the post of the
Superintendent was directed to be made out of a conmon |i st
of senior assistants, and by another resolution, the grades
of the senior assistants and junior assistants were nerged
into one post terned as Assistant, and a comon seniority
list of the Assistants was prepared. |n Cctober, 1974, by
anot her Resolution, a common cadre of the clerks-cumtypists
was created and pronotion to the post of Assistant was
provi ded therefrom This Cctober Resol ution of t he
government was chall enged before the H gh Court by two wit
petitions. In the neantine, the Qjarat Subor di nat e
Secretariat Service (Seniority of Assistants) Rules, 1977,
were framed, which were to cone into operation wth
retrospective effect from My, 1960. Rule 4 of the Rules
l[aid down the principle for determining seniority by
providing that seniority anobng pronptees-Assistants inter se
shall be fixed on the basis of their length of service in
the joint cadre of <clerk-cumtypist for all Departnents of
the Secretariat as a whole.

The Hi gh Court passed an order, disnmissing the two wit
petitions. The order of the Hi gh Court is appeal ed agai nst
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by Special Leave in this Court, nmainly on the ground that
the retrospective operation of the Rules regarding seniority
takes away the vested rights of the appellants of their
prospects of pronotions.

Di sm ssing the appeal, the Court,
612
N

HELD: A Conmon cadre was created for increasing
efficiency A and in the interests of discipline. After the
formati on of the comon cadre, general feeling of
di ssatisfaction ow ng to disparity of seniority was
generated. The 1977 rules were introduced to ease that
situation. The scheme of the Rule regarding seniority
protected the rank then held by every nenber of the service
notwi thstanding the alteration of seniority on the new
basis. To that extent, t he 1977 rul es wer e not
retrospective. [615B-C

There was no challenge to the creation of the common
cadre. Secondly, the rules of seniority are a matter for the
enpl oyer " to frane, and even though the prospects of
pronmoti on-were likely to “be prejudiced by the introduction
of some new set of rules to regulate seniority, if the rules
were made bona fide to nmeet the exigencies of the service,
no entertainabl e grirevance could be nade;, and the appellants
have no grievance to nmake. [615E-F

Mervyn v. Collector of Custons, Bonbay and others,
[1966] 3 S.C R 600; Roshan Lal Tandan - v. Union of India,
[1968]1 S.C. R 185 ‘and State of Jammu & Kashmir v. Trilok
Nat h Khosa & others, [1974] | S.C.R 771, relied upon.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 712 F
O 1980.

Fromthe Judgment and order dated 20.12.1978 of the
Gujarat H gh Court in Special C.A  No. 1()73 of 1975.

V.M Tarkunde, Dr. D.Y. Chandrachud, S. Bharatari and
P.H. Parekh for the Appellants.

P.S. Poti, MN. Shroff, K MM Khan and Ms. H Wih
for the Respondents.

The Judgrment of the Court was delivered by

RANGANATH M SRA, J. This appeal by special |leave is
directed against the judgnent of the Gujarat High Court in a
di spute centered round seniority of governnent enployees in
the Gujarat Sub ordinate Secretariat Service.

The short facts necessary for disposal of the two
contentions raised in this appeal are the follow ng:
613

On May 1, 1960, the State of Bonmbay was bifurcated into
two States Maharashtra and Gujarat. Prior to that date the
six appellants in this appeal had joi ned Governnent service
as Cerks-cumtypists. The Subordinate Secretariat Service
was then divided into four grades (i) Cderk-cumtypist (ii)
Juni or Assi st ant (iii) Seni or Assi st ant and (iv)
Superintendent. Pronotions were available from the |ower
tier to the upper one. Wen CGujarat becane a separate State
Governnment business in the Secretariat was divided into 9
departments separate in every respect so far as the
Subordi nate service was concerned. On Cctober 12, 1960, by a
Government Resolution the cadre of Superintendents becane a
conmon one covering all the departnents in the Secretariat.
Until then seniority was being determ ned departnment wi se
and pronotions had al so been regulated on the sanme basis in
all the four grades. Under the new arrangement pronotion to
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the post of Superintendent was handled by the Genera
Admi ni stration Departnent out of a common |[|ist of Senior
Assi stants. On Septenber 25, 1964, under another resolution
of Governnent the grades of Junior Assistants and Senior
Assistants were nerged into a single one known as Assistants
w.e.f. October 1, 1964, and a comon seniority list of
Government servants working as Assistants was prepared. A
guota system was introduced for recruitnment of Assistants.
At one state, the ratiowas 3: 1, pronmotees being the
smal l er proportion and later it was changed to 2: 1. On July
19, 1969, a seniority |list of Assistants was prepared on
guota basis and taking .into account continuous officiation
in the cadre of Assistants. The list was assailed before the
H gh Court. The court found by judgnent dated March 9, 1972
that pronptees were in~ excess of the ratio and accordingly
gave direction for a fresh list to be drawn up. On Cctober
11, 1974, Covernnment resolved ~to have a common cadre of
G erk-cumtypi st-and pronotion to the post of Assistant was
provided therefrom ~ In 1975, “the October Resolution of
CGovernment was chal |l enged before the High Court by filing
two wit petitions. In the neantine, in 1977, a set of rules
known as the GQujarat Subordi nate Secretariat Service
(Seniority of Assistants) Rules, 1977 were framed under the
proviso to Article 389 of the Constitution with
retrospective effect fromMay 1, 1960. Rule 4 of the Rules
laid down the principle for determining seniority by
providing that seniority anobng the  pronotees Assistants
inter se shall be fixed on the basis of their Ilength of
service in the joint cadre of  Cerk-cumtypist for al
departnments of the Secretariat as a whole: |In. Decenber,
1978, the two wit petitions were dismssed. The H gh Court
held that the object of the Rules of 1977 was to equalise
the chances of pronotions to the selection cadre and since
the rules took care of the pronotee officers by ensuring
non-reversion, the rules were indeed not retrospective. H
614

Several consequential dircctions were given. It /is this
j udgrment whi ch is now under appeal .

The main contention advanced. hy M. Tarkunde in the
appeal is that the rule regarding seniority is retrospective
in operation and takes away the wvested right of the
appel l ants to prospects of pronotions. I'n —support of ~his
submi ssion he has relied upon three decisions of this Court,
nanely, Mervyn v. Collector of Custons, Bonbay & Os.,
[1966] 3 SCR 680; Roshan Lal Tandan v. Union-of India, [
1968] 1 SCR 185 and State of Jamu & Kashmir v. Triloki Nath
Khosa & ORS., | 1974] 1 SCR 77 1. Each one of ‘these is a
decision of the Constitution Bench. W do not find that on
facts any of these cases has any support to offer for the
point in dispute. Mervyn's case was that of Appraisers of
the Custons Departnent and chall enge was to the validity of
the rotational systemin fixing the seniority of Principa
Apprai sers. The Court struck down the nmethod wused by
Government in fixing the seniority of Principal Appraisers
on a finding that there was denial of equality  of
opportunity. The dispute in this case is different from what

came in Mervyn case for deternmination. This will be apparent
when we presently deal with what exactly is the problemin
the matter bef ore us. Roshan Lal’'s case dealt wth

recruitment into one cadre from two sources. Even when
recruitment from the two sources nmerged into one cadre,
favourable. treatnent was given to recruits from one source
regarding further pronotion. The Court found this to be
violative of Articles 14 and 16 of the Constitution. This
again is not relevant for resolving the dispute in hand.
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Triloki Nath's case was dealing with the Engi neering Service
of Jammu & Kashmir. There was direct recruitment of decree-
hol ders in civil engineering as also- by transfer of degree
or dipl oma-hol ders who had served as Supervisors for a
period of not less than 5 years for recruitment to the cadre
of Assistant Engineers. The relevant rule provided that
recruitnment to the post of Executive Engi neers and above was
to be nmade by pronotion only and Assistant Engineers who
possessed a degree in engineering alone were eligible for
such pronoti on. Thi s rul e, t her ef or e, di squalified
di pl omahol ders for being pronoted as Executive Engi neers and
they chall enged the constitutionality of the rule by
contending that it was discrimnatory. The Court found that
even after there was one cadre, for the pronotional post
therefrom a higher qualification could be prescribed and
those out of the common cadre who satisfied that requirenent
could be made eligible for pronotion.

As we have already pointed out in the instant case the
State decided  at stages to switch over to the commpn cadre

in respect ~of all the four grades of the Subordinate
Servi ce. Before common grades
615

had been forned pronotion ~was granted departmentw se. Wen
ultimaitely a common cadre cane into existence-and all that
was done by 1974-it was realised that if seniority as given
in the respective departnments were taken ‘as final for al
purpose there would be prejudice. Undoubtedly the comon
cadre was for the purpose of increasing the efficiency by
introducing a spirit of total conpetition by enlarging the
field of choice for filling up the pronotional posts and in
the interest of discipline too. After a commpn cadre was
forned, the general feeling of dissatisfaction on account of
disparity of seniority becane apparent. The 1977 Rules were
introduced in this background to ease the situation. The
schene of this rule protected the rank then held by every
menber  of the service notw thstanding alteration of
seniority on the new basis. This, therefore, made /it clear
that accrued benefits were not to be interfered” with. To
that extent the 1977 Rul es were not retroactive. In spite of
the protection of Rule regarding the post then held, the
Rul es brought about a change in the inter se seniority by
adopting the date of initial recruitnent and the |ength of
service became the basis for refixing seniority.  Tota
l ength of service for such purpose is a well-known concept
and could not said to be arbitrary. Undoubtedly one of the
consequences of the change in the basis was likely to effect
prospects of pronotion-a matter in future. Two aspects have
to be borne in mnd while considering the challenge of the
appellants to this situation. It was a historical necessity
and the peculiar situation that arose out of Governnent’s
decision to create a comon cadre wth four grades in the
entire Secretariat. W would like to point out wth
appropriate enmphasis that there was no challenge to creation
of the common cadre and certainly Governnment was conpetent
to do so. The second aspect to be borne in mnd is that
rules of seniority are a matter for the enployer to frane
and even though prospects of promotion in future were likely
to be prejudiced by introduction of a new set of rules to
regul ate seniority, if the rules were nade bona fide and to
neet exigencies of the service, no entertainable grievance
could be made. If these are the tests to apply, we do not
think the appellants have indeed any grievance to make. In
our view, therefore, the Hi gh Court rightly dismnissed the
contention and found that appellants were not entitled to
relief




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 5

M. Tarkunde next urged about the quota. W find that
the High Court has not dealt wth the question. W do not
propose to go into that aspect.

We accordingly disniss the appeal but |eave parties to
bear their own costs throughout.

S. L. Appeal dism ssed.
616




