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ACT:

Bi har Buil ding '(Lease, Rent and Eviction) Control Act,
1947-S. 11(1)(d)-Eviction of tenant for default in paynent
of rent-1n the absence of any -agreenent to the contrary,
tenant can claimset off against advance paynent. of rent
accepted by landlord in violation of s. 3 of the Act and the
Court cannot order eviction by invoking the doctrine of in
pari delicto.

HEADNOTE:

When the appellant did not pay rent for Septenber and
Cctober, 1972, the respondent filed a petition for its
eviction from the prem ses in question under s. IH(1)(d) of
the Bihar Building (Lease, Rent and Eviction) Act, 1947
which provided that on failure to pay two nonths’ rent a
tenant was liable to be evicted fromthe preni ses taken on
| ease. The appellant’s defence was that it had paid two
nonths’ rent in advance at the inception of the tenancy with
an understanding that it could be set off against the rent
whenever necessary or required and, further, (that since
under s. 3 of the Act it was not lawful for the landlord to
have recei ved any sum exceedi ng one nonth’s rent in advance,
it could not be considered as a defaulter in paynent of rent

for purposes of s. [1I(l)(d) as, at |least one nobnth's rent
whi ch had been paid in excess of what was pernitted under s.
3 was liable to be adjusted towards the arrears. The Tria

Court dismissed the suit, and his appeal against the sane
havi ng been rejected by the Additional Subordinate Judge,
the respondent approached the H gh Court by a Second Appeal

Al though it accepted the plea that the appellant had paid
two months’ rent in advance at the inception of the tenancy,
the Hi gh Court arrived at the finding that the appellant had
failed to pay the rent for the nonths of Septenber and
Cct ober, 1972, on the ground that the appellant had not
requested the respondent to adjust it towards the rent due
for the aforesaid two nonths. Cbserving that the rule of in
pari delicto did not help the appellant in this case, the
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Hi gh Court set aside the concurrent judgments of the two
courts bel ow and directed eviction.
Al'l owi ng the appeal by special |eave,
415
N

HELD: The appell ant could not be treated as a defaulter
who had A failed to pay rent for two nonths. [418E]

(i) The H gh Court approached the entire case in a
technical fashion. The respondent was not entitled to
receive nore than one nmonth’'s rent by way of advance. Yet,
the respondent had received in advance the rent for two
nmonths. The receipt under which the said advance was
recei ved does not state that the anpunt received was |liable
to be adjusted towards the arrears of rent only on the
appel l ant infornm ng the respondent orally or in witing that
such adjustnent is to benade. In the witten statenent,
however, the appellant pleaded that the amount paid by way
of advance could be set off by way of rent whenever
necessary or -required. This 1is not a case where there was
any agreenent to the effect that such adjustment coul d be
made only on the tenant asking the landlord to make such
adjustrment. Nor is this a case where the tenant was |iable
to the landlord on any other account. The only transaction
between them was the |ease in question and the anobunt in
guestion had been paid as rent in advance. There was al so no
agreenment that the amobunt was liable to be adjusted at the
term nation of the lease. It was, therefore, open to the
respondent to appropriate the said sumtowards the arrears
even without any option being exercised as regards such
adj ustrent by the appel lant. [418A-D

(ii) The Hi gh Court was also wong in comng to the
concl usion that the appellant could not rely —on the
provisions of s. 3 of the Act on the ground that if the
parties were in pari delicto the court would not conme to the
rescue of either. [418E]

Mohd. Salinmuddin v. Msri Lal” & Anr., [1986] 1 S.C. R
622, relied on.

@ul ab Chand Prasad v. Budwanti & Anr., A |l.R 1985 Pat.
327, referred to.

Budhwanti & Anr. v. Qulab Chand Prasad., [1987] 1 Scal e
501, distingui shed.

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 2607 of
1987.

From t he Judgnent and order dated 6.1.1986 of the Patna
Hi gh Court in Appeal Decree No. 75 of 1978.
416

Avadh Behari and Y.K. Jain for the Appellant.

Shanker Ghosh and M P. Jha for the Respondent.

The Judgrment of the Court was delivered by

VENKATARAM AH, J. The appellant is a firmcarrying on
busi ness at Jharia. It took on | ease a roombearing No. 1 in
a building belonging to the respondent on a nonthly rent of
Rs.70 on 7.11.1960 and paid in advance two nonths' rent,
i.e., Rs.140. The appellant paid rents regularly but did not
pay the rent for the nonths of Septenber and Cctober, 1972.
Taki ng advantage of the non-paynment of the rent in respect
of the said two nonths the respondent filed a petition for
evi ction agai nst the appellant contending that the appell ant
had becone Iliable to be evicted from the premises in
guestion under clause (d) of sub-section (1) of section 11
of the Bihar Building (Lease, Rent and Eviction) Contro
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Act, 1947 (hereinafter referred to as ’'the Act’) which
provided that on failure to pay tw nonths' rent a tenant
was liable to be evicted fromthe prem ses taken on | ease.
The appellant pleaded inter aliain his witten statenent
that at the time of the inception of the tenancy it had paid
the respondent a sum of Rs.140 as advance rent wth an
understanding that the amount of advance could be set off
agai nst the rent whenever necessary or required and that
since under section 3 of the Act it was not lawful for a
landl ord to claimor receive, in consideration of the grant,
renewal or continuance of a tenancy of any building, the
payment of any premium . salam, fine or any other |ike sum
in addition to the rent or paynent of any sum exceedi ng one
nonth’s rent of such building as rent, in advance, the
appel lant could not be considered as a defaulter in payment
of rent for purposes of clause (d) of section 11(1) of the
Act as atleast one nonth’s rent which had been paid in
excess of = what was permtted under section 3 of the Act was
liable to be adjusted towards the arrears. The appellant,
therefore, contended that in-any view of the natter it could
not be treated as a defaulter |liable to be ejected fromthe
prem ses. Agreeing with the pleas of the appellant the tria
court dismssed the -suit ~and the appeal filed by the
respondent before the {[; Additional " Subordinate Judge,
Dhanbad agai nst the judgnment of the trial court was also
di sm ssed. The respondent filed a second appeal before the
H gh Court against the judgnent - of the Additiona
Subor di nate Judge. . The High Court found that the appellant
had failed to pay ‘the rent for the nonths of Septenber and
Cct ober, 1972 although it accepted the plea of the appell ant
that he had paid the sumof Rs. 140 as rent in advance on the
ground that the appellant had not requested
417
the respondent to adjust the rent” which he had paid in
advance A towards the rent due for the nonths of Septenber
and Cctober, 1972. The relevant part of the judgnent of the
H gh Court reads thus:
"6. In paragraph 9 of the witten statement, the
respondent stated that Rs.140 was advanced to the
appel lant, with an understanding that it could be set
of f against the rent whenever necessary or required. It
will, therefore, appear that the respondent  was
entitled to claimadjustnent if it was necessary or
required. The respondent neither orally nor in witing
infornmed that it was exercising its ~option under the
agreement for adjusting the amount paid in- advance
towards the rent of Septenber and Cctober, 197,.
Accordingly to the respondent’s own  show ng, it
remtted the rent for these two nonths also al ongwith
rent of Novenber and Decenber, 1972 in January, 1973.
If it had exercised its option wunder the agreenent,
there was no necessity for it to renmt the rent for the
nont hs of Septenber and October because that anmount was
not due as it had been paid by adjustment. M. Sinha
submitted that the pleading should not be construed in
a pedantic nanner. There is no question of construing
the pleadings in this case in a pedantic nanner because
according to its own case, the respondent was entitled
to adjust the anpbunt if necessary or required and for
that it was necessary for it to intimte the appellant
that it was exercising his option. Further, in the
witten statenent no where it is asserted that it may
be allowed to adjust the anmbunt against the rent of
Sept enber and Cctober, 1972. Since the option was not
exerci sed at any stage, the respondent cannot get the
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benefit of the amount paid by it in advance to the
appellant. M. Merathia tried to nmake out that section
3 of the Act prohibits the landlord to accept the rent
for nore than one nonth and as the advance was for two
nmont hs, no benefit can be given to the respondent as
the contract was against the statute. It is true that

if the parties are in pari delicto court will not cone
in rescue of either. However. that does not help the
appel I ant . "

Accordingly the H gh Court set aside the concurrent
judgrments of the two courts below and directed the eviction

This appeal by special Ileave is filed by the appellant
agai nst the judgnent of the Hi gh Court. H
418

It is unfortunatethat the H gh Court has approached
the entire case in a technical fashion. It is not disputed
that the respondent was  not entitled to receive nore than
one nonth's rent by way of advance. Yet, the respondent had
received i'n advance the rent for. two nonths. The receinpt
under whi'ch~ the said advance was received does not state
that the —anpunt received “was liable to be adjusted towards
the arrears of rent only on the appellant infornmng the
respondent orally or-in witing that such adjustment is to
be made. In the witten statement, however, the appell ant
pl eaded that the anount paid by way of advance could be set
off by way of rent whenever necessary or required. This is
not a case where there was any agreenment to-the effect that
such adjustnent could be made only on the tenant asking the
landlord to make such adjustnent. Nor is this a case where
the tenant was |liable to the I'andlord on any other account.
The only transaction between themwas the | ease in question
and the anount in question had been paid as rent in advance.
There was al so no agreenent that the anount was |iable to be
adjusted at the termination of the lease. It was, therefore,
open to the respondent to appropriate the said sumtowards
the arrears even without any option being exercised as
regards such adjustnent by the appellant. The Hi gh Court
erred in observing that the appellant had not asserted in
its witten. statenment that it nmay be allowed to adjust the
advance anount towards the rent due for the nonths of
Sept enber and Cctober, 1972. In substance the plea set out
in para 9 of the witten statenent, amounts to such an
assertion. In any case the appellant could not be treated as
a defaulter who had failed to pay rent for two nonths. The
H gh Court was also wong in comng to the conclusion that
the appellant could not rely on the provisions of section 3
of the Act on the ground that if the parties were in pari
delicto the court would not cone to the rescue of either

In Mohd. Salinmuddin v. Msri Lal and another, [19861 1
S.CR 622 this Court has held that where in a suit by
landlord for eviction of tenant it was found “that the
tenant, in order to secure the tenancy advanced 'certain
amount to the landlord (although in violation of prohibition
to do so as enbodied in section 3 of the Act) under _an
agreenment containing a stipulation that the |oan anpbunt was
to be adjusted against the rent which accrued, and the
amount so advanced was sufficient to cover the landlord’ s
claimof arrears of rent for the relevant period, it could
not be said that the tenant was not entitled to claim
adjustrent of the loan ampunt so advanced agai nst the rent
whi ch accrued subsequently, sinply because the | oan advanced
was in violation of the prohibition contained in the Act.
Accordingly, this Court held that as the tenant was not in
arrears of rent after the
419
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adjustrment of |oan anmbunt towards the rent, he was not
liable to be evicted fromthe premses in question. This
Court further observed that the doctrine of in pari delicto
was not attracted to such a situation. The principle
enunciated in the above case is equally applicable to the
case before us.

The | earned counsel for the respondent, however, relied
upon a Full Bench decision of the Hgh Court of Patna in
Gal ab Chand Prasad v. Budhwanti and another, A l.R 1985
Pat. 327 in which it had been held that any excess rent paid
by a tenant to his landlord in pursuance of a nutually
agreed enhancenment of rent which was illegal did not get
automatically adjusted against all the subsequent defaults
in the paynent of the nmonthly rent under the Act. The decree
for eviction passed by the Hi gh Court of Patna in the above
case has no doubt been affirned by this Court in Budhwanti &
Anr. v. @lab Chand Prasad., [1987] 1 SCALE 501. But, this
Court affirmed the judgnment of the H gh Court not on the
ground that the tenant in that <case was a defaulter in
paynment  of rent but on the ground that the landlord required
the premses for his bona fide use and occupation. This
Court in its judgnment observed that "in the view we propose
totake ....... ... L. we do not think it necessary to
go into the question whether the appellants had committed
default in paynent of ~ rent and secondly even if they had
conmitted default, they are entitled to adjust the excess
rent paid by themover a span of 30 years without reference
to the rule of 'in pari delicto. The reason for our
refraining to go into these questions is because we find the
decree for eviction passed against the appellants can be
sustai ned on the second ground, viz., bona fide requirenent
of the shop for the business requirenments of the nenbers of
the joint famly." It is not now necessary for ‘us to
consi der the correctness of the observation made by the Ful
Bench of Patna Hi gh Court on the question of default and the
right of the tenant to claim adjustnment because what was
claimed by way of adjustnent in the said case was a certain
excess anmount paid over a long period of 30 ‘years as
enhanced rent under a nmutual agreenent though such paynent
was contrary to law. But in the case before us the amunt of
Rs. 140 had not been paid as enhanced rent under any such
agreenment. It was, in fact, an amount whi ch had been paid in
advance which was liable to be adjusted whenever it was
necessary or required.

On the facts and in the circunmstances of the case we
are satisfied that the appellant was not in arrears of two
nonths’ rent. W are of opinion that the Hi gh Court was in
error in holding that the appellant was a defaulter who was
liable to be evicted under clause (d) of sub-

420
section (1) of section 11 of the Act. The judgment of the
H gh Court is,therefore, liable to be set aside ‘and we

accordingly set it aside. The judgnent of the trial court
whi ch has been affirned by the first appellate court is
restored. The appeal is accordingly allowed with costs.

H L. C Appeal all owed.
421




