http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 12

PETI TI ONER
P.K. DIXIT AND ORS

Vs.

RESPONDENT:
STATF OF U. P. & CRS

DATE OF JUDGVENTO8/ 10/ 1987

BENCH:
azA, G L. (J)
BENCH

azA, G L. (J)
PATHAK, R S. (CJ)

Cl TATI ON
1988 AIR 260 1988 SCR (1) 398
1987 SCC (4) 621 JT 1987 (4) 55

1987 SCALE  (2) 706

ACT:

Uttar Pradesh Hi gher Judicial Service Rules, 1975:
Rules 3, 8, 22, 23 and 26 Additional District and Sessions
Judge- Seni ority-Determ nation of - Noti fi cati on abol i shi ng
post of Civil and Sessions Judge-Effect of-Filling up of
post from officers of Nyayika Sewa-Appointnent to the
service on occurrence of substantive vacancies-COiciating
peri od- Whet her to be considered as period  of " probation-
Confirmation-To be fromthe earliest date vacancy avail abl e
and not from a date fixed arbitrarily-Seniority to be
counted on the basis of date of confirnation-Pronotions made
after coming into force of rules-Principles of seniority
applicable to. to

HEADNOTE

In May, 1974 the Higher Judicial Service for the State
of UP was constituted, and the post of Civil and Sessions
Judge was abolished. The U. P. State Hi gher Judicial Service
Rul es, 1975 cane into force with effect from May 10, 1975.

The petitioners-State Judicial Service Oficers-who
were pronoted on various dates to the - Higher Judicia
Service and posted as Additional District Judges/Civil and
Sessi ons Judges before 1974, filed wit petitions in this
Court <challenging their inter se seniority, vis-a-vis,
direct recruits contending that, on their confirmation, they
were given seniority from a date chosen by the H gh Court
arbitrarily, instead of from the date of their continuous
officiation, which had resulted in their being placed nuch
bel ow the of ficers appointed much | ater by di rect
recruitnent, that there was no provision for direct
recruitnment to the Hi gher Judicial Service before the 1975
rul es were brought into force and all the existing vacancies
on that date were to be filled by only promotion, and
therefore, the High Court, while confirmng and giving the
dates for the purpose of seniority, ought to have prepared a
list of a vacancies existing on the date the rules canme into
force and confirmed all those who were officiating as
Additional and District Judges or Civil and Sessions Judges
on that day in all those vacancies. They al so contended that
while conputing the seniority only three years were counted
whereas they should have been given advantage of conti nuous
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officiation as they were officiating in the posts before the
1975 rul es came into existence.
399

The aforesaid petitions were contested by the High
Court contending that as it becane necessary to fill in the
tenmporary posts the formality of examning record and
consideration by a Conmmttee or the Full Court was not done,
and all the petitioners were appointed only on the basis of
seniority and not in accordance wth the rules and,
therefore, they could not be treated as appointed on
probation from the date of their officiation and that even
if an officer had been continuously working for nore than
three years, still for ‘the purpose of conputing seniority
only three years will be counted as per proviso to Rule 26.

Allowing the wit petitions partly,

N

HELD: 1.1 The period of officiation has to be
consi dered as period-of probation and the confirmation has
to be from the date on which earliest a vacancy was
avai | abl e and the seniority has to be counted on that basis.
[ 406A]

1.2 Before the U P.- H gher Judicial Service Rules, 1975
were brought into force, there was no rule requiring direct
recruitnment and hence all the posts available were to be
filled by pronotion. In view of this, and in view of proviso
to Rule 8, all the posts (pernmanent) available in the Higher
Judicial Service plus thirty one tenporary posts existing on
that date, which may becone permanent |ater, should be
filled by promotion from amongst the nmenbers of the Nyayi ka
Sewa. Some of the posts may be occupied by pronptees
officers who were given pronotions on ad hoc basis and
worki ng on these posts or that the posts may be Lying
vacant. Whatever may be the situation the matter will have
to be gone into afresh by the H gh Court and all the posts
in the Hi gher Judicial Service available as on May 10, 1974
plus thirty one posts have to be filled fromthe officers of
the Nyayi ka Sewa. [403C, 406E-(QF

1.3 In view of Para 3 of the Rules and the Notification
abol i shing the posts of Cvil and Sessions Judges, all those
officers who were officiating as Gvil and Sessions Judges
on 8th My, 1974 automatically becanme Additional District
and Sessions Judges. \What has been contemplated in Rule 20
could not be applied retrospectively for pronotions before
1975. What was left was only a consideration of their cases
of confirmation. 1In doing so, the only thing that could be
kept in viewis the date on which a vacancy (pernmanent) was
available for their confirmation and the seniority of those

officers will have to be reckoned in accordance wth the
date of confirmation which wll be not the actual date of
confirmation but a date when a post was available, and in so
doing, it wll not also be reasonable to fix any date, as
has been done by

400

the High Court arbitrarily on the assunption that
actually when they were pronoted they were not pronoted
after following the procedure. The only thing that can be
considered will be that if at the tine of confirmation an
officer was not found fit naturally he must have been
reverted, and the question of ms seniority in the Hi gher
Judicial Service, therefore, will not arise. [407G H, 408B-

E]

So far as the posts available on 10th My, 1974 is
concerned, the H gh Court will have to look into the matter
afresh and decide the seniority. But after the rules cane
into force, the Rules wll have to be given effect to.
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[ 408H, 409A]

2.1 In Rule 22 the phrase used is "to nmake appoi nt nent
to the service on the occurrence of substantive vacancies".
The substantive vacancy has not been defined in the Rules.
But the scheme of the rules clearly indicates that there are
per manent posts and tenporary posts also which are created
to neet contingency and it nmmy in due course be nmde
per manent. Therefore, when appointnent under Rule 22 is
contenplated in the service of substantive vacancies, it may
be both tenporary or pernmanent. But the vacancy must be in
the cadre. A person could only be confirmed when the
per manent post is available for him It is clear fromcl
(3) of Rule 22 that appointnment to tenporary vacanci es shal
be made fromthe Nyayi ka Sewa and as and when a substantive
vacancies arises the procedure for selection should be
foll owed and the officers who were appointed to fill in the
tenmporary post should be considered first and appoi nted on
probationif found fit. [410DF, 410H 411A]

2.2 Nornally the period of " probation shall be two
years. |l n conputing this period of probation, an officer who
has been continuously officiating ‘inmmediately prior to his
appoi nt nent on probation will also be taken into account and
the period of probation in any event shall not exceed three
years. Proviso 2 to Rule 26 provides that in the case of
pronot ee of ficers a maxi mum period of continuous officiation
in the service shall’ not, for the purpose of determning
seniority, exceed three years i medi ately preceding the date
of confirmation. This is consistent-with the Rule 23 which
provides that total period of probation shall not ordinarily
exceed three years. [412A-B, G D

These principles of seniority wll apply only to the
pronoti ons made after the rules canme into force. The schene
of the rules is that if a person is appointed to officiate
in the Hi gher Judicial Service his case for confirmation

will normally be considered within three years and either he
will be confirmed or reverted and the H gh Court is expected
401

to exanine the case of the pronptee officer wthin
three years and decide whether the officer deserves to be
confirmed or reverted. [412E-F]

By laying down that the period of probation shall not
ordinarily exceed three years and that only three years of

continuous officiation wll be counted for purposes of
seniority in the case of pronotee officers, the rules
contenplate that there will not be an occassion when'there

may be a person officiating for nore than three years and
his case has not yet been considered for  confirmation
[412G H]|

Odinarily, if the Rules were brought into force the
appointnents to the H gher Judicial Service, either on the
basis of direct recruitnent or on the basis of pronotion
must have been in accordance with the Rules and it is
expected that the probation, confirmation and the seniority
must have been |ooked into by the Hgh Court strictly in
accordance with the Rules. [413A-B]

3. About the appointnents on the posts avail abl e before

these Rul es were brought into force and to fill in tenporary
posts, the matter will have to be exanmined afresh by the
Hi gh Court and the posts available on 10th My, 1974 plus
thirty one posts wll have to be filled in only by

pronot ees. Thereafter the High Court should examine the
cases of pronotion and direct recruitnent, after coming into
force of these Rules, and the vacancies available. After
considering the cases in accordance with these Rules, the
Hi gh Court will prepare afresh the seniority list which may
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be notified so that if any objections are raised they may be
pl aced for determination in accordance with the Rules.
[ 413D F]

OP. Singla & Anr. etc. v. Union of India & Os.,
[1985] 1 SCR 35 |, referred to.

JUDGVENT:

ORI G NAL JURI SDICTION: Wit Petition (GCivil) Nos.11788-
11796 of 1984.

(Under Article 32 of the Constitution of India).

G L. Sanghi, P.P. Rao, Raja Ram Aggarwal, Ayyam Perunal
and R Venkatramani for the Petitioners.

S.N. Kacker,. B.D. Aggarwal, MK Ramanurthi, P. Gaur
Jitendra Sharma for the Respondents.
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Anil Deo Singh, and Ms. 'S. D kshit for the State of
U P. and Jitendra Sharma for the others.

U R Lalit, ~Suresh Seth, R D Upadhyaya and Madan
Sharma for theIntervenor

The Judgnent of the Court was delivered by

QzA, J. These writ petitions filed by the petitioners
challenge the inter se seniority of the officers in the
hi gher judicial service coning fromtwo sources; i) pronoted
fromthe judicial service and ii) others who are directly
recruited fromthe Bar.

The petitioners are officers of the State Judicia
Service who have been pronoted on various dates to the
hi gher judicial service and posted as Additional District
Judges or sonme of themwere posted as Civil and Sessions
Judges before 1974 as in 1974 the post of Cvil and Sessions
Judge has been abolished and the higher judicial service for
the State of Uttar Pradesh was constituted.

According to the petitioners they were prompted to
officiate as Additional District and Sessions Judges on
various dates and they continue to officiate as such, they
were confirned and on their confirmation they have been
given the seniority not fromthe date of their continuous
officiation but fromsome other date chosen by the High
Court arbitrarily. And because of which, they have been put
in the seniority list nmuch bel ow those officers appointed by
direct recruitment and who were appointed nuch after the
petitioners. According to the petitioners, they were
pronot ed on various dates shown agai nst their names and they
have al so shown the dates on which they were confirnmed:

S. Pet. nane Dat e of Date of pro- Date of Date of
No. j oi ni ng notion & confir- vacancy
PCS (J) conti nous mation in which
Nyayi ka of ficiation confirmed.
Sewa in HIS on
Addl .
distt. &
Sessi ons
Judge
1. P.K Dixit 1.3.61 9.9.73 24.1.81 1.10.78
2. AN CGupta 1.3.61 22.9.73 24.1.81 1.10.78
403
3. B.K. Srivastava 1.3.61 29.3.74 24.1.81 30.4.79
4. 1.S. Mathur 1.4.62 24.5:74 24.1.81 31.7.79
5. Taj Shanker 1.4.62 16.8.76 24.1.81 1.1.80
6. R N Sarkar 17.4.61 16.8.76 29.10.83 1.1.80
7. S.P. Agarawal 2.3.63 3.1.77 29.10.83 1.1.80
8. AK Srivastava 1.3.63 3.1.77 29.10.83 1.1.80
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Inthis list they have also shown the date of the
vacancy on which they were proposed to be confirned.

It is also contended on behalf of the petitioners that
in 1975 the present rules for recruitnment of the judicia
officers in the higher judicial service canme into force.
Before these rules were brought into force, the earlier
rules were declared to be bad and in substances therefore,
before these rules were brought into force, there was no
provision for direct recruitment to the higher judicia
service. It is contended that all the vacancies existing on
the date on which these rules (1975 Rules) cane into force
have to be filled in by pronotion. And while confirm ng and
giving the dates for the purposes of seniority, the Hi gh
Court ought to have prepared a |ist of vacancies existing on
the date on which these rules (1975 Rules) cane into force
and confirm all those who were officiating as Additiona
Di strict and Sessions Judges or-Cvil and Sessions Judges on
this date in all those vacancies. And if this was done,
these petitioners who were appointed before 1975 coul d have
been confirmed on those vacancies and in that event they
coul d not - _have been confirned in the vacancies occurring in
1978, 1979 & 1980.

It is not disputed that out of these petitioners first
four were pronoted i'n 1973 and 1974 and on the date on which
these rules canme into force, they were already functioning
as CGvil and Sessions Judges as the  designation of
Additional District Judges was not there.

In the witten affidavit filed by the Hi gh Court, it is
not disputed that before these rules were brought into

force, all the posts which were available on the date on
which these rules cane into force have to be filled in by
promotion as till that date there was no rule ‘requiring

direct recruitnment. But unfortunately, the High GCourt in
their return have not nentioned the exact nunber of
vacancies existing on that date al so the nunber of officers
who were officiating on that date as Civil and Sessions
Judges or Additional District and Sessions Judges

404

who were entitled to be included in that cadre of higher
judicial service under these rules.

The Hi gh Court, it was contended has prepared a
seniority list which has been notified and objections have
been invited. It was therefore directed that Iist must be
produced in this Court and consequently, the |lists have been
produced. The seniority list or the |I|ist-which have been

produced along with the affidavit filed by M. Chaterjee
claimng to be in charge of the litigations of the Hi gh
Court, unfortunately do not <clearly give the picture. The
list must showthe initial date on which officers 'were
pronoted and were posted in the post of Civil and Sessions
Judge or Additional District and Sessions Judge:-It also
does not <clearly show the date on which the order of
confirmation was issued. And it should have been made cl ear
that before this date of confirmation, on what date a post
was available for confirmation of the person concerned so
that he should get the seniority if not fromthe date on
which he was pronoted for the first tine fromthe date on
which the post was available for him It was expected that
these facts clearly should have been stated in the return
filed on behal f of the Hi gh Court.

It is not disputed that on the date on which these
rules (1975 Rules) were brought into force, all the posts
available were to Go to the pronoted officers and the only
thing that the High Court is expected to do is to find out
how many posts were available on that date and how many
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persons were officiating in the higher judicial service or
equi val ent posts on that date and their seniority ought to
be fixed on the basis of their pronotion to the posts except
where an officer was not found fit or where officer
concerned was reverted back to the judicial posts. The
docunents do not disclose that any one of these judicia
of ficers who were pronotees have been reverted. The
docunents also do not disclose that at any tinme the Hi gh
Court considered the question of their confirmation and any
one of themwas not found fit for confirmation, or that it
was deci ded to postpone the date of confirnmation because the
work of the officer was not upto the nmark. The record
produced by the High Court only shows the date from which
these petitioners were pronoted and started officiating as
Additional District Judges and the date on which they were
ultimately confirmed.” During this period their case was
considered at any - time does not appear from the record
produced in this case nor was the contention of the |earned
counsel appearing for the High Court. It, therefore, is not
di sputed that these petitioners who were pronpoted before
these rules (1975 Rules) were brought into force were never
found unfit for con

405

firmation and in this view of the matter, therefore, it is
clear that all posts ~available on the date on which these
new rul es were brought into force will ‘have to be filled in
by these promoted officers who were working in the
officiating capacity in the post of higher judicial service
on the date on which these rul eswere brought into force. So
far as the situation before these rules were brought into
force is concerned even during the course of -argument not
much controversy appears to exist as it is 'clear that the
guestion of direct recruitnment and the quota of the direct
recruits vis-a-vis pronotees was not in _existence.

It was contended on behalf of the High Court that when
these judicial officers were pronoted as it becanme necessary
to fill in the tenporary posts (the formality of exam ning
their record and consideration by a comittee or the ful
court was not done but were only pronoted on the basis of
seniority and therefore from the date from which these
officers started officiating as Additional District and
Sessi ons Judges, they could not be treated as appointed on
probation. But it is not the case of the H gh Court that
after such adhoc pronotion whenever the Hi gh Court (ful
court or a comrittee) examned their cases any one of them
who may have been found not fit for pronotion normally would
be reverted back to his original post and if at any time
these officers were not reverted then inaginary date for
probation could not be given on arbitrary basis as
throughout their officiation as Additional District and
Sessions Judges they have been found fit and they were
continuing on these posts. It is also not stated when after
an officer was promoted to fill in the tenporary post, his
case was considered for pronotion to a substantive post. At
best while confirmng and giving seniority the only thing
that could be considered was the availability of a pernmanent
post and fromthe date a permanent post was avail abl e these
of ficers had to be confirned giving themseniority fromthat
dat e.

It appears that the stand of the H gh Court is that as
and when a tenporary vacancy was available an officer who
was the seniarnmost was pronoted as Civil and Sessions Judge
or Additional District and Sessions Judge but it is not the
case of the Hgh Court that afterwards the case of such
promoted officers was considered by a comittee or by the
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full court after exam ning the records and this was done at
any time before their cases came up for consideration for
confirmation. It only appears that their cases were
considered for confirmation and at that time sonme date has
been given fromwhich they were treated to be on probation
and on that basis the seniority has been counted but as
stated earlier in absence of any one of these officers not
havi ng been

406

found fit for promotion this stand taken by the H gh Court
can not be A justified. The period of officiation has to be
consi dered as period of probation and the confirmation has
to be from the date on which earliest a vacancy was
avai |l abl e and the seniority has to be counted on that basis.
Unfortunately neither the affidavit filed on behalf on the
Hi gh Court nor the list clearly shows the position of these
judicial officers who were promted |long before these new
rules were brought into force in 1975 and what has been
stated above will have to be done afresh so far as the
of ficers who were pronoted before the new rul es were brought
into force in 1975.

This al so appears to be the intention of the rul es when
they were framed in 1975 as is clear fromthe proviso to
Rule 8. It reads:

"Provided further that the permanent vacancies
existing on May 10, 1974 plus 31 tenporary posts
existing on that date, if -and -when they are
converted into permanent posts, shall be filled by
promoti on from anongst the nenbers of the Nyayi ka
Sewa; and only the remaining vacancies shall be
shared between the three sources -under these
rul es:
It therefore is clear that even these rules provided that
all the posts (permanent) available inthe Hi gher Judicia
Service existing on May 10, 1974 plus 31 temporary posts
exi sting on that date which may becone permanent | ater shal
be filled by pronmotion fromanbngst the nenbers’ of the

Nyayi ka Sewa. It is therefore clear that all the posts in
the H gher Judicial Service, Lying vacant on May 10, 1974
plus thirty one will have to be filled in fromthe officers

of the Nyayika Sewa. May be that sone of these posts nmay be
occupi ed by pronotee officers who were given pronotions on
ad hoc basis and working on those posts or that the posts
may be Lying vacant. Watever nmay be the situation onthe
basis of what has been di scussed above and al so-as has been
clearly provided in these rules the matter will have to be
gone into by the H gh Court afresh and fill in all the posts
in the Higher Judicial Service available on May 10, 1974
plus 31 posts fromthe officers of the Nyayi ka Sewa.

It appears that the date 10th MAY has been nentioned in
this proviso to Rule 8 because by Notification of My 1974
t he Hi gher Judicial Service was constituted and the posts of
Cvil and Sessions Judges were abolished. Paragraph 3 of
these Rules notified on 8th May 1975 about the abolition of
Cvil and Sessions Judges is also significant. Para 3 reads
t hus:

407
"Creation of posts and confirmation: (1) Upon the
abolition of the cadre of GCivil and Sessions
Judges, per manent and tenmporary post s of

Additional District and Sessions Judges equal in
nunber of the permanent and tenporary posts,
respectively, of Cvil and Sessi ons Judges
exi sting i mredi ately before the dat e of
commencenent of these rules, shall stand created
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with effect fromthe said date, and the officers
hol ding the posts of Civil and Sessions Judges
i medi ately before the said date shall becone
Additional District and Sessions Judges and be
desi gnated accordingly. "
This clearly indicates that those holding the posts either
temporarily or pernmanently as Civil and Sessions Judges
i mediately before this date i.e. 8th May 1974 shall becone
Additional District and Sessions Judges and were designhated
accordingly. It is therefore clear that the officer who was
officiating as Civil and Sessions Judge on 8th My 1974
automatically becanme Additional District and Sessions Judge
and therefore it could not be contended that proper
procedure for pronotion was not followed but as and when
occasi on arose an officer in the Judicial Service was posted
as Civil and Sessions Judge to performthe functions of that
office on the basis of seniority. It was al so contended that
when initially an officer in the Judicial Service (Nyayika
Sewa) was posted to performthe functions of Civil and
Sessi ons Judge, his pronotion was not done in accordance
with the Rules and what was suggested was that no Conmittee
considered their record but on the basis of seniority it was
decided to pronote them This argunent appears to have been
based on the Rules  of 1975 where for promotion of the
menbers of the Nyayika Sewa it has been provided that
Selection Conmittee Mwill examne the record of the eligible
Judi cial officers and then shall prepare a list of those who
have been selected for pronotion and as and when a vacancy
occurs an officer \from this list wll be pronoted.
Admittedly this what has been contenplated in Rule 20 could
not be applied retrospectively for pronptions  before 1975
when the Rules were brought into force andit is also not
suggested or brought on record that there was any such
systemor practice in the H gh Court. In fact, nothing has
been brought on record to indicate as to how an officer was
appointed to the post of Civil and Sessions Judge fromthe
Nyayi ka Sewa. In this view of the matter also and in view of
the Notification abolishing the posts of G vil and Sessions
Judges dated 8th May 1974 it is apparent that there is no
scope for going back and those who were working as Civil and
Sessi ons Judges either against tenporary or - pernmanent
vacanci es either appointed tenporarily or
408
permanently became Additional District and Sessions Judges
tenmporary or pernmanent as the case nmmy be and therefore
there is no scope for exam ning their cases now to-find out
as to whether they were prompted in accordance with the
procedure prescribed in Rule 20 which was the rule enacted
in 1975. It has therefore to be accepted that all those who
were working as Cvil and Sessions Judges on 8th My 1974
automatically became Additional District and Sessions Judges
and what was left was only a consideration of their cases of
confirmation and in so doing in view of the conclusions
arrived at by us and also as has been provided in the
proviso to Rule 8 quoted above all the posts available on
10th May 1974 plus 31 posts (tenporary) on that date wll
have to be filled in from the cadre of Nyayika Sewa by
promotion. In this view of the natter therefore while
confirmng these Judicial officers who were working as G vi
and Sessions Judges and who became Additional District and
Sessions Judges on abolition of the cadre of Civil and
Sessions Judges automatically the only thing that could be
kept in viewis the date on which a vacancy (pernmanent) was
available for their confirmation and the seniority of these
officers will have to be reckoned in accordance wth the
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date of confirmation which wll be not the actual date of
confirmation but a date when a post was available and in so
doing it wll not also be reasonable to fix any date as has
been done by the H gh Court arbitrarily on the basis of the
assunption that initially when they were pronoted they were
not pronoted after following the precedure. The only thing
that can be considered wll be that if at the time of
confirmation an officer was not found fit naturally he nust
have been reverted, and the question of his seniority in the
H gher Judicial Service therefore wll not arise. Mich
reliance was placed on the decision of this Court in o. P

Singla & Anr. etc. v. Union of India & ors. [1985] 1 SCR
351. So far as the officers pronoted before the Rules were
brought into force, this decision also does not carry the
matter further and as regards the interpretation of rules,

al t hough an attenpt was made to contend that the Del hi Rul es
and the U P. Rulesare simlar but it could not be said that
they are identical and therefore also this decision is not
of much help to the case of the petitioners.

It could not be disputed that after these Rul es which
are Uttar  Pradesh Hi gher ~Judicial Service Rules, 1975 cane
into force a ratio has been fixed for the direct recruits
and pronotees. The petitioners also did not challenge the
ratio nor did they challenge the rul es except on the ground
that while conmputing seniority they should be given the
advantage of the continuous officiation. As discussed above
so far as the posts available on a particular date i.e. 10th
May 1974 is concerned
409
the High Court will have to look into the matter afresh and
decide the seniority in the light of what we have di scussed
but after the rules canme into force it could not be disputed

that the rules will have to be given effect to. These rules
have provided the node of pronotion & selection and have
al so provided the manner in which the seniority wll be
conput ed

It was contended that the phrase "appointment to the
service" which has been wused in Rule 22 should not be
restricted to the substantive vacancies i.e. permnent
vacancies only. As it was contended that the term the
service" in Rule 3 has been defined to nmean Uttar Pradesh
Hi gher Judicial Service and it does not nean only permanent
posts. Rule 22 provides for the manner of appointnments from
the direct recruits as well as fromthe pronotees which
reads as under:

" Appoi ntment- (1) Subject to the provisions of sub-
rules (2) and (3), the Governor shall on receipt
fromthe Court of the lists nentioned in rules 18,
20 and 21 make appointnents to the service on the
occurrence of substantive vacancies by taking
candi dates from the lists in the order-in which
they stand in the respective lists.

(2) Appointrments to the service shall be made on
the rotational system the first vacancy shall be
filled from the list of officers of the Nyayik
Sewa, the second vacancy shall be filled fromthe
list of direct recruits (and so on), the renmining

vacanci es shall thereafter be filled by pronotion
fromthe list of the officers of the Nyayi k Sewa:
Provi ded that for so long as suitable

officers are available from the cadre of the
Judicial Magistrate appointnents to the service
shall be nade in such a way that the second, fifth
and eighth (and so on), vacancies shall be filled
fromthe list of Judicial Mgistrates.
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(3) Appointnment for tenporary vacancies or in
of ficiating capacity shall be nade by the Governor
in consultation with the Court from anpbngst the
menbers of the Nyayi k Sewa:

Provi ded that for so long as suitable
officers are available from the cadre of the
Judi cial Magistrates, appointnents on tenporary
vacancies or in officiating

410

capacity shall be made in consultation with

t he Court from anongst t he Judi ci a

Magi strates according to the quota fixed for

that source under these rules:

Provided further that for so long as
such nmenbers of the Judicial Service as are
consi dered ~suitable for appointnents on
tenporary vacanci es or in of ficiating
capacity, are not available in sufficient
nunber, the Governor in consultation with the
Court may fill in_ not nmore than 50 per cent
of such vacancies from anpngst the officers
of the cadre of Judicial Mgistrates.

(4) The appoi ntnents shall be made on
rotational” systemthe first vacancy shall be
filled from the list of officers of the
Nyayi k Sewa, the second vacancy shall be

filled from the list of Judicial Mgistrates
(and so on).

In Rule 22 the phrase used is "to make appointnent to
the Service on the occurrence of substantive vacanci es" and
it was contended on the one side that substantive vacancies
does not nean pernmanent vacanci es whereas on 't he other hand
it was contended that it only means pernanent vacancies. The
substanti ve vacancy has not been defined in the Rules but
proviso to Rule 8 which has been quoted above speaks of
per manent vacancies and tenporary posts. In fact the scheme
of the Rules clearly indicates that there are pernanent
posts and temporary al so which are created to neet
contingency and it nay in due course be nade permanent. |t
therefore could not be doubted that when appoi nt nent under
Rule 22 is <contenplated in the service of substantive
vacancies, it my be both temporary or permanent but the
vacancy nust be in the cadre. It could not be doubted than a
person could only be confirmed when a pernanent post is
avai l abl e for him

Different procedure is provided for appointnent to a
tenmporary vacancy and to a permanent vacancy. It was
contended that if an officer is pronoted to fill in a
temporary post it is done without follow ng the procedure
i.e. selection but there is nothing to indicate as to how
and when such appoi ntnents were consi dered and appoi nted on
probation in a substantive post. Unfortunately the record
produced by the Hi gh Court does not indicate this. \Wat has
been done it appears is that for purpose of seniority a date
has been given and this has been done arbitrarily as there
is no reason as to why the seniority should be counted from
the date al one. Wat appears fromthe schene of the Rules as
provided in clause (3) of Rule 22 is, that appointnent to
411
tenmporary vacancies shall be made only fromthe Nyayi k Sewa
and as and when a substantive vacancy arises and the
procedure for selectionis to be followed, the officers who
are appointed to fill 1in the tenmporary posts should be
considered first and appointed on probation if found fit,
but it appears that it has not been nade clear as to how and
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when this was done nor it is clearly stated as to what was
the nunber of tenporary posts created and when those posts
becarme pernmanent and in our opinion the Hi gh Court will have
to exanine the matter in the Ilight of the schene of the
Rul es as discussed above. Probation has been provided in
Rul e 23 which reads:

"(1) Al persons shall on appointnent to the service in

substantive vacancies be placed on probation. The

period of probation shall, in each case, be two years,
provided that the period for which an officer has been
continuously officiating i Mmediately prior to his

appoi ntnent may be taken into account for the purpose

of conmputing the period of probation

(2) (a) The Court nay, in special cases, extend the

peri od of probation upto a specified date:

Provided that the total period of probation shal
not ordinarily exceed three years.

(b) An order sanctioning such extension of
probati on shall” specify whether or not such extension
shal'l count for increnent in the tinme-scale.

(3) If it appears to the court at any time during or at

the end of the period of probation, or extended period

of probation, as the case may be, that a probationer
has not made sufficient use of his opportunities or has
otherwise failed to give satisfaction, it nay nake
recomendati on to the appointing -authority whereupon
the appointing authority may revert the probationer to

his substantive' post, if any, or if he does not hold a

lien on any post, his services nmay be dispensed wth.

(4) A person whose services are dispensed with or
who is reverted under  sub-rule (3) shall not be
entitled to any conpensation

412

This clearly shows that normally the period of probation
shall be 2 years and in conputing this period of probation
an of ficer who has been continuously officiating i mediately
prior to his appointnent on probation wll also /'be taken
into account for the purpose of conmputing the period of
probation and it has been further provided that period of
probation in any event shall not exceed three years.

Much controversy was raised about Rule 26 which
provides for fixing the seniority whereinin the proviso it
has been provi ded:

"Provided that in the case of a pronotee the

maxi mum peri od of continuous officiation in the

service shall not, for the purpose of deternining

seniority exceed three years inmedi ately precedi ng

the date of confirmation."
It was contended that in the case of pronptees even if he
has been continuously officiating for nore than 3 /years
still for purpose of conputing seniority only 3 years wll
be counted according to this proviso. But this appears to be
consistent with Rule 23 where it has been provided that
total period of probation shall not ordinarily exceed 3
years. In. fact the contention raised on behalf of the
petitioners was that they were officiating in the posts
before these rules were brought into force but still for
conputing their seniority only 3 years have been counted but
in view of what we have held earlier in respect of posts -:
avai |l abl e before the Rules of 1975 canme into force, this
question will not be of any consequence. |In fact these
principles of seniority will only apply to the pronotions
made after these rules canme into force i.e. in 1975 and the
schene of the Rules appears to be that if a person is
appointed to officiate in the Hi gher Judicial Service, his
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case for confirmation normally wll be considered within 3
years and either he wll be confirned or will be reverted
and this schene of these Rules therefore expect that an
of ficer who has been prompted his case nust be exam ned by
the High Court within three years and decide whether the
of ficer deserves to be confirned or deserves to be reverted
and it isinthis viewof the matter it appears that in Rule
23 it has been provided that period of probation shall not
ordinarily exceed 3 vyears. Simlarly in Rule 26 while
providing the principles of counting seniority it has been
specifically provided that in case of pronotee officers
continuous officiation even if it is for nore than 3 years,
only three years will be counted for purpose of seniority.
This itself contenplates that such an occasion shall not
ari se when a person nay be officiating for nore than 3 years
and still his case has not been considered for confirmation.
In fact not rmuch controversy has been pl aced before us
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about appointnents after the rules canme into force. As it is
ordinarily expected that if ~these Rules were brought into
force the appointnments to the H-gher Judicial Service either
on the basis of direct recruitment or on the basis of
promoti on nust have been in accordance with these rul es and
it is expected that the probation; confirmation and
seniority nmust have been |ooked into by the H gh Court
strictly in accordance with these rules. It appears that
some anount of controversy has been raised as even after
these rules were brought into force sone officers continued
to be officiating and it appears-that while fixing seniority
in the provisional list which has been notified by the H gh
Court, the proviso to Rule 8 which we have quoted above and
the principle that all posts before these rules were brought
into force, wll have to be filled in by the pronotees, was
not kept in view Having gone through these Rules it appears
that the contention advanced by the petitioners in respect
of proviso to Rule 26 about seniority does not appear to be
justified. W therefore feel that fromthe date these Rul es
have been brought into force, the Hi gh Court nust have given
effect to these Rules. But in view of what we have di scussed
earlier about the appointnents on the posts avail able before
these Rul es were brought into force and to fill in tenporary
posts, we feel that the matter wll have to be exan ned
afresh by the High Court. So far as posts available on 10th
May 1974 plus 31 posts are concerned they will have to be
filled in only by pronotees as we have di scussed earlier and
also in view of proviso to Rule 8 and after doing it exam ne
the cases of promption and direct recruitment ~after the
comng into force of these Rules and the vacanci es avail abl e
and after considering the cases in accordance with these
Rul es the Hi gh Court will prepare afresh the seniority list
which may be notified so that if any objections are there.
they may be placed for determ nation in accordance with the
Rules and in the Ilight of the discussions above. W
therefore allow the petition partly and dispose it of as
stated above. In the circunstances of the case, we direct
that parties shall bear their own costs.

N. P. V. Petitions partly allowed.
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