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Haryana General ~Sales Tax Act, 1973: ss. 15 & I8-State
Government Notification ~of 1973-'Sun dried bricks’-Wether
"bricks’ -Whether exigible to sales tax.

HEADNOTE

The Notification dated 5th- May, 1973, issued by the
State Governnent wunder s. 18 of the Haryana General Sal es
Tax Act authorised |evy of tax under s. 15 of the Act at the
first point in respect of the named goods, of which brick
was one. The appel |l ant, a registered dealer | clainmed
deduction of a certain sumout of the gross 1:) turnover in
respect of assessment of sal es-tax for the accounting period
1981-82, on the ground that he( had purchased sun-dried
bri cks on paynent of sales tax under the Act and that anount
represented the sales price of such tax paid bricks, and
that a second set of tax in the hands of the deal er was not
exigible. The claimwas rejected by the authorities.

The appellant filed wit petition before the High
Court, which rejected his claimon the ground that raw
bricks did not come within the purview of the notification

Al'l owi ng the appeal in part,

N

HELD: The notification dated May 5, 1973 issued by the
State CGovernnent wunder s. 18 of the Haryana General Sal es
Tax Act, 1973 applied to the sun-dried bricks. [274F]

"Brick’ is a generic termin which both the sun-dried
and ovenbaked varities of brick are included. “Sun-dried
bricks are, however, required to undergo a further
treatnment, nanely, the burning process to becone bricks
proper. They are thus an intermediate stage of bricks as
understood in comon parlance and are goods in the ordinary
sense of the termbeing a commercial comodity. [276G H, (]
273

Lilavati Bai v. The State of Bonbay, [1957] SCR 721
@Qulraj Singh v. Mdta Singh, [1964] 7 SCR 205; Dy.
Conmi ssi oner, Sales Tax, v. Plo Food Packed, [1980] 3 SCR
1271 and Indian Carbon Ltd. v. Superintendent of Taxes,
Gauhati, 11972] 1 SCR 316, referred to.

When sun-dried brick is purchased on paynent of sal es-
tax and purchasing deal er burns the sanme and sells the same
for a higher price, sales tax should be Il eviable on the sale
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price of such bricks. The anount of sal es-tax paid when sun-
dried bricks were purchased, on production of appropriate
decl aration can be deducted fromthe total anpunt of tax.
This would not prejudice the revenue of the State nor would
it bring about any additional liability unwarranted by | aw
so far as the dealer is concerned. [277C E

In the instant case the bricks which had been purchased
as sun-dried bricks were burnt by the appellant. He had thus
further treated the sun-dried bricks and produced goods of
added value. It would not be proper to extend the benefit of
total exemption for the turnover of sale of bricks fromtax,
but it would be appropriate to allow set off of the tax paid
at the time of the purchase of the sun dried bricks, out of
the tax exigible on the taxable turnover of burnt bricks.
[277F-F

If it is found that the appellant had paid sales tax on
the sun-dried bricks, the amount of tax then paid should be
given credit and the  bal ance should be recovered from him
The Taxing officer to hear  parties and cone to his
concl usion afresh. [277H, 274(Q

The interest of the “State would be properly protected
if the inpugned notificationis changed and so far as brick
is concerned necessary nodification is made. Until that is
done, the State should adopt the nodality indicated. [277G

H

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal No. 2375(NT)
of 1987.

Fromthe Judgnent and order dated 4.9.1984 of the
Punjab and Haryana High Court in Cvil Wit Petition No.
2479 of 1984.

274

Anil B. Diwan and M R Ramachandran for the Appellant.

S.C. Mahanta, V.K Mhta, C/V.S. Rao and Mahabir Singh
for the Respondents.

The foll owing order of the Court was delivered:

ORDER

Speci al | eave granted.

The appellant is a registered deal er under the Haryana
General Sales Tax Act, 1973 (' Act’ for short) and isalso a
i cencee under the Haryana Control of Brick Supply order
1972 (' order’ for short). In respect of assessnent of sales-
tax for the accounting period 1981-82, it clainmed deduction
of a sumof Rs.1,49,600.92 out of the gross turnover on the
ground that it had purchased sun-dried bricks from one
Sardool Singh, a registered dealer on paynent of sales-tax
under the Act and that anmount represented the sale price of
such tax-paid bricks. The claim was rejected by the
authorities under the Act. |In the wit petition before the
Hi gh Court the claim was rejected on the ground that raw
bricks (i.e. unburnt bricks) did not cone within the purview
of the notification of 5th May, 1973, issued by the State
CGovernment in exercise of power vested under Section 18 of
the Act prescribing levy of tax at the first point in
respect of the named goods of which brick was one.

Two questions have been placed for our consideration:
(i) P whether as a fact the appellant has paid sales-tax on
the purchase of sun-baked bricks fromthe seller as clainmed
and the appropriate declaration has been produced in the
assessment proceedings; and (ii) whether bricks used in the
notification of 1973 covered sun-dried bricks.

So far as the first question is concerned it is one of
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fact and both parties have agreed that we nmay direct the
Taxing officer to hear parties and cone to his conclusion
afresh. That situation would arise if we accept the
contention of the assessee on the other score. W shall
therefore, proceed to examine the correctness of the other
contenti on.
275

The term ’'Brick’ has not been defined in the Act. The
H gh Court has adopted the definition given in the order
where it has been defined as ’piece of burnt clay having

geonetrical shape fixed in a kiln'. It is not disputed that
the order has nothing to do with the Act. In the absence of
a statutory definition of the term 'Brick’, the comobn

par|l ance neani ng of the word as found in dictionaries has to
be accepted. (See Lilawati Bai’'s case 1957 SCR 721 and
Gajraj Singh's case [1964] 7 SCR 205. Counsel for the
appel lant also relied upon the decisions of this Court in
the cases of Dy. Conm ssioner, Sales Tax. v. PIO Food
Packed, [1980] 3 SCR 1271 and Indian Carbon Ltd. wv.
Superi nt endent of Taxes, Gauhati, [1972] 1 SCR 3 16 in
support of _ his subm ssions. According to Collins English
Dictionary 'brick’ nmeans 'a rectangul ar bl ock of clay mn xed
with sand and fired “in a kiln or baked by the sun, used in
bui | di ng construction’. New Webster’s Dictionary carries the
nmeani ng of the /'word as: ’'a block “of clay wusually
rectangul ar, hardened by the sun or by burning in a kiln and
used for building, paving etc.’ According ‘to the oxford
English Dictionary  "brick’ neans “a substance formed of
cl ay, kneaded, noul ded, and hardened by baking with fire, or
in warm countries and ancient tinmes by drying in the sun’
Encycl opaedi a Britannica indicates that "after the bricks
are forned, they mnmust be dried to renove as much free water
as possible. Drying, apart fromsun-drying, is done.in drier
kiln with controlled, draft and humidity".

We have on record the Schedul e of Rates of the Haryana
Public Wrks Departnent of the contenporaneous tine which
shows that while the rate per thousand of sun-dried bricks
was Rs. 15, oven-burnt bricks of that quantity of ‘the first
class cost Rs.75 five tines nore. The sun-dried bricks,
though a formof brick are not indeed the sane as burnt
bricks. As seen above though they have many things comon
with baked bricks, they are not a conplete substitute
thereof. A custoner in the narket would not ordinarily be
prepared to accept the sub-dried bricks to nmeet his
requi rement of bricks for house construction. As-was rightly
poi nted out by appellant’s counsel sun-dried brick is goods
of an internedi ate stage.

We are satisfied that the High Court went in wong

placing full reliance on the definition of the term Brick
in the order and. H

276

therefore, the proper perspective of the i ssue for

determ nati on has been lost sight of. For brick making,
cleaned clay and sand mixed in desired proportion are put
into sized franmes and after the extra substance is renoved,
the raw brick is taken out of the frame and is laid on the
field to dry up and beconme hard. If it intended to nmake hard
bricks, the sane are stacked into a kiln and adequately
heated up by fire. There are various methods of burning the
bricks. If not burnt, the sun-dried bricks are not hard
enough to take good |load. Sun-dried bricks are thus an
i nternedi ate stage of bricks as wunderstood in conmon
parl ance and are goods in the ordinary sense of the term
bei ng a commercial comodity.

Section 18 of the Act authorises the State CGovernnent
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by notification to direct that in respect of named goods,
tax under Section 15 of the Act may be levied at the first
stage of sal e thereof and on the issue of such a
notification, tax on such goods shall be |evied accordingly.
"Brick’ under the notification is taxed at the first point
of sale. The dealer clainmed deduction on the basis of the
notification by maintaining that he had purchased the bricks
fromthe manufacturer and at that point had paid the tax.
Thus a second set of tax in the hands of the deal er was not
exigible. The reasoning given by the taxing authorities as
al so the High Court cannot be sustained. As the counsel for
the appellant pointed that 'brick’ is a generic term as per
the neaning of the termin comon parlance and dictionaries
sun-dried bricks are bricks of a class and both varieties of
bricks can to a considerable extent be used for the sane
purpose as substitute of ~one another. As the term’Brick’
covers both sun-dried and oven-baked bricks, and there is no
definition in the Act, the contention of the appellant that
sun-dried bricks are a class of ’'brick’ to which the
notification under Section 18 applies cannot be thrown out
as wrong.

We have already pointed out that though both the
varieties of brick are included in the generic term’ brick’
the use to which these are put is not the sanme. W have al so
pointed out that there is a considerable difference in the
price. Sun-dried bricks are required to undergo a further
treatnment, nanely, the burning process to- becone bricks
proper, when burnt, bricks are sold at a substantially
hi gher price to nmeet different demands in the nmarket. The
appel l ant after purchasing sun-dried bricks has burnt them
and sold the sane
277
for higher consideration. A

Learned counsel for the State rightly contended that if
sun-dried brick is accepted as 'brick’ w thin the neaning of
the notification, on the basis of the provision for taxing
at the first point in regard to sale of bricks, by paying
tax on the | ow consideration of sun-dried bricks, the dealer
woul d escape liability of sales-tax on the turn-over of
baked bricks. Undoubtedly this would be the position. W
accordi ngly suggested to counsel for the State that this
situation should be appropriately met and the interest of
the State would be properly protected if the notification in
guesti ons changed and so far as brick is concerned,
necessary nodification is nmade. Were sun-burnt” brick is
purchased on paynment of sales-tax and the purchasi ng deal er
(whose assessment is in issue) burns the sane and sells the
sane for a higher price, sales-tax should be |eviable on the
sal e price of such bricks. The anpunt of sal es-tax paid when
sun-dried bricks were purchased on production of appropriate
decl aration can be deducted fromthe total anpunt of tax.
This would not prejudice the revenue of the State nor would

it bring about any additional liability unwarranted by |aw
so far as the dealer is concerned. The inpugned notification
woul d not serve the purpose i ndicated and would require
amendnment. It is up to the State to take the requisite
st eps.

Now what remains for consideration is: whether the
appel  ant woul d succeed in the claimfor deductions. It is
not disputed by appellant’s counsel that the sale price of
bri cks which had been purchased as sun-dried bricks and sold
for the price of Rs.1,49,600.92 were burnt by the appellant.
On the finding that the appellant had further treated the
sun-dried bricks and produced goods of added value, we do
not think it would be proper to extend the benefit of tota
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exenption for the turn-over of sale of bricks fromtax. The
notification of the State Governnent is somewhat m sl eadi ng;
it would thus be appropriate to allow st-off of the tax
paid at the tinme of the purchase of the sun-dried bricks out
of the tax exigible on the taxable turn-over of burnt
bricks. Wiile setting aside the judgnment of the H gh Court
we would direct that wuntil appropriate anmendnent to the
notification is made, the State should adopt the nodality
i ndi cated above. In the instant case if it is found that
appel  ant had paid sal es-tax to Sardool Singh, the
278
amount of tax then paid should be given credit and the
bal ance shoul d be recovered.

The appeal is allowed to the extent indicated above.
Parties shall bear their respective costs.
P.S. S Appeal al | owed.
279




