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1987 AIR 2135 1987 SCR (3)1091
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ACT:

Indian Police Service (Probation) Rules, 1954: Rules
3(1), 3(3) and 12(bb)--Probationer continuing in service
beyond period of probation--Effect of--Discharge from serv-
i ce of such probationer-Wether valid.

Admi nistrative Law

Service Rules--Adnministrative Instructions issued to

cover gap where there be vacuum or | acuna--Wether valid.

HEADNOTE

The first respondent was appointed to the Indian Police
Service on 4.7.1969 and allotted to the Gujarat State Cadre.
He was on probation and there was no order of extention of
probation. He was discharged by the inpugned order dated
9.4.74.

The order of discharge was assailed by the first re-
spondent. A Single Judge of the High  Court —annulled the
order. Two appeals were preferred by the Union of India and
the State to the Division Bench which came to the -sane
concl usi on, though for different reasons.

The State filed an appeal before this Court, which
was resisted by the respondent, contending that reference to
Rul e 12(bb) of the Indian Police Service (Probation)  Rules,
1954 Dbrought into the otherw se i nnocuous order ~stigma in
sufficient mneasure warranting a proceeding of (the nature
contenplated under Article 311(2) of the Constitution of
India and that the respondent should have been treated as a
confirmed officer of the cadre at the tine the “order of
di scharge was made.

On behalf of the State it was contended that no order of
extension of probation was necessary to be made as the
process of confirnmation was not automatic and even if the
two vyear period as provided in Rule 3(1) of the Probation
Rul es had expired, confirmation would not ipso facto follow
and a special order had to be nade.

Di sm ssing the appeal, this Court,
1092

HELD: 1. The first respondent having becone a confirned
officer of the Gujarat |IPS cadre, under Rule 12(bb) of the
I ndi an Police Service Rules, 1954 his services could not be
brought to an end by an order of discharge since the said
Rul es had no application for officer confirmed in the cadre.
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Proceedings in accordance with |aw were, therefore, neces-
sary to termnate his service. [1096A-C

2.1 Wile the Probation Rules prescribed an initia
period of two years of probation they did not provide any
optimum period of probation. Administrative instructions
i ssued by the Governnent of India on 16th March, 1973 indi-
cating the guidelines to be followed in the matter |aid down
that, save for exceptional reasons, the period of probation
should not be extended by nore than one year and no nenber
of the service should, by convention, be kept on probation
for nmore than double the normal period i.e. 4 years.
[ 1094F- G 1095A- B]

2.2 Wthin the limts of executive powers under the
Constitutional schene it is open to the apropriate Govern-
nment to issue instructions to cover the gap where there be
any vacuum or |acuna.” Since instructions do not run counter
to the rules in existence, the validity of the instructions
cannot be di sputed. [1095(C

In the instant case, there was no order of extension and
the order ~of discharge is about five years after the ap-
poi nt ment . The respondent, therefore, stood confirmed in the
cadre on the relevant date when he was di scharged. [1096A]

Sant Ram Sharma v. State of Rajasthan and Anr., [1968] 1
SCR 111; State of Punjabv. Dharam Singh, [1968] 3 SCR 1 and
Moti  Ram Deka etc. v. General WManager, N E. F. Railways,
Mal i gaon, Pandu etc., [1964] 5 SCR 683, referred to.

JUDGVENT:

ClVIL APPELLATE JURI.SDICTION: Civil Appeal No. 1273 of
1979.

From the Judgnent and Order dated 10.11.1978 of the
Gujarat H gh Court in L.P.A No. 206 of 1978.

T.U.  Mehta, G A Shah, Ms: H Wahi, MN  Shroff and
K. MM Khan for the Appellant.

S.N.  Kacker, Anil Kumar Gupta, Brij Bhushan Sharna and
N. P. Mahindra for Respondent No. 1.
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V.C. Mahajan, C  Ramesh and Mss A. Subhashini for
Respondent No. 2.

The following Order of the Court was delivered:

This appeal by Special |leave is against the appellate
order of the Division Bench of the Gujarat H gh Court.
Respondent No. 1 was appointed to the Indian Police Service
on 4.7. 1969 and has been discharged by the inpugned order
dated 9.4.1974. After he was appointed by the Union of |India
he was allotted to the State cadre of CGujarat and the order
of discharge has been nmade on the basis of steps taken by
the State of GQujarat. The order of discharge was assail ed by
filing a wit petition under Article 226 of the “Constitu-
tion. The Single Judge annulled the order. To the Wit
petition both the Union of India and the State of Q@Qujarat
were party-respondents. Against the Single Judge’ s decision
two appeals were preferred to the Division Bench. The Divi-
sion Bench for reasons nostly different fromwhat had been
recorded by the learned Single Judge, camre to the sane
conclusion. Before this Court, there is only one appeal by
the State of CGujarat and the Union of India has been joined
as a respondent. Initially a prelimnary objection had been
raised regarding the maintainability of the appeal in the
absence of any appeal by the Union of India but M. Kacker
appearing for respondent No. 1 has given up the same. It is,
therefore, not necessary to go into that question
The order of discharge read as foll ows:
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"Under clause (bb) of Rule 12 of the Indian
Police Service (Probation) Rules, 1954, the
Presi dent hereby discharges Shri A. C. Bhargav,
a person appointed to the Indian Police Serv-
ice, on probation, on the results of the
I.A.S. etc. Examnation held in 1968, and
,allocated to the service cadre of Qujarat
from the said service with effect from the
date on which this order is served on the said
Shri A.C. Bhargav."
Ref erence to Rule 12(bb), it was contended on behalf of the
respondent, brought into the otherw se innocuous order
stigma in sufficient measure warranting a proceeding of the
nature contenplated under Article 311(2) of the Constitu-
tion. It is unnecessary for us to go into that question as
in our opinion the view expressed by the Hi gh Court is
1094
quite sound. W may refer to the Constitution Bench decision
of this Court reported in the case of State of Oissa and
Anr. v. Ram Narayan Das, [1961] 1 SCR 606 wherein this Court
consi dered the order of discharge of a police officer on
probation and held that in the case of a probationer obser-
vation |ike ’'unsatisfactory work and conduct’ would not
amount to stigmma.

The other aspect which has been convassed before us at
length is as to whether the respondent” should have been
treated as a confirmed officer of the cadre at the tine the
order of discharge was made. Admittedly, the order of dis-
charge is about five years after the appointnment.

Rule 3(1) of the Indian Police Service (Probation)
Rul es, 1954, provides that every person recruited to the
service in accordance with Indian Police Service (Appoint-
nment by Conpetitive Exam nation) Regulations, 1955,  ......
shal | be appointed to the service on probation for a period
of two years. At the relevant time, sub-rule (3) of the said
Rul es provided that the Central Government may, if it so
thinks fit in any case or class of cases extend the period
of probation. Admittedly, in this case there was no order of
extention. It has been contended that no order of extension
is necessary to be made as the process of confirmation is
not automatic and even if the two year period as provided in
Rule 3(1) has expired confirmation would not ipso facto
follow and a special order has to be nade.

Rel i ance has been placed on a series of decisions  of
this Court which have held that an order of-confirmation has
to be made and confirmati on would not follow automatically.
The position here, however, is somewhat different.

VWiile the Probation Rules prescribed an initial period
of two vyears of probation it did not provide any optinmm
peri od of probation. Adm nistrative instructions were issued
by the Mnistry of Hone Affairs, CGovernnent of India, on
16th March, 1973, indicating the guidelines to be followed
in the mtter. The relevant portion thereof nmay be extract-
ed:

(ii) It is not desirable that a nenber of the
service shoul d be kept on probation for years
as happens occasionally at present. Save for
exceptional reasons, the period of proba-
1095

tion should not, therefore, be extended by
nore than one year and no nenber of the serv-
ice should, by convertion, be kept on proba-
tion for nmore than double the normal period
i.e. four years. Accordingly, a probationer
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who does not conplete the probationers’ fina
examnation wthin a period of four vyears,
should ordinarily be discharged from the
service."

It is not disputed that the circular of the Home M nis-
try was with reference to the Indian Police Service (Proba-
tion) Rules. W have not been shown that these instructions
run counter to the rules. It is well settled that within the
limts of executive powers under the Constitutional schene,
it is open to the appropriate Government to issue instruc-
tions to cover the gap where there be any vacuumor | acuna.
Since instructions do not run counter to the rules in exist-
ence, the validity of the instructions cannot be disputed.
Rel i ance has been placed in the courts below on the consti-
tution Bench Judgnent of this Court, and which reported in |
2968] 1 SCR 111 (Sant RamSharma v. State of Rajasthan and
anr.) where Ramaswam J. speaking for the Court stated thus:

"L We are unable to accept this argu-
ment ~as correct. It .is true that there is no
specific provision in the Rules laying down
the principle of pronotion of junior or

senior grade officers to selection gr ade
posts. But that does not nmean that till statu-
tory rules are franed in this behalf the
Governnment cannot issue 'administrative in-
structioons regarding the principles to be
followed in pronotions-of the  officers con-
cerned to selection grade posts. It is true
that Government cannot amend  or supersede
statutory  rules by admnistrative instruc-
tions, but if-the rules are silent. on any
particular point Governnment can fill ~up the
gaps and supplenent the rules and issue in-
structions not inconsistent with the rules
al ready framed

We are of the viewthat the rules read with instructions
create a situation as arose for consideration by thi's Court
in the case of State of Punjab v. Dharam Singh, [1968] 3 SCR
1. The Constitution Bench of this Court in that case ‘inter-
preted the Punjab Educational Service (Provincialised Cadre)
Class |1l Rules and found that there was a maximum|limt of
three years beyond which the period of probation could  not
be extended. Wien an officer appointed initially on ~proba-
tion was found to be continuing in service beyond three
years wthout a witten order of confirmation, this Court
held that it tantanmounts to confirmation. In view of what we
have stated above we are in argee-
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ment with the H gh Court about the conbined effect of the
rules and instructions. W hold that the respondent /stood
confirmed in the cadre on the relevant date when- he was
di scharged. For a confirmed officer in the cadre, the Proba-
tion Rules did not apply and therefore, proceedings in
accordance wth law, were necessary to ternm nate service

That exactly was the ratio of the decision in Mdti Ram Deka
etc. v. Ceneral Mnager, N E F. Railways, Maligaon, Pandu
etc., [1964] 5 SCR 683. On the analysis indicated above, the
net result, therefore, is that the respondent No. 1 had
becomre a confirmed officer of the Gujarat |.P.S. cadre and
under rule 12(bb) of the Probation Rules his services could
not be brought to an end by the inpugned order of discharge.

The appeal fails and is dism ssed. There will be no order as
to costs.
N. P. V. Appeal dis-

m ssed.
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