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ACT:

Kerala Nanbudiri Act, 1958: Mal ayal a Brahm ns governed
by Hindu Law-Incone earned from hereditory profession of
Mal ayal a Br ahm ns-- Properties pur chased from such
i ncone--\VWether joint famly properties.

Practice and ‘procedure: Court not to be  prisoner of

i ndecision-Clarity and pronpt ness in deci si on of
court----Necessity for.
HEADNOTE

The plaintiffs great grandfather executed a partition
deed Ex. P. 1 under which the properties acquired by him
were divided into four shares as described in Schedules A,
B, C & Danddistributed to his sons and grandsons. The
plaintiff clained in a suit for partition that plaint B
schedul e properties consisting of properties in Schedules A
JUDGVENT:
pl ai nt A schedul e and hence they were al so the ill om proper-
ties in which he was entitled to share on per capita basis:
Defendants 1 to 10, 24 to 26 and 29 to 33 supported his
case. Defendants 11, 13, 16 to 21, 22 and 27 contended  that
the plaintif’'s great grandfather had no surplus income from
pl aint A schedul e properties and the acquisitions nade by
hi m whi ch were the subject matter of division under Ex. P. 1
were the separate properties.

The trial Court decreed the suit and held that parties
were governed by marumakkat hayam Law and Pl aint A~ -schedul e
properties were illom properties, that the plaintiff’s great
grandfather could get surplus incone therefrom which was
utilised for purchasing properties dealt with under Ex. P. 1
and, therefore, the illomproperties were available for
partition, and that, in any event, the parties by their
subsequent conduct appeared to have treated the properties
as illom properties and passed a prelimnary decree for
partition on per capita basis.

The matter was taken in appeal to the Hi gh Court. Cross
oj ection was also filed. The Hi gh Court held that there was
no acceptable evidence to show as to what were the proper-
ties allotted to the original testator for his rmaintenance
when he left his illomor the incone there-
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fromand that there was no material to prove that the plaint
A schedul e properties were given to himfor maintenance; nor
was there evidence to establish that the plaint B schedul e
properties were acquired with the aid of surplus income from
plaint A schedule properties. Wth regard to properties
allotted to the testator’s grandson under Ex. P. 1 and his
subsequent conduct to treat the properties as joint famly
properties, it held that firstly, there was no intention on
the part of the testator’s grandson to treat his properties
as illomproperties, and secondly, even if he had such an
intention it would be doubtful whether the principle of
H ndu Law coul d be applied to the properties.

In appeal before this Court, it was urged that the Hi gh
Court proceeded on the wong assunption that there was no
proof that the plaint A schedule properties were illom
properties that were givento the plaintiffs great grandfa-
ther for his maintenance:

Di smi ssing the appeal by special |eave, this Court,

HELD: ~ 1. ~ Mal ayal a Brahm ns are governed by Hi ndu Law
unl ess they can be shown to have deviated in any respect and
adopted different practices, like l'ocal custons, if any.
Sone of their rights have now been regul ated by the Kerala
Nanbudiri Act, 1958 (Act 27 of 1958) which provides for the
famly nmanagenment and partition of illom properties anong
Nanbudiri Brahmn Comunity and Section 13 confers right on
a nenbers of illomto claimpartition on per capita basis.
[621F- G

2. Iswara Sevas in tenples like  Santhi Ceremony and
Pari karmam wor ks are said to be the hereditary profession of
Mal ayal a Brahm ns and the illomto which the parties bel ong.
But the incone earned by any nmenber of anillom from such
practice would not becone the joint famly property. It
would be separate property of the .individual. It ' cannot
becorme joint famly property. The position, however, may be
different if a nenber earns fromsuch practices which exclu-
sively belong to the joint famly. [622F (F

3.1 In the instant case, there is no doubt that the
plaint A schedule properties are common illom properties
whi ch were in possession of the testator under a naintenance
arrangenent. The plaint B Schedul e properties or properties

dealt with under Ex. P. 1 are illomproperties and they are
acquisitions made by the testator fromtime to tine. They
could be regarded as illomproperties provided it is ~estab-
lished that they have been acquired with the aid of illom
properties. But

617

the relevant evidence on record is scanty. The H gh Court
was, therefore, justified in stating that there was no

accept abl e evi dence produced in the case to support the plea
of the plaintiff. [622B, C D

3.2 Ex. P. 1 is an ancient deed executed at an undi sput -
ed point of tine. The ternms of the deed indicate that al
the properties divided thereunder were acquired in the nane
of the father out of the personal exertions of the father
and his sons, that the properties were divided into four
shares taking into consideration the efforts nade by each
party to acquire the novable and i movabl e properties, and
that the parties shall enjoy wth absolute rights the
properties allotted in the respective shares, which clearly
go to show that the properties dealt with under Ex. P. 1
were the self-acquisitions of the testator. [622E, H, 623(C

4. Litigants cone to Courts for decisions and not for
obtai ning doubtful opinions. The Court, therefore, should
not be a prisoner of indecision. Carity and pronmptness in
deci sion making are the need of the hour. That would go a
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I ong way to reduce the docket explosion. [620Q
Kunji Amma Narayani Anma v. Dhathri Antherjanan, [1954]
K.L.T. 155, referred to.

&

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 2114 (N
of 1972.

From the Judgnent and decree dated 16.7.1971 of the
Kerala High Court in Appeal Suit Nos. 183, 195 and 249 of
1966.

G Viswanatha lyer, P.K Pillai and N. Sudhakaran for
the Appell ant.

T.S. Krishnamoorthy lyer, T.S. Padmanabhan, T.T. Kunhi -
kannan, S. Bal akri shnan, [rfan Ahned and Ms. Lily Thomas for
the Respondents.

The Judgnent of the Court was delivered by

JAGANNATHA SHETTY, J. This appeal by Special Leave is
agai nst. the judgnent and decree dated July 16, 1971 passed
by the High Court of Kerala in Appeal Suit Nos. 183, 195 and
249 of 1966.
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The Appellant s the plaintiff and respondents are
defendants 1 to 34 in Oiginal Suit No. 35 of 1961 of the
Sub Court, Alleppey, Kerala State. It is a suit for parti-
tion in which the plaintiff clains 1/33 share in the plaint
properties. The plaintiff and defendants 1 to 33 are menbers
of an undivided Mal ayala Brahmin-illom They are the de-
scendants of one Vishnu Enbran. (referred to hereinafter as
Vishnu (Senior)). The relationship of the parties wth
Vi shnu (Senior) is set out in geneol ogical table annexed to
the comon judgnment of the High Court. Suffice it to state
here that Vishnu (Senior) had three sons: Kesavan, Krishnan
and Narayanan. The plaintiff is the grandson of Kesavan. One
of the sons of Kesavan was given-the name of his grand

father. To avoid confusion, we my call him as Vishnu
(Junior).

Vishnu (Senior) did not remain with the nenbers of his
illom When he was 17, he took sone properties of his illom

for mintenance and nmoved out of his  native village. He
settled at a place called Chanbakul am There he was earning
by performng |Iswara Sevas |ike Santhi cerenonies and Pari-
karmam works in tenples. In the course of tinme he acquired
some properties.

Vi shnu (Senior) who went out to eke his 1ivelihood at
17, reached 71. He then thought of peacefully retiring. He
wanted that his children after his death should not quarre
over the properties. Wth their full consent, he executed
Ex. P. 1, a partition deed dated Cctober 3, 1074 ME. corre-
sponding My 15, 1889 A D. Thereunder the properties ac-
quired by himwere divided into four shares described in the
deed as Schedules A, B, C & D. He gave schedule A to Kesa-
van, Schedule B to Krishnan, Schedule C to Narayanan —and
Schedule D to his grandson Vishnu (Junior). These schedul es
shoul d not be confused with the plaint Schedule properties.
Plaint A Schedule consists of property given to Vishnu
(Senior) from his original illomfor the purpose of his
mai nt enance. Plaint B Schedul e consists of properties under
A and D Schedules in Ex. P. 1. The other schedules in the
plaint are not nuch relevant for this case. So they are not
referred to.

The case of the plaintiff, to put it shortly is that
pl aint B schedul e properties have been acquired out of the
income from Plaint A Schedule and hence they are also the
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illom properties in which he is entitled to a share on Per
Capita basis.

Def endants 1 to 10, 24 to 26 and 29 to 33, supported the
plaintiff. Defendants 11, 13, 16 to 21, 22 and 27 contested
the suit. The case of the contesting defendant is that
Vi shnu (Senior) had no surplus in-
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cone fromplaint A Schedul e properties and the acquisitions
made by hi mwhich were the subject matter of division under
Ex. P. 1 were his separate properties.

The trial court accepted the case of the plaintiff. It
held that parties are governed by Marumakkathayam Law.
Plaint A Schedul e properties are illom properties. Vishnu

(SeniOr) could get surplus incone therefrom That avail able
surplus was utilised for purchasing properties dealt wth
under Ex. P. 1. The said properties are, therefore, the
illom properties which are available for partition. The
Court also said that in any event, the parties by their
subsequent conduct appear to have treated the properties as
illom properties. Accordingly, it passed a prelimnary
decree for partition on Per Capita basis.

Agai nst the said decree there were appeals and Cross
nj ection before the Hi gh Court.

The main question urged before the High Court related to
the nature of the Plaint B Schedul e properties. The Hgh
Court on appraisal of the oral and docunentary evi dence held
as follows:

There is no acceptable evidence to show what were the
properties allotted to Vishnu (Senior) for his  naintenance
when he left his illom or theincome therefrom There is no
material to prove that the Plaint A Schedule properties were
given to Vishnu (Senior) for his mmintenance. Nor there is
evi dence to establish that the Plaint B Schedule properties
were acquired with the aid of surplus income fromPlaint A
Schedul e properties.

Wth regard to properties allotted to Vishnu (Junior)
under Ex. P. 1 and his subsequent conduct to treat the
properties as joint famly properties, the H gh Court ob-
served:

"The point is, whether there was any intention
on the part of Vishnu (Junior) to treat the
properties as illom properties. It is no
doubt, a principle of H ndu Law that where a
co-parcener throws his self acquisitions into
the comon hotchpotch with the volition  that
the self-acquisition should beconme joint
famly properties they will assune the charac-
ter of joint famly properties. It is doubtfu

whet her this principle of Hindu Law can be
applied to the parties here. As already /stat-
ed, there is no evidence that Vishnu_ (Junior)
had the volition to throw D Schedul e 'proper-
ties into the conmon hot chpotch. ™"
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In other words, it was observed firstly, there was no
intention on the part of Vishnu (Junior) to treat his
properties as illomproperties; Secondly, even if he had
such an intention it woul d be doubtful whether the principle
of Hi ndu Law could be applied to the parties.

Wth these conclusions, the Hgh Court reversed the
decree of the trial court but it passed a prelimnary decree
inregard to plaint A Schedule and some other properties as
under :

"As plaint A Schedule was allotted only for
the mai ntenance of Vishnu (Senior) the posses-
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sory interest in the properties conprised
therein and attributable to the share of
Kesavan woul d devol ve on the sons of Kesavan.
As regards B Schedul e properties excluding the
properties conprised in the D Schedule in EX.
P. 1 they being the self-acquisitions of
Vi shnu (Senior) will be divided equally anbng
the sons of Kesavan. The D Schedul e properties
in Ext. P. 1 conprised in the Plaint B Sched-
ule being the absolute properties of Vishnu
(Junior), namely defendants 11 to 21. The
income from plaint A Schedule which is at-
tributable ‘to the share of Kesavan and the
Pl ai nt B Schedul e properties except the incone
fromD Schedule in Ext. P. 1 will be distrib-
uted anong the sons of Kesavan equally. The
incone fromthe D Schedule properties in Ext.
P.~ 1 and included in the Plaint B Schedul e
will be given to the |egal representatives of
Vi shnu (Junior)."

Bef ore we consi der the contentions urged before us, it
will be better to clear the mental cobweb as to the |[|aw
applicable to Ml ayala Brahmns. The trial Court said that
they are governed by Marumakkat hayam Law. . The H gh Court did
not say anything specific. It appears to have doubted the
applicability of the principles of Hndu Lawto them A
guestion of this nature should not have been kept in doubt.
As a matter of fact no point that cones for consideration
should be kept in doubt by Courts: The litigants come to
Courts for decisions and not for obtaining ~doubtful opin-
ions. The Court, therefore, should not be a prisoner of
i ndecision. The clarity and pronptness-in decision naking
are the need of the hour. That woul d go a long way to reduce
t he docket expl osion.

Fortunately, for us the problempresents little diffi-
culty, in view of the stand taken by Counsel on both sides.
Qur attention has been drawn to the decision of the Kerala
Hi gh Court in Kunji Amma
621
Narayani Amma v. Dhathri Antherjanan, [1954] K L.T. 155.
There it was observed at page 158:

"On behalf of the plaintiff —respondent, ~the
| earned Advocate General argued that t he
principles of H ndu Law are not applicabl e and
that the case should be guided by rules of
Mar amakkat hayam Law. I n Travancore it -has been
held fromvery early tinmes that the Ml abar
Brahm ns are governed by principles of H ndu
Law as nodified by |Iocal custom (6 T.L.R /143,
19 T.L.R 241, 34 T.L.R 262, 19 T.L.J. 441)
i n Par meswar an Narayanan v. Nangeli Antharaj a-
nam a deci sion of the Royal Court of Appeal of
Travancore, 10 TLR 151 and Narayanan Narayan-
roo v. Kunjikutty Kutty and Qthers, 20 T.L.R
65 F.B. it was held that unless Malayala
Brahm ns can be shown to have deviated in any
respect fromthe interpretation put upon old
texts by nmodern H ndu Sages and adopted dif-
ferent practices, they should be held bound by
H ndu Law as now understood and acted upon
el sewhere. The nmain object of the Malayala

Brahmin Act |1l of 1106 was to nake provision
for better managenent of tarwards, to define
and limt the power of Karnavan, to inprove

the rights of the junior nenbers and to |ay
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down the rules of intestate succession in
respect of their self acquired properties.
Appropriate provisions were made in the Act to
achieve these objects. W do not feel justi-
fied in holding that the plaintiff and 1st
def endant are governed by principles of Maru-
makkat hayam |aw, nerely because such safe-
guards as are found in Marunakkat hayam | aw
have been incorporated in the Ml ayal a Brahmn
Act . "

No argunent has been addressed before us that the view
taken in the above case is incorrect. It can, therefore, be
stated and indeed not disputed that Malayala Brahnins are
governed by Hindu Law, unless they can be shown to have
deviated in any respect and adopted different practices,
like 1ocal custons, if any. Sone of their rights have now
been regul ated by the Kerala Nambudiri Act, 1958 (Act 27 of
1958). The Act provides for the fam |y management and parti-
tion of illomproperties anong Nanbudiri Brahnmn Comunity.
Section 13 of the Act confers right on a nenber of illom to
claimpartition on Per Capita basis.

The law being thus clarified, we nmay now turn to the conten-
tions
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urged by Shri Vishwanatha, |earned counsel for the appel-
lant. He urged that the Hi gh Court proceeded on the wong
assunption that there is no proof that the plaint A Schedul e
properties are illomproperties that were given to Vishnu
(Senior) for his maintenance. We-think the Counsel is right.
That al so seens obvious and causes no difficulty. In fact,
it was admtted by all the defendants (see para 19 of the
trial court judgnent) that the Plaint A Schedule is. common
illomproperties which were in possession of Vishnu (Senior)
under a mai ntenance arrangenent. There can, therefore, be no
doubt or dispute on this aspect of the matter.

The question next to be considered is whether plaint B
Schedule or the properties dealt with under Ext. P, 1 are

also illomproperties. They are undisputedly the  acquisi-
tions made by Vishnu (Senior) fromtine to tine. They could
be regarded as illomproperties provided it is established
that they have been acquired with the aid of illom proper-

ties. That of course is the case put forward by the plain-
tiff. But the relevant evidence on record is scanty. The
Hi gh Court was, therefore, justified in stating that there
is no acceptable evidence produced in the case to support
the plea of the plaintiff.

The matter al so becomes plain if we turn to the terns of
Ext. P. 1 on which Shri Krishna Murthy lyer for the contest-
ing respondents nainly depended. It is an ancient  deed,
executed at an undisputed point of time. The deed at the
begi nning states that all the properties divided thereunder
were acquired in the name of the father "with the assets
obtained by the personal efforts and i nprovenments of = mne

and ny children.” It means out of the personal exertions  of
the father and sons. The plaintiff hinself has stated that
Vishnu (Senior) was doing Iswara Sevas in tenmples |ike
Santhi Ceremony and Pari karmam works. It is said to be the
hereditary profession of Ml ayala Brahmins and the illom to
which the parties belong. But the income earned by any
menber of a illomfromsuch practice would not beconme the
joint famly property. It would be separate property of the
individual. So too the properties purchased out of such
income. |t cannot becone joint fam |y property. The posi-

tion, however, may be different if a nenber earns from such
practices which exclusively belong to the joint famly.
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Anot her significant recital in Ext. P. 1 my now be
noticed. It provides that the properties were divided into
four shares after taking into consideration the efforts nmade
by each party to acquire the novable and i movable proper-
ties. It means the division was as per
623
contributions nade by each party. If the properties were
illomproperties, this recital has no place in the deed.

The deed does not refer to undisputed illom properties,
that is the plaint A Schedule. It is a deed of partition. If
the properties acquired by Vishnu (Senior) were al so regard-
ed as illore properties, there was no good reason for himto
remain silent in respect of the possessory right of the
plaint A Schedule. He ought to have, in the context, re-
ferred to it as to who should be in possession and what he
should do about the incone therefrom Above all the deed
finally provides that the parties shall enjoy with absolute
rights ~the properties allotted in the respective shares.
These indications clearly go to show that the properties
dealt w'th under Ex. P. 1 were the self acquisitions of
Vishnu (Senior). W thus agree with- the conclusions of the
H gh Court though not for all the reasons stated.

In the result, the appeal fails and is dism ssed with costs.
N. P. V. Appeal dis-
m ssed.
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