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PETI TI ONER
SAKHAWAT ALI

Vs.

RESPONDENT:
THE STATE OF ORI SSA.

DATE OF JUDGVENT:
25/ 11/ 1954

BENCH

ACT:

Constitution of India, arts. . 14,19(1)(g)-Oissa Minicipa
Act , 1950 (Orissa ~ Act XX of 1950), SS.

1(3),1(5),16(1)(x)-Nom nation filed and rejected, effect of-
Di squalification for nomination if violates fundanenta
right--Orissa General Causes Act, 1937 (Orissa Act | of
1937), s. 23-Scope of.

HEADNOTE:

The provisions of section 16(1)(x) of the Oissa Minicipa
Act, 1950, by which a paid legal practitioner on behalf of
or against the Municipality is disqualified for election to
a seat in such Miunicipality do not violate the  fundanenta
rights guaranteed to such |egal practitioner under article
14 or under article 19(1)(g) of the Constitution of India.
The Oissa Municipal Act, 1950, having received the Gover-
nor’'s assent on Novenber 7, 1950, ~all prelinmnary steps
specified in section 1(5) of the Act which were taken for
the purpose of a Municipal election after such assent are
valid even though the Act itself had not then cone into
force in terns of section 1(3).

Accordingly a nomination filed on March 15, 1951, was
validly subjected to the test of disqualification contained
in section 16(1) (x) of the Act and the rejection ~of such
nom nation on March 25, 1951, was not defective though the
Act canme into force on April 15, 1951, in the area to which
the rejected nonmination relates. Section 23 of the Oissa
CGeneral d auses Act, 1937, does not authorise the making  of
rules or bye-laws, which are to conme into

(1) [1955] 1 S.C R 941.
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operation before the commencenent of the Act, but they will
be valid under the express provision of section 1(5).

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 81 of 1953.
Appeal under article 132(1) of the Constitution of India
fromthe Judgnent and Order, dated the 18th April, 1951, of
the Hgh Court of Judicature for the State of Oissa at
Cuttack in Judicial Case No. 60 of 1951.

H. J. Umigar, Sri Narain Andlay and Rajinder Narain for
the appel | ant.

Porus A. Mehta and P. g. Gokhale for the respondent.

1954. Novenber 25. The Judgnment of the Court was delivered
by

BHAGMTI J.-The appellant who is a legal practitioner
residing within the [imts of the Kendrapara Minicipality
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and practising as a nukhtar in the crimnal and the revenue
Courts there filed his nom nation paper for election as a
Councillor of the Municipality on the 15th March, 1951
That nomi nation paper was rejected by the Election Oficer
on the 25th March, 1951, on the ground that he was enployed
as a legal practitioner against the Minicipality in a case
US 198 of the Bihar and Orissa Minicipal Act which was
pendi ng in the Sub-Divisional Magistrate Court. The
appellant then filed on the 4th April, 1951, a petition
before the Hi gh Court of Orissa under article 226 of the
Constitution praying that a wit or order of prohibition be
issued to the State Governnent and the Election Oficer
restrai ning themfrom holding the election to the Kendrapara
Muni cipality wunder the Orissa Minicipal Act, 1950 or the
Muni ci pal El ection Rules, 1950. This petition was rejected
by the Hi gh Court but the H gh Court granted the appellant a
certificate wunder  article 132(1) of the Constitution for
| eave to appeal to this Court.

The Oissa Municipal Act, 1950 (Orissa Act 23 of 1950) was
passed by the | ocal Legislature and received the assent of
the Governor on the 7th Novenber, 1950, and was published in
the official gazette on the 11th Novenber, 1950. Section

of the Act runs as under
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(1) This Act may be called the Orissa Minicipal Act, 1950.
(2) It shall extend to the whole of the State of Orissa

(3) It shall conme into force in sucharea or areas on such
date or dates as the State Covernnent may appoint from tinme
to tinme

(5) Any notification, order or rule and any appointnent to
an office, mmy be nade or election held under this Act,
after it shall have received the assent of the Governor and
shal |l take effect on this Act coming into force

Section 16 of the Act prescribes the disqualifications of
candi dates for el ection and provides

(1) No person shall be qualified for election to a seat in
a Municipality, if such person

(ix ) is enployed as a paid |egal practitioner on behalf of
the Minicipality or as legal practitioner against the

Muni ci pal ity
On the 11th Novenber, 1950, the Secretary to the Government,
Local Self-CGovernnent Departnment addressed to all District

Magi strates of the State letter No. 1336/L.S.G intimating
that the Governnment had decided that general _elections
shoul d be held on the basis of adult suffrage as provided in
the Act in 12 Minicipalities including the Kendrapara
Muni ci pality. Notification No. 2015 L.S.G was issued on
the 13th Decenber, 1950, under section 13 read with section
1 (5 of the Act fixing- the 1st day of March, 1950, as’ the
rel evant date for voters in the election as regards /their
residential qualification in the Municipality. Notification
No. 65 L.S.G issued on the 4th January, 1951, published
rules made in exercise of the powers conferred by clauses
(1) and (2) of sub-section (2) of section 387 of the Act
called the "Municipal Election Rules, 1950." Redistribution
of wards was effected by Notification No. 167 L.S.G dated
the 10th January, 1951, and two Notifications Nos. 519 and
521 L. S.G were issued on the 24th January, 1951, fixing
1007

the nunbers of Councillors and of the reserved seats for
each Minicipality. The 15th March, 1951, was fixed as the
date for filing the nom nations and the 25th March, 1951
for scrutiny of nomination papers. The 20th April, 1951
was the date fixed for the holding of the election

Al these steps were taken by the Governnent in anticipation
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acting under the powers reserved under section 1 (5) of the
Act and it was only on the 15th April, 1951, that the Act
was ext ended to the Kendrapara Muni ci pality by a
notification under section 1 (3) of the Act.

The appellant contended (1) that the Act had not come into
operation in the Kendrapara Municipality till +the 15th
April, 1951, that the disqualification- prescribed by
section 16(1) (ix) could not consequently have been incurred
by himon the 15th March, 1951, when he filed his nom nation
paper, that the rejection of his nomination paper therefore
on that ground by the Election Oficer on the 25th March
1951, was illegal and no election could be held on the 20th
April, 1951, as was sought to be done under the provisions
of the Orissa Municipal Act, 1950, or the Minicipal Election
Rul es, 1950, and (2) that in.any event the disqualification
prescri bed under section 16(1) (ix) of the Act violated his
fundanental s rights guaranteed under article 14 and article
19(1) (g) of the Constitution.

Both these contentions were in our opinion rightly negatived
by the 'High Court. Section 1 (5) of the Act in express
terns provides that after the Act has received the assent of
the CGovernor el ections could be held under the Act but were
only to take effect on the Act comng into force, which
means the coming into force of the Act in such area or areas
on such date or dates which the State Governnent might
appoint from tine to tine under section 1 (3) of the Act.
There is thus contenpl ated under the very provisions of sec-
tion 1 (5) the holding of elections under the Act in spite
of the fact that the Act had not cone into force in a
particular area. Odinarily the statute enacted by a State
Legi sl ature cones into force as soon as it receives
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the assent of the Governor. Section 1 (3) of ‘the Act
however postpones the comencenent of the Act which ' neans
that section 1 (3) cane into operation inmediately the
CGovernor gave his assent to the Act. Section 1  (5) is
nothing but a proviso to section 1 (3) and nmust be /regarded
al so to have cone into operation sinultaneously wi th section
1 (3). Section 1 (5) having thus cone into force at once on
the Act having received the assent of the Governor ~on the
7th Novenber, 1950, if elections were to be held under the
Act before the rest of the Act came into force in - any
particular area.’ all incidental steps for the holding of
such elections were certainly contenplated to be taken -and
t hose steps which would be thus taken in anticipation of the
Act coming into force in a particular area were certainly
authorised by the terms of section 1(5) by necessary
i mplication, because no elections could be held unless. al
the prelimnary steps for holding the sane were taken. It
woul d be necessary for holding elections to prescribe the
residential qualification, to distribute the wards, to fix
the nunbers of Councillors and of reserved seats, to  frame
election rules with reference to the filing of nom nations,
the scrutiny of the nom nation papers and al so the hol ding
of elections. Al these prelimnary steps would have to  be
taken if the elections were to be held and section 1(5)
clearly cont enpl at ed the taking of these st eps in
aut horising el ections to be held under the Act.

No doubt the Act was not to be in force in a particul ar area

until the relevant notification was issued by the State
Gover nnent and until the Act canme into force t he
di squalifications prescribed in section 16(1) of the Act
would not normally attach to candi dates for el ection. The

el ection rules also would be framed in exercise of the power
reserved wunder the Act and if the -Act had not come into
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force much less could the election rules conme into operation
and bind the candidates. This argunment coul d have avail ed
the appellant if the State Legislature had not enacted
section 1(5) of the Act and the defect could not have been
cured by the provisions of section 23 of the Orissa Cenera

Clauses Act (Orissa Act | of 1937) which was relied upon by
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the respondent. That section only enables the nmaking of
rules or bye-laws or the issue of the prelimnary orders in
anticipation of the Act coming into force, which rules, bye-
aws or orders however would not cone into effect till the
commencement of the Act. The clear provisions of section
1(5) of the Act however expressly enpowered the State
CGovernment to hold el ections and thereby validated all the
prelimnary steps taken for the purpose of holding such
election, the only reservation made being that even though
the el ection under the Act be held such election was not to
take effect till the Act canme into force in the particular
area. ' Thi's contention of the appellant therefore fails.

The contention that the disqualification prescribed in
section 16(1)(ix) violates the fundanental rights of the
appel l ant under article 14 and article 19(1)(g) is equally

unt enabl e. Article 14 forbids class legislation but does
not forbid reasonable classification for the purposes of
| egi sl ati on. That classification however cannot be

arbitrary but nust / rest upon sone real ‘and substantia
di stinction bearing a reasonable andjust relation to the
things in respect of which the classification s nade. In
other words the classification must have a reasonable
relation to the object or the purpose sought to be achieved
by the inpugned | egislation. The classification here is of
the legal practitioners who are enployed on paynment on
behal f of the Municipality or act against the Minicipality
and those | egal practitioners are disqualified from standing
as candidates for election. The object or purpose to be
achieved is the purity of public life, which object would
certainly be thwarted if there arose a situation where there
was a conflict between interest and duty. The possibility
of such a conflict can be easily visualised, because if a
Muni ci pal Councillor is enployed as a paid legal practi-
tioner on behalf of the Municipality there is a 1ikelihood
of his msusing his position for the purposes of obtaining
Muni ci pal briefs for hinself and persuading the Minicipality
to sanction unreasonable fees. Simlarly, if he was acting
as a legal practitioner against the Municipality he mght in
the interests of his client m suse any know edge which he
m ght have obt ai ned

129
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as a Councillor through his access to the Minicipal records
or he might sacrifice the interests of the Minicipality for
those of his clients. No doubt having regard to the best
traditions of the profession very few legal practitioners
would stoop to such tactics, but the Legislature in its
wi sdom t hought it desirable to elimnate any possibility  of
a conflict between interest and duty and ained at achieving
this object or purpose by prescribing the requisite
di squal i fication. The classification thus would certainly
have a reasonable relation to the object or purpose sought
to be achi eved.

It was however urged that besides this category there are
al so other categories where there would be a possibility of
conflict between interest and duty and that in so far as
they were not covered by the disqualifications prescribed by
section 16(1) of the Act the provision disqualifying the
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category to which the appellant bel onged was discrimnatory.
It was particularly pointed out that a client who had a
l[itigation against the Municipality was not prevented from
standing as a candidate for election whereas the |ega

practitioner who held a brief against the Minicipality was
di squalified, though the ban against both these categories
could be justified on ground of avoidance of conflict
between interest and duty. The sinple answer to this
contention is that legislation enacted for the achievenent
of a particular object or purpose need not be all enbracing.
It is for the Legislature to determ ne what categories it
woul d enbrace wthin the scope of legislation and nerely
because certain categories which would stand on the sane
footing as those which are covered by the legislation are
| eft out would not render |egislation which has been enacted
in any manner di-scrinminatory and violative of t he
f undanent al ri ght guaranteed by article 14 of t he
Consti tution.

The right 'of the appellant to practise the profession of |aw
guaranteed by article 19(1) (g) cannot be said to have been
viol ated, because in laying down the disqualification in
section 16(1) (ix) of the Act the Legislature does not
prevent him from practising his profession of law but it
only lays down that if he wants
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to stand as a candidate for election he shall not either be
enployed as a paid legal practitioner on behalf of the
muni cipality or act as a legal practitioner  against the
Muni ci pality. There is no fundanental right in any person
to stand as a candidate for election to the Minicipality.
The only fundanental right which is guaranteedis that of
practising any profession or carrying on any occupation

trade or business. There is no violation of the latter
right in prescribing the disqualification of the type
enacted in section 16(1) (ix) of the Act. |If he wants to
stand as a candidate for election it is but -proper that he
should divest hinself of his paid brief on behalf of the
Muni ci pality or the brief against the Minicipality in /which
event there wll be certainly no bar to his candi dature.
Even if it be taken as a restriction on his right to
practice his profession of |aw, such restriction would be a
reasonable one and well within the anbit —of article 19
clause 5. Such restriction would be a reasonable one to
inmpose in the interests of the general public for the
preservation of purity in public life. W therefore see no
substance in this contention of the appellant also.

The appeal accordingly fails and stands dismssed wth
costs.

Appeal dism ssed




