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ACT:

Representation of the People Act, 1950: ss. 77, 80 to
87, 100 and 123--Election petition--Allegations of corrupt
practice--Not to be vague or general--scrutiny by Court in a
Strict manner--Jurisdiction of Court to strike out plead-
i ngs--Enpowered at any stage of proceeding even before
filing of witten statenment--Tinme limt for _enquiry-Desira-
bility for suitable Parlianmentary |egislation

Code of Civil Procedure: OVI R 16, OVII R 11, Strik-
i ng out of pl eadi ngs----Rej ection of el ection
petition--Jurisdiction of the Court.

HEADNOTE

The el ection of the respondent, who was returned to the
Lok Sabha in a bye election in 1981, was challenged by the
appel l ant under s. 80 of the Representation of the People
Act, 1951, on a nunber of grounds, including the allegations
of corrupt practice of undue influence, hiring and procuring
of vehicles for carrying voters and obtaining the assistance
of Governnment servants and incurring expenses at the elec-
tion in excess of the permssible limt. Upon a | prelimnary
obj ection raised by the respondent the H gh Court struck off
the pl eadi ngs as vague, general, unnecessary, frivolous and
vexatious within the neaning of Order VI Rule 16 of -the Code
of Civil Procedure and rejected the petition under Order VII
Rule 11 read with s. 87 of the Act on the ground that it did
not discl ose any cause of action.

In the appeal under s. 116-A of the Act against the
order of the Hi gh Court, it was contended for the appellant
that the H gh Court had no jurisdiction to entertain prelim
inary objections under Oder VI Rule 16 or to reject the
el ection petition under Order VIl Rule 11 of the Code before
the respondent had filed his witten statenent to the peti-
tion, which deprived himof the opportunity of amending the
petition by supplying material facts and particulars, that
al | egations contained in various paragraphs of the petition
constituted corrupt practices which disclosed cause of
action within the meaning of s. 100 of the Act and the Hi gh
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Court commtted error in holding that the petition was
detective, on the premise that it did not disclose any
triable issue, and that the election petition disclosed
primary facts regarding corrupt practice and

370

if there was absence of any particulars or details the High
Court should have afforded opportunity to the appellant to
amend the petition.

The respondent was subsequently returned to the Lok
Sabha in the general election held in 1984 and the validity
of that election has been upheld in Azhar Hussain v. Rajiv
Gandhi, AIR 1986 SC 1253 and Bhagwati Prasad v. Rajiv
Gandhi, [1986] 4 SCC 78- The relief of setting aside the
i mpugned el ection had thus beconme infructuous by |apse of
time as the subsequent el ection could not be set aside on
the grounds raised-in the petition. But since s. 98 read
with s. 99 of the Act mandates investigation of charges of
corrupt practice, if any, raised against the returned candi -
date, and as proof thereof entails incurring of disqualifi-
cation from contesting subsequent election for a period of
six years, the Court heard the appeal at |ength.

On the questions: Whether the H gh Court had jurisdic-
tion to strike out pleadi ngs under Order VI Rule 16 of the
Code of Gvil Procedure and to reject an election petition
under Order VII Rule 11 of that Code at the prelimnary
stage, even though no witten statenment had been filed by
the respondent, whether in the instant case in entertaining
the prelimnary objections and rejecting the election peti-
tion the H gh Court deprived the appellant of an opportunity
to anend the petition and to make good the deficiencies by
suppl ying necessary particulars and details of the corrupt
practices alleged in the petition, and whether the ' various
par agraphs of the said el ection petition disclosed any cause
of action.

Di sm ssing the appeal

HELD: 1.1 Right to contest election or to question the
el ection by neans of an election petition is neither common
aw nor fundanental right, instead it is a statutory /right
regul ated by the statutory provisions of the Representation
of the People Act, 1951, which is a conplete-and self con-
tained Code. Qutside the statutory provisions, there is no
right to dispute an election. The provisions of the G vi
Procedure Code are applicable to the extent as pernissible
by s. 87 of the Act. [387H 388B]

1.2. The scheme of the Act shows that an el ection can be
guestioned under the statute as provided by s. 80 on the
grounds as contained in s. 100. The pl eadi ngs are regul ated
by s. 83, which lays down a mandatory provision in providing
that an el ection petition shall contain a COnci se statenent
of material facts and set forth full particulars of
371
corrupt practices with exactitude. [388C

1.3 Since allegations of corrupt practice are in the
nature of crimnal charges, it is necessary that each -and
every corrupt practice nust be clearly and specifically
pleaded and it should be complete in itself so that the
returned candi date may know the case he has to neet. |If the
all egations are vague and general and the particulars of
corrupt practice are not stated in the pleadings the tria
of the election petition cannot proceed for want of cause of
action. [388DE]

N. P.  Ponnuswami v. Returning O ficer, [1952] SCR 218;
Jagan Nath v. Jaswant Singh, AR 1954 SC 210 and Jyoti Basu
v. Debi Ghosal, [1982] 3 SCR 318, referred to.

2.1 A conbined reading of ss. 81, 83, 86 and 87 of the
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Act nmamkes it apparent that an election petitionis liable to
be dismissed inlinmne at the initial stage if it does not
di scl ose any cause of action. Cause of action in questioning
the wvalidity of election nust relate to the grounds speci-
fied in s. 100 of the Act. If the allegations contained in
the petition do not set out grounds of challenge as contem
plated by s. 100 and if the allegations do not conform to
the requirenent of ss. 81 and 83 the pleadings are liable to
be struck off under Order VI Rule 16 of the Code of Givi
Procedure. If after striking out defective pleadings the
Court finds that no cause of action remmins to be tried it
woul d be duty bound to reject the petition under Order VII
Rul e 11 of the Code. [382H, 386A-C

Azhar Hussain v. Rajiv Gandhi, AR 1986 SC 1253; Bhag-
watii Prasad v. Rajiv Gandhi, [1986] 4 SCC 78; Udhav Singh
v. Madhay Rao Scindia, [1976] 2 SCR 246 and Charan Lal Sahu
JUDGVENT:
to.

2.2 I'n the instant case, the appellant failed to plead
conpl ete ‘details of corrupt practices which could constitute
a cause of action as contenplated by s. 100 of the Act. He
also failed to give the material facts and other details of
the alleged corrupt practices. The High Court, therefore,
rightly exercised its power in rejecting the election peti-
tion under Order VIl Rule 11 of the Code. [401G 403G H]

3. | Oder VI Rule 16 of the G vil Procedure Code per-
mts striking out of pleadings which are unnecessary, scan-
dal ous, frivol ous, or vexatious or which may tend to preju-
dice, enbarrass or delay a fair-trial at any stage of the
proceedings. It does not admt of any exception. that the
respondent nust file witten statenent before the
372
prelimnary objections could be entertained. If, therefore,
a prelimnary objection is rai sed before comencenent of the
trial, the court is duty bound to consider the same. It need
not wait for the filing of the witten statenment by the
def endant and point out defects. Instead it can proceed to
hear the prelimnary objection and strike out the pleadings.
[ 387BC, 386D, 383AB, CD]

3.2. The High Court, therefore, had jurisdictionin the
instant case to strike out pleadings at the preliminary
stage even though no witten statenment had been filed by the
respondent. [ 382CD]

K. Kamaraja Nadar v. Kunju Thevar & Ors., [1959] ~SCR
583, referred to. Union of India v. Surjit Singh Atwal,
[1979] 2 SCR 1002, distinguished. Vidya Charan Shukla v.
GP. Tiwari & Os., AIR 1963 MP 356 overrul ed.

4.1 The Court did not deprive the appellant of the
opportunity to amend the petition and to nmke good the
deficiencies by supplying the necessary particulars and
details of the corrupt practices alleged in the petition. He
was free to file amendnment application, but at no stage did
he express any desire to make any amendnent application nor
he made any application to that effect before the High
Court. It was open to himto have nade that application but
he hinself did not nmake any such application. [387DE]

4.2 The High Court was under no legal obligation to
direct the appellant to anend pl eadings or to suo noto grant
time for the same. Mreover, the allegations of corrupt
practice as required by Section 83 were not conplete and did
not furnish any cause of action. [387F]

5.1 The petition was drafted in a highly vague and
general manner. Various paragraphs of the petition presented
disjointed averments and it is difficult to make out as to
what actually the petitioner intended to plead. [401H]
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5.2 The allegations contained in paragraphs 1 to 7
contain narration of facts as to when the election took
place and the petitioner’'s desire to file his nomi nation
paper and the obstruction raised by the authorities and the
all egation that the police were shadowi ng the appellant do
not make out any ground under s. 100 of the Act. [388H]

5.3 The allegation in para 8 that food was given to the
wor kers of the respondent at sone places assuning to be true
does not neke out a
373
case of corrupt practice or any other ground of challenge
under s. 100 of the Act. A corrupt practice as contenpl ated
by s. 123(6) contenplates incurring or authorising expendi-
ture beyond the prescribed limt. The inmpugned allegation
does not contain any avernment that the respondent incurred
or authorised expenditure beyond the prescribed Iimt.
[ 389B- D]

5.4 Paras 9 to 19 nmerely show that a nunmber of vehicles
were plying with party flags of the respondent in the con-
stituency on different dates which by itself do not consti-
tute any corrupt practice. The basic ingredients to make out
a ground for challenging theelection under s. 100 of the
Act in these paras were totally lacking. They, therefore,
di scl osed no cause of action. [389E-(QF

5.5 The allegations in paras 20 and 21 that the nother
of the returned candi date, who was the Prine Mnister, had
toured the constituency alongwith himand in her speeches
had appealed to the voters to vote for himdo not constitute
undue i nfluence or any other corrupt practice. It is always
open to a candidate or his supporters to ~appeal to the
electors to vote for a particular candidate for the devel op-
nent and progress of the area. This would be  a legitimte
appeal , [389H 390A]

5.6 The allegations in paras 22 to 26 of the petition
relate to the relationship of the appellant with his agent.
These do not nake out any ground under s. 100 of the  Act.
[ 390B(C

5.7 The statenment in para 27 that the appellant as well
as his election agent were being followed by police does not
refer to any violation of law or rule or conm ssion of any
el ectoral offence by the returned candidate or his workers
with his consent. [390C

5.8 The allegation in para 28 that on the polling day a
lady went to the polling booth alongwith a voter where  he
af fi xed stanmp on ball ot paper and returned with her does not
amount to any corrupt practice with consent of the returned
candidate wunless it could be shown that it wmaterially af-
fected the result of the election. [390D

5.9 The allegation in para 29 that on the polling day
drinking water and batashas were being distributed to the
voters at the polling station does not show that it was
being done wth the consent of the respondent or that he
spent money over it or that the said action influenced the
voters or that it materially affected the result of the
el ection. In the absence of such allegations it disclosed no
cause of action. [390F]

374

5.10 The allegations in paras 31 to 35 that workers of
the respondent hel ped voters to cast their votes in favour
of the respondent, do not ampunt to any corrupt practice
unless there was further allegation that it materially
affected the result of the election. [390FG

5.11 The avernents made in paras 37 and 38 contain
narration of facts which have no bearing on any corrupt
practice. [391A]
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5.12 The allegations in paras 39 to 49 that neither the
appel l ant nor his el ection agent had appoi nted any counting
agents but a nunber of persons had acted as his counting
agents in an unauthorised manner and that conplaints made by
him were not considered by the Returning Oficer, even if
assuned to be true do not make out any case of conm ssion of
corrupt practice. [391B]

The High Court, was, therefore, justified in striking
out all these paragraphs.

6.1 In order to constitute a corrupt practice as contem
plated by ss. 77 and 123(6) it is necessary to plead requi-
site facts show ng authorisation or undertaking of reim
bursenent by the candidate or his election agent. A nere
vague and general statenent that the candidate and his
workers with his consent spent noney in election in excess
of the permi ssible ceiling would not be sufficient to con-
stitute corrupt practice: [392G 393A]

Rananjaya Singh v. Baijnath Singh, [1955] 1 SCR 671;
Smt. Indira Gndhi v. Ral Narain, [1976] 2 SCR 347 and
Kunwar  Lal Gupta v.A N Chawa, [1975] 2 SCR 259, referred
to.

6.2 Any voluntary expense-incurred by a political party,
wel | wi shers, synpathisers or association of persons does
not fail within the mschief of s. 123(6), instead only that
expenditure which/is incurred by the candidate hinself or
authorised by him /is material for the purpose ors. 77.
[ 392B]

Dr. P. Nalla Thanpy Terah v. ‘Union of India & Os.,
[ 1985] Supp. SCC 189, referred to.

6.3 The allegations contained in various sub-paras of
para 50 nerely allege that a nunber of vehicles were plying
with the flags of the party to which the returned candidate
bel onged and food was served in connection with the election
nmeetings, distribution of badges and
375
leaflets. There is no allegation that the returned candi date
incurred or authorised incurring of expenditure /for the
af oresai d purposes. Unless the allegations are specific that
the candidate or his election agent authorised the expenses
before the noney was actually spent and that the candidate
or his election agent reinbursed or undertook to - reinburse
the sanme the necessary ingredient of corrupt practice would
not be conplete and it would provide no cause of action to
plead corrupt practice. The High Court was justified in
striking out the sane. [393G 394A]

7.1 If some devel opnental activity was carried on in the
constituency and if it was conmpleted during the election
period it could not anpbunt to any gift or pronmise to. the
voters. [394(Q

7.2 The allegation in para 53(1)(A) does not disclose
any material fact or particular regarding the alleged cor-
rupt practice of making gift which may amount to bribery
within the meaning of s. 123(1)(A). It nerely states that
Amet hi railway station was being constructed and during the
election its work was speeded up which persuaded the voters
to cast their votes in favour of the returned candidate.
There is no allegation that ,he returned candidate or his
workers with his consent nmade any gift, offer or promise to
any elector to vote or refrain fromvoting at an election.
[ 394EF]

8.1 A candidate, his workers and supporters have every
right under the |l aw to canvass for the success of a particu-
lar candidate saying that if elected he would work for the
devel opnent of the constituency. Such a prom se does not in
any way interfere with the free exercise of electoral right
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of the electors. [395E]

8.2 The allegations in paras 53(1)(B) and (C) that the
returned candi date, his nother and their workers with their
consent nmade promise through newspapers, panphlets and
speeches that voters should cast their votes in favour of
the respondent for the sake of progress and devel opment of
the constituency, nerely anounts to a representation being
nade by the party | eader and the returned candi date and his
wor kers. Such a statenent of pronise is a legitinmte one and
it does not fail within the definition of bribery and undue
i nfl uence under s. 123(1)(A) or s. 123(2). [395B, DO

8.3 Declaration of public policy or a prom se of public
action or prom se to develop the constituency in general do
not interfere with free exercise of electoral rights as the
sane do not constitute bribery or undue influence. [396B]
376

Shiv Kirpal Singh v.V.V. Gri, [1971] 2 SCR 197 and H. V.
Kamath v. Ch. Ni-tiraj singh, [1969] 3 SCR 813, referred to.

9.1 Hiring or procuring of a vehicle by a candidate or
his agent ~or by any other person with his consent is the
first essential ingredient of the corrupt practice under s.
123(5), the second such ingredient is that the hiring or
procuring of the vehicle nust be for conveyance of the
voters to and fromthe polling station, and the third that
conveyance of electors is free fromany charge. If any of
the three ingredients is not pleaded to nake out a case of
corrupt practice under s. 123(5) the charge nust fail
[ 397E, 399(C

9.2 The allegations contained in para 30 and 53(1)(D
conspi cuously do not contain any pleading regarding hiring
and procuring of the vehicles by the returned candi date or
any of his workers with his consent for conveyance ' of the
voters to and frompolling station free of cost. No particu-
I ars of any kind have been’ specified. The paras, therefore,
do not make out any charge of corrupt practice as contem
plated by s. 123(5) and the Hi gh Court was justified in
striking out the sane. [399G 400A]

Joshbhai Chunni bhai Patel v. Anwar Beg A. Mrza, [1969]
2 SCR 97; Ch. Razik Ramv. Ch. J.S. Chouhan & Ors., AI'R 1975
SC 667; Balwant Singh v. Lakshmi Narain, [1960] 3 SCR 91
Dadasaheb Dattatraya Pawar & Ors. v. Pandurang Raoji Jagtap
& Os., [1978] 2 SCR 524; Dharnesh Prasad Verma v. Faiyaza
Azam [1985] 1 SCR 11; Rajendra Singh Yadav v. Chandra Sen &
Os., AR 1979 SC 882 and Balwan Singh v. Prakash Chand &
Os., AIR 1976 SC 1187, referred
to.

10.1 In order to constitute a corrupt practice under s.
123(7), it is essential to clothe the petitionwith a cause
of action which would call for an answer fromthe returned
candidate and it should, therefore, plead nbde of ~ assist-
ance, neasure of assistance and all facts pertaining to the
assi stance. The pl eadi ng should further indicate the kind or
form of assistance obtained and in what manner the assi st-
ance was obtained or procured or attenpted to be procured by
the candidate. for pronoting the prospect of his election
The petitioner nmust state with exactness the tinme of assist-
ance, the nmanner of assistance and the persons from whom
assistance was obtained or procured by the candidate.
[ 400DFE]

10.2 The allegations in sub-paras 1, 2 and 3 of para
53(1)(E) that though the appellant had not appointed any
counting agent but stil
377
certain persons acted as his counting agents and the return-
ing officer did not hold any inquiry into his conplaint, in
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sub-para 4 that there was fear psychosis and it |ooked as if
the police and other governnment officials wanted to help the
returned candi date, in sub-para 5 of certain persons hel pi ng
the wvoters to cast their votes on the polling day and that
some persons cast votes 100 to 200 tines and their signa-
tures were not obtained do not nake out any charge of cor-
rupt practice within the provisions of s. 123(7). [400FG

11. The allegations in para 53(2) that the presiding
officers did not performtheir duties in accordance with | aw
i nasmuch as they failed in their duty to renove the posters
and other propaganda material fromthe polling booth and
that the election synbol of the returned candidate was
di splayed within 100 netres of the polling booth in viola-
tion of the rules do not nake out any charge of corrupt
practice. If at all, it could be a ground under s.
100(1)(d)(iv) for setting aside election on the ground of
its being materially affected but no such plea was raised.
[ 401EF]

12. The allegation in para 52 that the returned candi-
dat e had ‘poll ed cent per cent votes.in his favour in certain
villages —of the constituency do not nmake out any corrupt
practice or any ground of challenge under s. 100 and it was
rightly struck off by the H gh Court. [394B]

13. Oder VI Rule 17 of the Code of Civil Procedure
permts anendnent of an election petition but the sanme is
subj ect to the provisions of the Act. Section 81 prescribes
a period of 45 days fromthe date of ‘the election for pre-
senting election petition calling in question the election
of the returned candidate. After the expiry of that period
no election petition.is maintainable and the H gh Court or
this Court has no jurisdiction to extend the period of
[imtation. An order of anmendment permitting a new ground to
be raised beyond the tine specified in s. 81 would anpunt to
contravention of these provisions and i s beyond the anbit of
s. 87 of the Act. A new ground cannot, thus, be raised or
inserted in an election petition by way of amendnent after
the expiry of the period of limtation. [402CD

In the instant case, the election petition was presented
to the Registrar of the H gh Court on the |last day of the
[imtation. The amendnents clained by himare not “in the
nature of supplying particulars instead those seek to raise
new grounds of challenge. Various paras of the election
petition which are sought to be anended do not disclose
378
any cause of action. Therefore, it is not- permssible to
all ow amendnent after expiry of the period of Ilinitation
[ 402A, E]

14.1 Court should not undertake to decide an issue
unless it is aliving issue between the parties, for if an
issue is purely academc in that its decision one way or the
other would have no inpact on the position of the  parties,
it would be waste of public time to engage itself in decid-
ing it. [380D

Sun Life Assurance Conpany of Canada v. Jervis, [1944]
AC 111, referred to.

14.2 Election is the essence of denocratic system and
purity of elections nust be naintained to ensure fair elec-
tion. Election petition is a necessary process to hold
inquiry into corrupt practice to maintain the purity of
el ection. But there should be sone tine [imt for holding
this inquiry. [381E]

14.3 Parliament should consider the desirability of
anmending the election law to prescribe tinme limt for in-
quiry into the allegations of corrupt practice or to devise
means to ensure that valuable tine of this Court is not
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consumed in election matters which by afflux of tinme are
reduced to nere academc interest. [381D]

15. A large nunber of independent candi dates contest the
election for the nere sake of contesting, with a view to
make out grounds for challenging the election. They pol
only paltry nunber of votes. Parlianment should devise ways
and neans to neet the onslaught of such independent candi-
dates who are not quite serious about their business. [402G
403B, G

&

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 430 of
1982.

From the Judgnent and Order dated 12.10.1981 of the
Al | ahabad Hi gh Court in E. P. No. 1 of 1981
Appeal | ent in person

Dr. Y.S. Chitale, N. Nettar, G S. Narayan Rao and R B.
Datar for the Respondent.

The Judgrment of the Court was delivered by

SINGH, J. This appeal under Section 116-A of the Representa-
379

tion of the People Act 1951 is directed agai nst the order of
the H gh Court of Al ahabad (Lucknow Bench) dated 12.10.1981
rejecting the election petition filed by the appellant
guestioning the election of the respondent as nenber of the
Lok Sabha.

A bye election was held on June 14, 1981 to fill up the
vacancy to the Lok Sabha caused by the death of Sanjay
Gandhi in the 25th Anethi_ Constituency in D strict Sultanpur
inthe State of Utar Pradesh. The appellant, the respondent
and 13 other candi dates contested the el ection. On 15th June
1981 Rajiv Gandhi was decl ared el ected having polled 258884
votes while the appellant polled 2728 votes only. The appel -
lant filed an election petition under Section 80  of the
Representati on of the People Act 1951 (hereinafter /referred
to as the Act) questioning the validity of the el ection of
the respondent on a nunmber of grounds, includingthe allega-
tions of corrupt practice of undue influence, hiring and
procuring of vehicles for carrying voters and obtaining the
assi stance of CGovernnent servants and incurring expenses at
the election in excess of the permissible linmit. The Hgh
Court issued notice to the respondent who appeared before it
and rmade an application under Oder VI Rule 16 of the  Code
of Civil Procedure for striking out the pleadings contained
therein as the same were vague, general, unnecessary, frivo-
lous and vexatious which did not disclose any cause of
action. Respondent further prayed that the el ection petition
be rejected under Order VIl Rule 11 of the Civil Procedure
Code read with Section 87 of the Act.

A learned Single Judge of the H gh Court before whomthe
prelimnary objections were raised caused service of the
copy of the objections on the appellant who was appearing in
person and granted tine to himto subnmit his reply. The
appel | ant, however, did not submit any reply to the prelim-
nary objections and in spite of date being fixed for hearing
argunents in his presence he did not appear before the Court
on the date fixed for argunents. The | earned Judge after
hearing the argunments advanced on behal f of the respondent
passed an order on 12th Cctober 1981 holding that the var-
i ous paragraphs contained in the petition were vague and the
sane did not contain sufficient averments to constitute any
corrupt practice and the various paragraphs of the petition
wer e unnecessary, frivolous and vexatious wi thin the neaning
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of Oder VI Rule 16 of the Code of G vil Procedure. The
| earned Judge struck off paragraphs 2 to 53, 55 to 57 and
rejected the petition under Order VII Rule 11 read wth
Section 87 of the Act on the ground that the election peti-
tion did not disclose any cause of action. The appellant has
preferred this appeal against the said order

380

The el ection under challenge relates to 198 1, its term
expired in 1984 on the dissolution of the Lok Sabha, there-
after another general election was held in Decenber, 1984
and the respondent was again elected from25th Arethi Con-
stituency to the Lok Sabha. The validity of the election
held in 1984 was questioned by neans of two separate elec-
tion petitions and both the petitions have been disni ssed.
The wvalidity of respondent’s election has been wupheld in
Azhar Hussain v. Rajiv Gandhi, AR 1986 SC 1253 and Bhagwat i
Prasad v. Rajiv Gandhi, [1986] 4 SCC 78. Since the impugned
election ‘relates to-the Lok Sabha which was dissolved in
1984 the respondent’s el ection cannot be set aside in the
present . ‘proceedings even if the election petitionis ulti-
mately allowed on trial as the respondent is a continuing
menber of the Lok Sabha not on the basis of the inpugned
election held in 1981 but-on the basis of his subsequent
election in 1984. Even if we allow the appeal and renmit the
case to the H gh Court the respondent’s election cannot be
set aside after trial of the election petition as the relief
for setting aside the election has been rendered infructuous
by lapse of tine. In this view grounds raised in the peti-
tion for setting aside the election of the respondent have
been rendered academ c. Court should not undertake to decide
an issue unless it is aliving issue between the parties. If
an issue is purely acadenmic in that its decision one way or
the other would have no inpact on the position of the par-
ties, it would be waste of public tine to engage itself in
deciding it. Lord Viscount Sinmon'in his speech in the House
of Lords in Sun Life Assurance Conpany of Canada v.  Jervis,
[1944] AC 111 observed; "1 do not think that it would be a
proper exercise of the Authority which this House ‘possesses
to hear appeals if it occupies tinme in this casein deciding
an academi c question, the answer to which cannot affect the
respondent in any way. It is an essential quality of _an
appeal fit to be disposed of by this House that there should
exi st between the parties a matter in actual controversy
which the House undertakes to decide as a living issue."
These observations are relevant in exercising the appellate
jurisdiction of this Court.

The main controversy raised in the present appeal re-
garding setting aside of the respondent’s ‘election has
becomre stale and academic, but precious tine of the / apex
Court was consuned in hearing the appeal at Length on ac-
count of the present state of law. Section 98 read wth
Section 99 indicates that once the machinery of the Act is
noved by neans of an election petition, charges of corrupt
practice, if any, raised against the returned candi date rnust
be investigated. On conclusion of the trial if the Court
finds that a returned candi date or any of his el ection agent
is guilty of comm ssion of corrupt practice he or his
381
el ection agent, as the case may be, would be guilty of
el ectoral offence incurring disqualification fromcontesting
any subsequent election for a period of six years. In this
state of legal position we had to devote considerable tine
to the present proceedings as the appellant insisted that
even though six years period has elapsed and subsequent
el ecti on has been ’'held nonetheless if the allegations made
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by him nmake out a case of corrupt practice the proceedings
shoul d be remanded to the High Court for trial and if after
the trial the Court finds himguilty of corrupt practice the
respondent should be disqualified. If we were to remand the
proceedings to the High Court for trial for holding inquiry
into the allegations of corrupt practice, the trial itself
may take couple of years, we doubt if any genuine and bona
fide evidence could be produced by the parties before the
Court, in fact, during the course of hearing the appellant
himsel f stated before us nore than once, that it would now
be very difficult for himto produce evidence to substanti-
ate the allegations of corrupt practice but nonetheless he
insisted for the appeal being heard on nerits. Though the
matter is stale and academic yet having regard to the
present state of |law, we had to hear the appeal at |ength.

Before we consider the submissions on nerit, we would
like to say that Parlianent shoul d consider the desirability
of amending the law to prescribe tinme limt for inquiry into
the allegations of corrupt practice or to devise neans to
ensure that valuable time of this Court is not consumed in
el ection matters which by efflux of tine are reduced to nere
acadenic interest. Electionis the essence of denocratic
system and purity of elections nmust be maintained to ensure
fair election. Electionpetition is a necessary process to
hold inquiry into corrupt practice to maintain the purity of
el ection. But there should be sone tine limt for holding
this inquiry. |Is it in public interest'to keep sword of
Danocl es hanging on'the head of the returned candidate for
an indefinite period of time as a result of which he cannot
perform his public duties and discharge his obligations to
his constituents? W do not nean to say that the  returned
candi date should be pernitted to delay proceedings —and to
plead later on the plea of limtation. Ways and neans shoul d
be found to strike a balance in ascertaining the purity of
el ection and at the sane time in preventing waste of public
time and nmoney and keeping the sword of Danocles hanging on
the head of returned candidate for an indefinite period of
time.

The appellant appeared in person and argued the ease
vehenmently for a nunber of days. He made three subni ssions:
(i) The High Court had no jurisdictionto entertain prelim-
nary obj ections under
382
Oder VI Rule 16 or to reject the election petition under
O der VIl Rule 11 of the Code of Civil Procedure before the
respondent had filed his witten statement to the petition
In rejecting the petition under Order VIl Rule 11 the High
Court deprived the appellant opportunity of ‘“amending the
petition by supplying material facts and particulars.”  (ii)
Al l egations contained in various paragraphs of the -election
petition constituted corrupt practice which disclosed cause
of action within the meaning of Section 100 of the Act. The
Hi gh Court conmitted error in holding that the petition was
defective on the premse that it did not disclose any  tri-
able issue. (iii) The election petition disclosed prinmary
facts regarding corrupt practice and if there was absence of
any particulars or details the H gh Court should have af-
forded opportunity to the appellant to amend the petition

The first question which falls for our determination is
whet her the Hi gh Court had jurisdiction to strike out plead-
ings under Order VI Rule 16 of the Code of Civil Procedure
and to reject the election petition under Order VII| Rule 11
of the Code at the prelimnary stage even though no witten
statemrent had been filed by the respondent. Section 80
provides that no election is to be called in question except
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by an election petition presented in accordance with the
provisions of Part VI of the Act before the H gh Court.
Section 81 provides that an election petition may be pre-
sented on one or nore of the grounds specified in Section
100 by an el ector or by a candidate questioning the el ection
of a returned candidate. Section 83 provides that an elec-
tion petition shall contain a concise statement of materia
facts on which the petitioner relies and he shall set forth
full particulars of any corrupt practice that he may all ege
including full statenent of the nanes of the parties alleged
to have commtted such corrupt practice and the date and
pl ace of the comm ssion of each such practice. Section 86
confers power on the High Court to dismss an election
petition which does not conply with the provisions of Sec-
tions 81 and 82 or Section 117. Section 87 deals wth the
procedure to be followed in the trial of the election peti-
tion and it lays down that subject to the provisions of the
Act and of any rul es made thereunder, every election peti-
tion shall betried by the Hi gh Court as nearly as may be in
accordance ~with the procedure applicable to the trial of
suits under the Code of Civil Procedure, 1908. Since provi-
sions of Cvil Procedure Code apply to the trial of an
election petition, Oder VI Rule 16 and Order VI| Rule 11
are applicable to the proceedings relating to the trial of
an election petition subject to the provisions of the Act.
On a conbi ned readi ng of Sections 81, 83, 86 and 87 of the
Act, it is apparent that those paragraphs -of a petition
whi ch do not discl ose any cause of
383
action are liable to be struck off under Order VI Rule 16,
as the Court is enpowered at any stage of the proceedings to
strike out or delete pleading which is unnecessary, scandal -
ous, frivolous or vexatious or which may tend to prejudice,
enbarrass or delay the fair trial of the petition or  suit.
It is the duty of the Court to examne the plaint and it
need not wait till the defendant files witten statenent and
points out the defects. If the court on exam nation of the
plaint or the election petition finds that it ‘does not
di scl ose any cause of action it would be justified in'strik-
ing out the pleadings. Order VI Rule 16 itself enpowers the
Court to strike out pleadings at any stage of the proceed-
ings which may even be before the filing of the witten
statenent by the respondent or conmmencenent of the trial. If
the Court is satisfied that the election petition does not
make out any cause of action and that the trial would preju-
di ce, enbarrass and delay the proceedings, the court need
not wait for the filing of the witten statenent instead it
can proceed to hear the prelimnary objections (and strike
out the pleadings. If after striking out the pleadings the
court finds that no triable issues remain to be considered,
it has power to reject the election petition under “Order VII
Rul e 11.
In K. Kamaraja Nadar v. Kunju Thevar and O's., [1959]

SCR 583 the Election Tribunal and the H gh Court both re-
fused to consider prelimnary objections raised by the
returned candidate at the initial stage on the ground that
the sanme would be considered at the trial of the election
petition. This Court set aside the order and directed that
the prelimnary objection should be entertained and a deci -
sion reached thereupon before further proceedi ngs were taken
in the election petition. Bhagwati, J. speaking for the
Court observed thus:

"W are of opinion that both the Election

Tribunal and the Hi gh Court were wong in the

view they took. If the prelimnary objection
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was not entertained and a decision reached
t hereupon, further proceedings taken in the
El ection Petition would nmean a full fledged
trial involving exanmination of a large numnber
of wi tnesses on behalf of the 2nd respondent
in support of the nunerous allegations of
corrupt practices attributed by him to the
appel l ant, his agents or others working on his
behal f; examination of a large nunber of
witnesses by or on behalf of the appellant
controverting the allegations nade against
him exam nation of witnesses in support of
the recrimnation submtted by the appellant
agai nst the 2nd respondent; and |arge
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nunber of visits by the appellant from distant
pl aces |i ke Del hi- and Bombay to Ranchi result-
ing in- not only heavy expenses and |oss of
time ~and diversion of the appellant from his
public duty inthe various fields of activity
including those i nthe House of the People: It
woul d nean unnecessary harassnent and expenses
for the appellant which could certainly be
avoided if the prelimnary objection urged by
him 'was decided at the initial stage by the
El ecti on Tribunal ."

In Udhav Singh v. Madhav Rao Scindia, [1976] 2 SCR 246
this Court held that failure to plead even a single nateria
fact leads to an inconplete cause of action and inconplete
allegations of such a charge are liable tobe struck off
under Order VI Rule 16, Code of Cvil Procedure.. |f the
petition is based solely on those all egations which suffer
from lack of material facts, the petitionis liable to be
summarily rejected for want of a cause of action. In Charan
Lal Sahu & Ors., v. Gani Zail Singh & Anr., [1984] 2 SCR 6
an el ection petition challenging the election of Gani @ Zai
Si ngh, President was rejected summarily at the initial stage
by a Constitution Bench of this Court on the ground that the
pl eadings contained in the election petition even assum ng
to be true and correct did not disclose any cause of  action
for setting aside the election of the returned -candi date.
The precise question as raised by the appellant was consid-
ered at length by this Court in Azhar Hussain v.  Rajiv
Gandhi and this Court held that the Hi gh Court while dealing
with the election petition has power to strike out pleadings
under Order VI Rule 16 and to reject the election petition
under Oder VII Rule 11 if the petition does. not disclose
essential facts to clothe it with conplete cause of action
Failure to plead even a single nmaterial fact would anpbunt to
di sobedi ence of the nandate of Section 83(1)(a) and el ection
petition could therefore be and nust be dismissed if it
suffers fromany such vice. The Court repelled the 'subms-
sion that the power to reject an election petition summarily
under the Code of Civil Procedure should not be exercised at
the threshold. The Court observed as under

"I'n substance the argunment is that the Court
nmust proceed with the trial, record the evi-
dence, and only after the trial of the elec-
tion petition is concluded that the powers
under the Code of Civil Procedure for dealing
appropriately with the defective petition
whi ch does not discl ose cause of action should
be exercised. Wth respect to the |earned
counsel, it is an argurment which it is diffi-
cult to conpre-
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hend. The whol e purpose of confernent of such
powers is to ensure that a litigation which is
nmeani ngl ess and bound to prove abortive should
not be permtted to occupy the time of the
court and exercise the mnd of the respondent.
The sword of Danpcl es need not be kept hanging
over his head unnecessarily w thout point of
purpose. Even in an ordinary civil [litigation
the court readily exercises the power to
reject a plaint if it does not disclose any
cause of action. O the power to direct the
concerned 'party to strike out unnecessary,
scandal ous,  frivolous or vexatious parts of
the pleadings. O such pleadings which are
likely “"to cause enbarrassnment or delay the
fair trialof the action or which is otherw se
an abuse of the process of law. An order
directing a party to strike out a part of the
pl eading would result in the ternmnation of
the case arisingin the context of the said
pl eadi ngs.© The courts in exercise of the
powers ~under-the Code of Civil Procedure can
al so treat -any point going to the root of the
matter such as one pertaining to jurisdiction
or nmaintainability as a prelimnary point and
can ' dismiss a suit wthout  proceeding to
record evidence and hear el aborate argunents
in the context of such evidence, if the court
is satisfied that the action would termnate
in view of the nerits of the prelimnary point
of objection. The contention that even if the
election petitionis liableto be disnissed
ultimtely it should be “so dismissed only
after recording evidence is a thoroughly
m sconcei ved and untenable argunent. The
powers in this behalf are neant to be exer-
cised to serve the purpose for which'the sane
have been conferred on the conmpetent court so
that the Ilitigation cones to an end “at the
earliest and the concerned Ilitigants are
relieved of the psychol ogical burden of the
litigation so as to be free to follow their
ordinary pursuits and discharge their  duties.
And so that they can adjust their affairs on
the footing that the litigation will not rmake
demands on their tine or resources  will not
i npede their future work, and they are free to
undertake and fulfil other comm tments. / Such
being the position in regard to matters/ per-
taining to ordinary civil litigation, there is
greater reason for taking the sane in regard
to matters pertaining the elections.”

In Bhagwati Prasad Dixit 'Grorawala v. Rajiv Gandhi
this Court again reiterated that in an election petition
pl eadi ngs have to be precise,

386

specific and unanbi guous and if the election petition does
not disclose a cause of action it should be rejected in
[imne. These authorities have settled the 1|egal position
that an election petitionis liable to be dismssed in
limne at the initial stage if it does not disclose any
cause of action. Cause of action in questioning the validity
of election nust relate to the grounds specified in Section
100 of the Act. If the allegations contained in the petition
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do not set out grounds of challenge as contenplated by
Section 100 of the Act and if the allegations do not conform
to the requirenent of Sections 81 and 83 of the Act, the
pl eadings are liable to be struck off and the election
petition is liable to be rejected under Order VII Rule 11. A
pl eading if vague and general is enbarrassing. If the alle-
gations contained in the election petition even assuning to
be true and correct do not nmake out any case of corrupt
practice or any ground under Section 100 of the Act, the
pl eadi ng woul d be unnecessary, frivolous and vexatious. It
is always open to strike out the sanme. If after striking out
defective pleadings the Court finds that no cause of action
remains to be tried it would be duty bound to reject the
petition under Order VII Rule Il of the Code of Civil Proce-
dure. |If a prelimnary objection is raised before the com
mencenent of the trial, the court is duty bound to consider
the sanme it need not postpone the consideration for subse-
guent stage of the trial

The appellant placed reliance on the decision of this
Court in ‘Union of India v. Surjit Singh Atwal, [1979] 2 SCR
1002 in —support of his subm ssion that unless a plea is
rai sed by the respondent in the witten statement it is not
open to the Court to-strike out pleadings contained in the
election petition. In Surjit Singh Atwal's case plaintiff
had filed a suit for recovery of certain anbunt of noney
which he claimed to be due to himfromthe Union of India
under a contract. The Union of India filed a witten state-
ment five years after the filing of the suit wherein they
rai sed no plea that the contract between the parties was hit
by failure to conply with the provisions of Section 175(3)
of the Governnent of India Act, 1935. More than a dozen
years after the institution of the suit and eight vyears
after the filing of the witten statenent,” an application
for amendment of the witten statenment was filed on behalf
of the Union of India raising a pleathat the contract was
hit by the failure to comply with the provisions of / Section
175(3) of the Governnent of India Act, 1935. The trial court
di smissed the suit in view of the additional plea raised in
the witten statenment, but the H gh Court decreed the suit.
On appeal by the Union of India this Court upheld the order
of the Hi gh Court, and in that connection it observed that
the illegality of the contract should have been specifically
pl eaded as required by Order VI Rule 8 and Order VIII Rule 2
of
387
the Code of Civil Procedure. The decision has no relevance
to the question under consideration. The appellant then
placed reliance on a Division Bench decision of Mdhya
Pradesh High Court in Vidya Charan Shukla v. G P.. Tiwari and
Os., AR 1963 MP 356.1n that case a Division Bench of the
Hi gh Court held that the prelimnary objections relating to
non-mai ntainability of an election petition should 'not be
allowed to be raised by nere applications without filing a
conplete witten statenent. We do not find any justification
to wuphold this view As discussed earlier Order VI Rule 16
of Civil Procedure Code permits striking of pleadings at any
stage of proceedings. It does not adnit of any exception
that the respondent nust file witten statenment before the
prelimnary objections could be entertained. In view of this
Court’s decisions as discussed earlier the view taken by the
Madhya Pradesh Hi gh Court in Vidya Charan Shukla's case is
no | onger a good | aw.

The appellant’s grievance that in entertaining the
prelimnary objections and rejecting the election petition
under Order VII Rule 11 the High Court deprived the appel-
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lant’s opportunity to amend the petition and to mmke good
the deficiencies by supplying the necessary particulars and
details of the corrupt practice alleged in the petition, 1is
devoid of any nerit. Firstly, the appellant was free to file
amendment application, but at no stage he expressed any
desire to nmke any anendment application nor he nade any
application to that effect before the High Court. It was
open to the appellant to have nade that application but he
hinsel f did not make any such application. The H gh Court
was under no legal obligation to direct the appellant to
amend pleadings or to suo noto grant tinme for the same.
Secondly, the allegations of corrupt practice as required by
Section 83 were not conplete and the sane did not furnish
any cause of action, any amendnent nmade after the expiry of
the period of Iimtation could not be permitted which would
amount to raising anew ground of challenge. The question
however, does not arise as the appellant did not file any
amendnent “application. During the course of hearing of this
appeal | before wus the appellant has nade applications for
amendnment. _of the electionpetition which we shall dea
| ater.

Bef ore we consider various paragraphs of the election
petition to determ ne the correctness of the H gh Court
order we think it necessary to bear in mnd the nature of
the right to elect, the right to be elected and the right to
dispute election and the trial of the election petition
Right to contest election or to question the election by
means of an election petition is neither common [aw nor
fundanent al ri ght
388
instead it is a statutory right regulated by the statutory
provi sions of the Representation of the People Act, 195 1.
There is no fundanmental or conmon |law right in these nat-
ters. This is well-settled by catena of decisions of this
Court in N P. Ponnuswam v. Returning Oficer, [1952] 1 SCR
2 18; Jagan Nath v. Jaswant Singh, AIR 1954 SC 210 and Joyti
Basu v. Debi Ghosal, [1982] 3 SCR(318. These decisions have
settled the I egal position that outside the statutory provi-
sions there is no right to dispute an election. The Repre-
sentation of the People Act is a conplete and self contained
code within which any rights clained in relation to _an
election or an election dispute nust be found. The provi-
sions of the Cvil Procedure Code are applicable to the
extent as permissible by Section 87 of the Act. The schene
of the Act as noticed earlier would show that an election
can be questioned under the statute as provided by  Section
80 on the grounds as contained in Section 100 of = the Act.
Section 83 |l ays down a mandatory provision in providing that
an election petition shall contain a concise statenment of
material facts and set forth full particulars of corrupt
practice. The pleadings are regulated by Section 83 and it
makes it obligatory on the election petitioner to give the
requisite facts, details and particulars of each corrupt
practice with exactitude. If the election petition fails to
make out a ground under Section 100 of the Act it nmust fai
at the threshold. Allegations of corrupt practice are in the
nature of <crimnal charges, it is necessary that there
should be no vagueness in the allegations so that the re-
turned candidate may know the case he has to neet. If the
all egations are vague and general and the particulars of
corrupt practice are not stated in the pleadings, the tria
of the election petition cannot proceed for want of cause of
action. The enphasis of lawis to avoid a fishing and roving
inquiry. It is therefore necessary for the Court to scruti-
ni se the pleadings relating to corrupt practice in a strict
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manner .

Now we would consider the various paragraphs of the
el ection petition to determine as to whether the allegations
contai ned therein disclosed any cause of action. The elec-
tion,petition runs into 58 paragraphs containing all egations
of various corrupt practices known to the law. The averments
contained in the various paragraphs are in disjointed form
and in order to ascertain true intention of the election
petitioner, one has to read several paragraphs and connect
the sanme with the other to ascertain the correct inmport of
the allegations. The allegations contained in paragraphs 1
to 7 contain narration of facts as to when the el ection took
place and the petitioner’s desire to file his nom nation
paper by wearing only a "langot" and the obstruction raised
by the authorities and the allegation that the police were
389
shadowi ng the appellant and two of them always kept conpany
to him These paragraphs do not nmake out any ground under
Section 100 of the Act. In paragraph 8, the appellant al-
| eged that on 5th, 6th and 10th June he saw a nunber of
jeeps plying in the Parlianentary constituency of Anethi
bearing flags of Congress (I) which were being used for
el ecti oneering purposes in support of Rajiv Gandhi. The
allegations further state that the appellant noticed that
food was being given to the workers of Rajiv Gandhi at the
kothi of Sanjay Singh at Anethi. Assuming the allegations to
be true, these do not make out any case of corrupt practice
or any other ground of challenge under Section 100 of the
Act. During the course of arguments the appellant urged that
the allegations contained in paragraph 8 indicate that Rajiv
Gandhi had been using a large nunmber of vehicles and feeding
workers and thereby he had been incurring expenses beyond
the permissible limt. This inferenceis not permissible as
each and every corrupt practice nmust be clearly and specifi-
cally pleaded and it should be conplete in itself. No cor-
rupt practice can be inferred fromreadi ng one sentence here
and the other sentence there. A corrupt practice as/ contem
pl ated by Section 123(6) contenplates incurring or authoris-
i ng expendi ture beyond the prescribed limt. The-allegations
contained in paragraph 8 do not contain any -avernment that
the respondent incurred or authorised expenditure beyond the
prescribed limt. Neither any details of incurring expenses
or authorising have been stated therein. Paragraph 9 of the
petition stated that on 5th June 1981 the appel |l ant- had seen
a nunber of cars nentioned therein carrying Congress (1)
flags. Simlarly, allegations contained in  paragraphs 10,
11, 12, 13, 14, 15, 16, 17, 18 and 19 stated that on the
dates nmentioned in those paragraphs the election petitioner
nanely the appellant has seen a nunber of vehicles plying in
the constituency carrying Congress (I) flags. These all ega-
tions merely show that a nunber of vehicles were plying with
Congress (1) flags in the constituency which by itself do
not constitute any corrupt practice. It appears that the
appel l ant intended that the returned candidate had spent
noney over the plying of vehicles and thereby he exceeded
the limt prescribed by Section 123(6) read with Section 77
of the Act. In the absence of requisite allegations in the
af oresaid paragraphs the basic ingredients to make out a
ground for challenging the election under Section 100 of the
Act was totally lacking. These paragraphs therefore dis-
cl osed no cause of action

In paragraphs 20 and 21 the appellant stated that Snt
Indira Gandhi toured the constituency along with the re-
spondent and in her speeches she appealed to the voters to
vote for Rajiv Gandhi. We fail to appreciate how these
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al | egations constitute any corrupt practice. It

390

is always open to a candidate or his supporter to appeal to
the electors to vote for a particular candidate for the
devel opnent and progress of the area. This would be a legit-
imate appeal and in any view, it could not constitute undue
influence or any other corrupt practice. The appellant
further stated that the Station Oficer of Anethi took him
in a jeep to Munshi Ganj crossing on the pretext that Snt
Indira Gandhi had given tine to see the appellant but |ater
on the Station Oficer left himthere. These allegations are
whol Iy irrel evant.

Al l egations contained in paragraphs 22 to 26 relate to
the rel ati onship between the appellant and one Ram Pal Singh
whom he had appointed hi's el ection agent. These allegations
refer to matters which do not make out any ground under
Section 100 of the Act. In paragraph 27 the appellant stated
that he as well as his election agent both were being fol-
| owed by police but it does not refer to any violation of
law or rule or conm ssion of any electoral offence by the
returned —candidate or his workerswith his consent. In
par agraph 28 the appellant alleged that on the polling day a
| ady went to the polling booth along with a person, and the
acconpanyi ng person affixed stanmp on the ballot paper and
returned with her. 'Even if that be so, we fail to understand
as to how those facts would anobunt to any corrupt practice
with consent of the returned candi date. Even assum ng that
this constitutes violation of provisions of the Act and the
Rul es framed thereunder, there is no pleading that it nmate-
rially affected the result of the election. In. fact the
di fference of votes between the petitioner and the  returned
candi date was of such great nagnitude that there could be no
guestion of election being materially affected on the basis
of the aforesaid incident. In paragraph 29 the appellant
stated that on the polling day drinking water and ’batashas’
were being distributed to the voters at the polling station
in Anethi. There is no allegation that the water and bata-
shas were being distributed with the consent of Rajiv Gandh
or that he spent nobney over it or that the said ‘action
influenced the wvoters or that it materially affected the
result of the election. In the absence of any such allega-
tions paragraph 29 di scl osed no cause of action.

Al l egations contained in paragraphs 31 to 35 relate to
alleged irregularities conmtted on the polling day. Accord-
ing to these allegations, workers of the respondent _hel ped
voters to cast their vote in favour of the respondent. The
avernents contained therein do not anbunt to any corrupt
practice, instead if at all these allegations relate to
irregularities and illegalities alleged to have been commt-
ted on the polling day which would at best be relevant if
there was further allega-
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tion that it materially affected the result of the el ection.
Since respondent’s termhas already expired, and as -his
el ection cannot be set aside, these allegations do not
survive and it is not necessary to consider themin detail
Simlarly avernents contained in paragraphs 3738 contain
narration of facts which have no bearing on any corrupt
practice. Allegations contained in paragraphs 39 to 49
relate to the appointnment of counting agents. In substance
the appellant has alleged that neither he nor his election
agent had appointed any counting agents but a nunber of
persons had acted as the appellant’s counting agents in an
unaut hori sed manner and conplaints made by him were not
considered and the Returning Officer failed to perform his
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duty. These allegations even if assunmed to be true do not
nmake out any case of conmi ssion of corrupt practice.

Al 'l egations contained i n paragraphs 50, 51 and 53 (1) (F)
of the election petition purport to state that Rajiv Gandh
and his workers with his consent spent nmoney on the el ection
in excess of the ceiling imt and major portion of which
was not shown by himin his election expenses return. It was
alleged that in all Rs.3,15,500 had been spent by Rajiv
Gandhi in his election but he did not include the sane in
his return. Details of the expenditure are nmentioned in the
sub- paragraphs (a) to (g) of paragraph 50. In these para-
graphs the appellant alleged that Rajiv Gandhi used at |east
100 jeeps for thirty days and his workers with his consent
used 40 jeeps and spent noney on propaganda badges, |eaf-
lets, making arrangenents for holding nmneetings for Snt
Indira Gandhi throughout the Amethi constituency and noney
was spent in providing food to 100 workers of Rajiv Gandhi
in all~ the returned candidate and his woirkers wth his
consent spent a sumof Rs.3,15,500 but the sane was not
accounted for inthe election return. The allegations con-
tained in these paragraphs relate to the corrupt practice
under Section 123(6) of the Act read with Section 77. Sec-
tion 123(6) provides-that incurring or authorising of ex-
penditure in contravention of Section 77 is a corrupt prac-
tice. Section 77/ lays down that every candidate at the
el ection shall keep a correct and separate account of al
expenditure in connection with the “election incurred or
aut horised by himor by his el ection agent between the date
of nomination and the date of declaration of ‘result. The
account shall contain such particulars as prescribed by
Rul es. Sub-section (3) lays down that expenditure shall not
exceed such anobunt as nmay be prescribed. Rule 90 of the
Conduct of Election Rules, 1961 prescribed that the expenses
shall not exceed a sumof Rs. 1 |akh for Lok Sabha election
in the State of Uttar Pradesh. Section 77 and the Rules
therefore prescribed a ceiling limt for election expenses
and if any candidate incurs or
392
aut hori ses expenses in excess of the ceiling linmt, he would
be guilty of corrupt practice under Section 123(6) ~of the
Act. The allegations contained in various paragraphs of para
50 nerely allege that a nunmber of vehicles were plying wth
Congress (1) flags and food was served in connection wth
the el ection neetings, distribution of badges and leaflets.
There is, however, no allegation that Rajiv Gandhi incurred
or authorised incurring of expenditure for the aforesaid
purposes. Any voluntary expense incurred by a politica
party, well-w shers, synpathisers or association of persons
does not fall within the m schief of Section 123(6) of the
Act, instead only that expenditure which is incurred by the
candidate hinself or authorised by himis material for the
pur pose of Section 77. In Rananjaya Singh v. Baijnath Singh
[1955] 1 SCR 671 this Court pointed out that expenses  mnust
be incurred or authorised by the candidate or his election
agent. In that case the Manager, the Assistant Manager, 20
Ziladars and their peons were alleged to have worked for the
el ection of the returned candidate. This Court held that the
enpl oyment of extra persons and the incurring or authorising
of extra expenditure was not by the candidate or his elec-
tion agent. It was further pointed out that persons who
vol unteer to work cannot be said to be enployed or paid by
the candidate or his election agent. In Snt. Indira Gandh
v. Raj Narain, [1976] 2 SCR 347 Ray, C.J. observed "Authori -
sation means acceptance of the responsibility. Authorisation
must precede the expenditure. Authorisation neans reinburse-
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nment by the candidate or election agent of the person who
has been authorised by the candidate or by the election
agent of the candidate to spend or incur. In order to con-
stitute authorisation the effect nust be that the authority
must carry with it the right of reinbursenent.

Section 77 requires a candidate to keep a separate and
correct account of all expenditure "in connection with the
election incurred or authorised by himor by his election
agent" between the date of his nomination and the date of
declaration of the result of the election. The candidate is
required to maintain account of only that expenditure which
he or his election agent may have authorised before the
expenditure was actually incurred, which would inply that
the candidate or his election agent undertook to reinburse
the expenses which may have been authorised by him or his
election agent to be spent at the election. In order to
constitute a corrupt practice as contenpl ated by Sections 77
and 123(6) it is necessary to plead requisite facts show ng
aut hori sati on,” or undertaki ng of reinbursenent by the candi -
date or his el ection agent. A nere vague and general state-
ment that the candidate and his workers with his consent
spent noney in electionin
393
excess of the perm ssible ceiling would not be sufficient to
constitute corrupt practice.

In Kunwar Lal Gupta v. AN Chaw a, [1975] 2 SCR 259
this Court held that what Section 77(1) prescribed was not
only the incurring but also the authorising of excessive
expenditure and that such authorisation nay be inplied or
express. The Court held that when a political party sponsor-
ing a candidate incurs expenditure in connection wth his
el ection as distinguished fromexpenditure “on a  genera
party propaganda, and the candi date know ngly takes ' advan-
tage of it or participates in the programe or activity or
consents to it or acquiescence to it, it would be reasonabl e
to infer that he inpliedly authorised the political party to
i ncur such expenditure and he coul'd not escape the rigour of
the ceiling by saying that he had not incurred the expendi -
ture and the political party had done so. The result of the
judgrment was that the expenditure incurred by politica
party in connection with the general party propaganda was
deened to have been incurred by the candidate hinmself. ~The
Parliament anended Section 77 by the Representation of the
Peopl e (Anendnent) Act, 1974 by adding two explanations  to
the Section. Explanation 1 |lays down that ~any ~expenditure
incurred or authorised in connection with the election of a
candidate by a political party or by any association or body
of persons or by any individual other than the candidate or
his election agent, shall not be deened to be ‘incurred or
authorised by the candidate or his election agent. The
validity of the Amending Act was upheld by a Constitution
Bench of this Court in Dr. P. Nalla Thanpy Terah v. Union of
India & Ors., [1985] Supp. SCC 189. After the anmendment of
Section 77(1) any expenditure at the election by a politica
party, synpathisers or friends cannot be held to have been
incurred by the candidate or his election agent unless it is
shown that the noney which they spent bel onged to the candi -
date or his election agent or that he reinbursed the sane.
it is thus evident that unless the allegations are specific
that the candidate or his election agent authorised the
expenses before the noney was actually spent and that the
candidate or his election agent reinbursed or undertook to
reimburse the sane the necessary ingredient of corrupt
practice would not be conmplete and it would provide no cause
of action to plead corrupt practice. In the instant case
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paragraph 50 and its various sub-paragraphs contain nmere
assertion of facts relating to expenditure but there is no
allegation that the expenditure was incurred or authorised
by Rajiv Gandhi or that he undertook to reinmburse the sane.
The appellant made an attenpt to jumble up various allega-
tions regarding incurring of expenditure by the returned
candi date and his workers. The all egations

394

contai ned therein do not nake out any case of corrupt prac-
tice and the H gh Court was justified in striking out the
sane.

Al l egations contained in paragraph 52 disclose that the
appel | ant had cone to know that the villages in the constit-
uency of Amethi, Rajiv Gandhi polled cent percent votes in
his favour. This statenment does not make out any corrupt
practice or any ground of challenge under Section 100 of the
Act, it was rightly struk off by the H gh Court.

Paragraph 53 of the election petition stated that Rajiv
Gandhi | comm tted corrupt practice as set out in sub-para-
graphs (A) to (F). These paragraphs are under the headi ng of

"Grounds".  It-appears the appellant intended to challenge
the election of the returned candidate on the grounds men-
tioned in various sub-paragraphs of paragraph 53, it is

therefore necessary to consider the allegations contained in
each of the sub-paragraphs to ascertain as to whether any
corrupt practice was pl eaded which could disclose cause of
action to maintain the petition. Paragraph 53(1)(a) stated
that Rajiv Gandhi "tried to make gift"™ to the voters in the
following manner to nmake themvote in his favour which is
illegal under Section 123(1)(A) of the Representation of the
People Act. After nmmking this general statenent the appel-
| ant stated that on 15th June 1981 prior to the declaration
of election and al so during the election period workers of
Rajiv Gandhi with his consent speeded up the construction
work of Amethi Railway Station, and this was done only to
persuade the voters to cast their vote in his favour. This
was a gift to the voters of the constituency. Besides that
certain other works were also done which fall w'thin the
definition of gift to the voters of the -constituency. The
petition does not disclose any material fact or particular
regarding the alleged corrupt practice of making gift which
may amount to bribery wthin the neaning of Secti on
123(1)(A) of the Act. The allegations nerely disclose that
Amet hi Railway Station was being constructed and during the
election its work was speeded up which persuaded the voters
to cast their vote in favour of the returned candidate.
There is no allegation that Rajiv Gandhi or his workers with
his consent nmade any gift, offer or promse to any elector
to vote or refrain fromvoting at an election. |[|f /sone
devel opnental activity was carried on in the constituency
and if it was conpleted during the election periodiit could
not anobunt to any gift or promse to the voters.

It would be noticed that the allegations contained in
sub- paragraph 53(1)(A) open with the qualification "Respond-
ent No. | (Rajiv Gandhi) tried to make gift to the voters,"
whi ch nmeans that attenpt was
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made to nake gift to the voters and not that it was actually
done. It indicates that the appellant who nade the allega-

tions was hinself not sure that any corrupt practice had
been commtted. Sub-paragraphs (A) and (C) of paragraph 53
(1) of the election petition alleged that Rajiv Gandhi and
Smt. Indira Gandhi and their workers with the consent of
Rajiv Gandhi and Snt. Indira Gandhi nmade promise through
newspapers, panphlets and speeches that voters should cast
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their vote in favour of Rajiv Gandhi for the devel opment of
Amet hi because his victory will ensure progress and devel op-
ment. Further Rajiv Gandhi and Snt. Indira Gandhi and the
workers of Rajiv Gandhi in all their speeches and particu-
larly Snt. Indira Gandhi in her speech of 11.6.1981 said
that for the devel opnment of Anethi Constituency they should
vote for Rajiv Gandhi. On account of these speeches voters
could not «cast their vote inpartially, instead they cast
their vote in favour of Rajiv Gandhi. Since Rajiv Gandhi and
Sm. Indira Gandhi both attended the neetings together
voters got the inpression that as Snt. Indira Gandhi was
Prime Mnister and her son Rajiv Gandhi was a candidate,
there was bound to be devel opnent of Anethi area if Rajiv
Gandhi was elected. These allegations nerely anmount to
representation being nmade by Snt. Indira Gandhi and the
returned candi date and his workers that if Rajiv Gandhi was
el ected the constituency woul d be devel oped. Such a state-
ment of promise is a legitimte one and it does not fai
within the definition of bribery or undue influence under
Section. 123(1)(A) or 123 (2) of the Act. A candidate, his
workers and -supporters have every right under the law to
canvass for the success of a particular candidate saying
that if elected he would work for the devel opnent of the
constituency. Sucha prom se does not in any way interfere
with the free exercise of electoral right of the electors.
Sm. Indira Gndhi ' who was the | eader of  the party was
entitled to ask the electors to vote for Rajiv Gandhi and
the fact that she was the Prine Mnister nade no difference
to her to make an appeal of that nature. There is no allega-
tion that there was any element of bargaining . or undue
i nfluence in nmaking appeal to the voters for casting their
vote in favour of Rajiv Gandhi. Section 123(2)(b) itself
provides that a declaration of public policy, or a promse
of public action or the nere exerciseof a legal ' right
without intent to interfere with the electoral right shal
not be deened to be interference with the exercise of elec-
toral right.

In Shiv Kirpal Singh v. V.V.. Gn, [1971] 2 SCR 1971, a
Constitution Bench of this Court held that the  expression
"free exercise of the electoral right" does not nmean that
voter is not to be influenced. This expression has to be
read in the context of an election in a dempbcratic
396
soci ety and the candidates and their supporters must natu-
rally be allowed to canvass support by all- legitimte and
| egal neans. This exercise of the right by a candidate or
his supporters to canvass support does not interfere or
attenpt to interfere with the free exercise of the electora
right. What does anpbunt to interference with the exercise of
an electoral right is "tyranny over the mnd". Declaration
of public policy or a prom se of public action or promise to
develop the constituency in general do not interfere wth
free exercise of electoral rights as the same do not consti -
tute bribery or undue influence. In HV. Karnath v. Ch.
Nitiraj Singh, [1969] 3 SCR 813 the State Governnent during
the election period issued an Ordinance granting exenption
to certain agriculturists frompaynent of |and revenue and
during the election the Chief Mnister announced increased
dearness allowance to CGovernnent enployees. Referring to
these facts the election petitioner therein alleged that the
sanme anobunted to corrupt practice under Section 123(1)(A) of
this Act. This Court repelled the contention and held that
the Ordinance did not amount to a gift, offer or promse of
any gratification within the neaning of Section 123(1)(A).
Simlarly, increase in dearness allowance could not be
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regarded as a gift, offer or promise of any gratification
within the neaning of Section 123(1)(A). A general promnse
nmade by the Prime Mnister or Mnister to redress public
grievance or to provide for public anenities for devel oping
the constituency if elected, does not anobunt to corrupt
practice. In paragraph 53(1)(B) and (C) material facts
relating to alleged "gift and prom se and undue i nfluence"
have not been stated in the petition and for that reason
al so paragraphs 53(1)(B) and (C) were righlty struck off.
Paragraph 53(1)(D) stated "the workers of Rajiv Gandh
with his consent on 14th June 1981 at about 2 p.m tried to
bring voters in truck for casting votes and dropped them
back at their houses. The appellant noted the nunber of such
truck which is nentioned in the paragraph. This truck had
br ought about 20-22 voters to the Junior H gh School Polling
Centre of Amethi constituency and took them back without
charging fare fromthem The truck was used by Rajiv Gandh
and this amounted to corrupt practice. This paragraph con-
tains 'substantially the sane allegations as contained in
paragraph 30 of the petition, it purports to convey that
Rajiv Gandhi —and with his consent his workers "tried to
bring voters". In substance the allegation anbunts to saying
that Rajiv Gandhi and hi s workers made attenmpt to carry
voters in a truck. He further alleged that they carried the
voters. It appears /that the appellant intended to |ay charge
of corrupt practice against Rajiv Gandhi. under Section
123(5) of the Act for hiring or procuring of ‘a
397
truck for the use of same for free conveyance of electors to
and fromthe polling station. The necessary particulars with
regard to corrupt practice as contenpl ated by Section 123(5)
are however, totally |lacking. The petition does not " contain
any material facts with regard to hiring or procuring of the
vehicle. Further there is no allegation as to when the
vehicle was hired or procured, by whom and at what place or
that the said vehicle in furtherance of hiring or procuring
was used for free conveyance of electors to and from polling
station. The allegations nade in paragraphs 30 ‘and sub-
paragraph (D) of paragraph 53(1) nerely show that sone
voters were brought to the polling station Arethi in a truck
wi thout charging any fare fromthem and the truck was used
by the workers of Rajiv Gandhi. Does this make out a corrupt
practice under Section 123(5)? Section 123(5) reads as
under :
"The hiring or procuring, whether on paynent
or otherw se, of any vehicle or vessel by a
candi date or his agent or by any other person
(with the consent of a candidate or his elec-
tion agent) (or the use of such wvehicle or
vessel for the free conveyance) of any elector
(other than the candidate hinself, the nmenbers
of his famly or his agent) to or from any
pol ling station provided under Section 25 or a
pl ace fixed under sub-section (1) of Section
29 for the poll ..... "
It would be noticed that hiring or procuring of a vehicle by
a candidate or his agent or by any other person wth his
consent is the first essential ingredient of the corrupt
practice, the second essential ingredient is that the hiring
or procuring of the vehicle nmust be for conveyance of the
voters to and fromthe polling station and the third neces-
sary ingredient is that conveyance of electors is free from
any charge. Al the three ingredients nmust be pleaded to
make out a case of corrupt practice under Section 123(5). If
any of the three ingredients is not pleaded there would be
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no pleading of corrupt practice. In Joshbhai Chunnibha
Patel v. Anwar Beg A. Mrza, [1969] 2 SCR 97. Hidayatullah
C.J. speaking for the Court analysed this Section and ob-
served: "it will therefore, appear that the Section requires
three things, (i) hiring or procuring of a vehicle; (ii) by
a candidate or his agent etc, and (iii) for the free convey-
ance of an elector. It will be noticed that the Section al so
speaks of the use but it speaks of the use of such vehicle
whi ch connects the two parts, nanmely, hiring or procuring of
vehicle and its use. The requirenent of the law therefore is
that in addition to proving the hiring or procuring and the
carriage of electors to and fromany polling station, should
al so be proved that the el ectors used the vehicle free of
cost to thenselves." In Ch. Razik Ramv. Ch. J.S
398
Chouhan & O's., AIR 1975 SC 667 the Court considered the
decision of this Court in Balwan Singh v. Lakshm Narain,
[2960] 3 SCR 91 and the effect of 1966 amendnent and there-
upon it held as under:
"On® analysis, clause 5 of Section 12* fails
into two parts. The requirenents of the first
part are: (i) the hiring or procuring whether
on paynent _or otherw se, of any vehicle or
vessel” for the free conveyance of voters, (ii)
such/ hiring or procuring nust be by a candi-
date or his election agent or by any other
person wth the consent of a candidate or of
his el ection agent. The second part envi sages
the "use of such-vehicle or vessel for the
free conveyance of “any el ector (other than the
candi dat e hi nself, the nenbers of his famly,
or his election agent) toor fromany " polling

station." The two parts are connected by the
conjunction "or" which is capable of two
constructions. Inone sense it is a particle

coordinating the two parts of the clause and
creating an alternative between them In the
other sense which is akin to the ‘sense of
"and" it can be construed as conjoining and
conbining the first part of the clause wth
the second. The latter construction -appears to
conport better with the ai mand object of the
amendnment of 1966. In this connection, it is
noteworthy that even before the amendnent,
this Court in Shri Balwan Singh v. Lakshmi
Narain, [1960] 3 SCR 91 held that in consider-
ing whether a corrupt practice described in
Section 123(5) is conmitted, conveying of
el ectors cannot be dissociated fromthe hiring
of a vehicle.
Even if the word "or" is wunderstood as a
coordi nating conjunction introducing alterna-
tives, then also a petitioner in order to
succeed on the ground of a corrupt practice
under the second part of the clause, nust
prove in addition to the use of the vehicle
or vessel for the free conveyance of any
elector to or fromany polling station, the
hiring or procuring of that vehicle or vessel
This is so because the word "such" in the
phrase introduced by the 1966 amendnent ,
expressly inmports these elenents of the first
into the second part of the clause."

Sane view was taken by this Court in Dadasaheb Dattatraya

Pawar & Ors. v. Pandurang Raoji Jagtap & Ors., [1978] 2 SCR
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524 and the Court enphasised that it was necessary for an
el ection petitioner to

399

prove (i) that any vehicle or vessel was hired or procured,
whet her on payment or otherw se, by the returned candidate
or by his election agent or by any other person wth the
consent of the candidate or of his election agent; (ii) that
it was used for the conveyance of the electors to or from
any polling station, and (iii) that such conveyance was free
of cost to the electors. Failure to substantiate any one of
these ingredients leads to the coll apse of the whol e charge.
Standard of proof required to establish a corrupt practice
is strict, as imputation of corrupt practices is quasi-
crimnal and the charge of corrupt practice under Section
123(5) has to be scrutinised.in a strict manner. |n Dharnesh
Prasad Verma v. Faiyazal Azam [1985] 1 SCR 11 this Court
again reaffirmed the aforesaid view There is thus good
authority  for holding that if any of the three ingredients
as noted earlier is not pleaded the charge of corrupt prac-
tice nust fail. In the absence of any of the three ingredi-
ents being pleaded it would not be open to the election
petitioner to adduce -evidence to sustain the charge of
corrupt practice as was held by this Court in Rajendra Singh
Yadav v. Chandra Sen & Ors., AR 1979 SC 882.

The appel | ant pl aced strong reliance on the decision of
this Court in Balwan Singh v. Lakshm Narain. This case was
deci ded prior to the anendnent of Section 123(5) but even in
that case this Court observed that ~the corrupt practice
under Section 123(5) being the hiring or procuring of a
vehicle for the conveyance of the electors, full statenent
of the hiring or procuring nust be given by the election
petitioner. Balwan Singh's case was consi dered and di scussed
in Ch. Razik Ramv. Ch. J.S. Chouhan & Os. The appellant
then placed reliance on the observations of this Court in
Bal wan Singh v. Prakash Chand & Ors., AIR 1976 SC 1187. W
have persued the decision but we donot find any support for
the appellant’s contention that the pleadings contained in
paragraphs 30 and 53(1)(D) are sufficient to constitute
charge of corrupt practice. In Balwan Singh v. Prakash Chand
& Os., this Court interpreted the word "procure" to nean
"to obtain, as by request, l|oan, effort, labour,” or pur-
chase, get, gain, cone into possession of". Thus the hiring
of a vehicle nust be to procure the sane for the purpose of
conveyance of the voters free of cost. The hiring and pro-
curing the vehicle is a necessary ingredient which nust be
pl eaded before the charge can be tried. The allegations
cont ai ned i n paragraphs 30 and 53(1) (D) conspicuously do no
contain any pleading regarding hiring and procuring of  the
vehicles by Rajiv Gandhi or any of his worker. with his
consent for conveyance of the voters to and from  polling
station free of cost. No particulars of any kind have been
specified in the paragraphs under consideration. The | para-
graphs as
400
they stand do not make out any charge of corrupt practice as
contenpl ated by Section 123(5) of the Act and the Hi gh Court
was therefore justified in striking out the same.

In paragraph 53(1) (E) of the election petition the
appel l ant stated "that as per Section 123(7) of the Repre-
sentation of the People Act, Rajiv Gandhi’s workers with his
consent took help fromthe Governnent officers and high
police officers and people of Governnent departnents for
securing votes of the electors. These officials flouted al
rules and | aws particulars of which are as under." Thereaf-
ter particulars of the help taken fromthe Government offi-
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cers are detailed in sub-paragraphs (1) to (8). A corrupt
practice as contenplated by Section 123(7) contenplates
obtai ning or procuring by a candidate or his election agent,
assistance from the CGovernment servants belonging to the
cl asses specified in sub-section (7) of Section 123 for the
furtherance of the prospect of the candidate’ s election. 1In
order to constitute a corrupt practice under Section 123(7),
it is essential to clothe the petition with a cause of
action which would call for an answer from the returned
candidate and it should therefore plead node of assistance,
measure of assistance and all facts pertaining to the as-
sistance. The pleading should further indicate the kind or
form of assistance obtained and in what nanner the assist-
ance was obtai ned or procured or attenpted to be procured by
the candidate for pronoting the prospect for his election

The election petitioner nust state with exactness the tine
of assistance, the manner of assistance and the persons from
whom assi st ance was obt ai ned or procured by the candi date as
held by this Court in Hardware Lal v. Kanwal Singh, [1972] 2
SCR 743 " and Azhar Hussainv. Rajiv Gandhi. Allegations
cont ai ned-in subparagraphs1, 2 and 3 of the paragraph 53(1)
(E) raise a grievance that though the appellant had not
appoi nted any counting agent but still certain persons acted
as his counting agents and the Returning Oficer did not
hold any inquiry into his conplaint. Sub-paragraph 4 states
that in the Arethi Constituency, there was  fear psychosis

and "it looked as if the police and other Government offi-
cials wanted to help Rajiv Gandhi". Sub-paragraphs 5 to 8
refer to certain illegalities and irregularities alleged to

have been committed by certain persons on the polling day in
hel ping voters to cast their votes and it~ further alleged
that sone persons cast votes 100 to 200 tinmes and their
signatures were not obtained. These all egations do not rmake
out any charge of corrupt practice within the provisions of
Section 123 (7) of the Act; As regards paragraph 53(1)(Q it
purports to allege a corrupt practice under Section 123(6)
of the Act on the ground that Rajiv Gandhi spent Rs.3,
15,500 in excess of the anobunt permitted under the law. W
have
401
al ready di scussed this matter earlier
Par agraph 53(2) of the petitionis as under:
"That Presiding Oficer is duty bound  under
Sections 27, 28 and 139 of the Representation
of the People Act to ensure that the polling
is fair, but it has not been so in this case.
According to the rules, the Presiding Oficer
shoul d have not renoved the posters and ot her
propaganda material fromthe polling ~booth.
But the hand symbol was being displayed by
every Presiding Oficer, and other persons and
the agents of the candidates and voters.
By reason of this, the voters were influenced
and Rajiv Gandhi got very many votes. The hand
synbol influenced the voters to a great extent
because Rajiv Gandhi’'s workers were trying to
di splay the hand symbol in the polling booth
as well as within 100 neters of the polling
booth. The hand synmbol was visible to every
voter everywhere. This influenced the voters
very nmuch and they cast votes in favour of
Rajiv Gandhi."
The aforesaid allegations do not anpbunt to any corrupt
practice as contenplated by Section 123 of the Act. At best
these allegations raise a grievance that the Presiding
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Oficers did not performtheir duties in accordance with | aw
in as nmuch as they failed in their duty to renove the post-
ers and ot her propaganda material fromthe polling booth and
the hand which was the el ection synbol of Rajiv Gandhi and
the same was displayed within 100 meters of the polling
booth in violation of the rules. The allegations do not make
out any charge of corrupt practice. If at all the allega-
tions could be a ground under Section 100(1)(d)(iv) of the
Act for setting aside election on the ground of its being
materially affected but no such plea was raised. Paragraphs
54 to 58 do not deal with any corrupt practice.

The above scanning of the election petition would show
that the appellant failed to plead conplete details of
corrupt practice which could constitute a cause of action as
contenpl ated by Section 100 of the Act and he further failed
to give the material factsand other details of the alleged
corrupt practices. The allegations relating to corrupt
practice,  even . if assuned to be true as stated in the var-
ious paragraphs of the election petition do not constitute
any corrupt practice. The petition was drafted in a highly
vague and general manner. Various paragraphs of the petition
presented disjointed averments and it is
402
difficult to nake out as to what actually the petitioner
intended to plead. At the conclusion of  hearing of the
appeal before us appellant nade applications for anending
the election petition, to renove the defects pointed out by
the H gh Court and to render the ~allegations of corrupt
practice in accordance with the provisions of « Section 83
read with Section 123 of the Act. Having given our anxious
consideration to the anendnent applications, we are of the
opi nion that these applications cannot be allowed at this
stage. It must be borne in nmind that the election petition
was presented to the Registrar of the Hi gh Court, at Lucknow
Bench on the Ilast day of the “limtation prescribed for
filing the election petition. The appellant could not raise
any ground of challenge after the expiry of Ilimtation
Order VI Rule 17 no doubt permts amendnent of an el ection
petition but the sane is subject to the provisions of the
Act. Section 81 prescribes a period of 45 days fromthe date
of the election for presenting election petition calling .in
guestion the election of a returned candidate. After the
expiry of that period no election petition is nmaintainable
and the High Court or this Court has no jurisdiction to
extend the period of limtation. An order of amendnent
permitting a new ground to be rai sed beyond the time speci-
fied in Section 81 would ambunt to contravention of those
provisions. and is beyond the anbit of Section 87 of the

Act. It necessarily followthat a new ground  cannot be
raised or inserted in an election petition by way of” amend-
nment after the expiry of the period of Ilimtation. The

amendnment s cl ai nred by the-appellant are not in the nature of
supplying particulars instead those seek to raise new
grounds of challenge. Various paragraphs of the election
petition which are sought to be anended, do not disclose any
cause of action, therefore it is not pernissible to allow
their anendnent after expiry of the period of linmtation
Amendnment applications are accordingly rejected.

Before we close we would like to express our anxiety on
a feature which of |ate has assumed great proportion. In
Parlianmentary form of denbcracy political parties play vita
role and occassionally they sponsor candidates for the
election. But wunder the existing lawit is open to any
el ector to contest election fromany parlianentary constitu-
ency in the country and it is not necessary that the candi-
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dat e shoul d be sponsored by a political party. It is perms-
sible for an elector to contest election on his own as an
i ndependent candi date. Some independent individuals contest
el ection genuinely and sonme of them have succeeded al so but
experi ence has shown that a |arge number of independent
candi dates contest the election for the nere sake of con-
testing, with a view to nake out grounds for challenging the
el ection. Presence of a nunber of independent candidates

results in confusion, for the mllions of the illiterate and
i gnorant el ectors who exercise
403

their electoral right on the basis of ’synbols’ printed on
the ball ot papers. The presence of |arge nunber of independ-
ent candi dates nakes the ball ot paper of unnanageable size
and ordinary elector is confused in the election booth while
exercising his franchise. This leads to confusion. |In the
i nstant case out of 14 candi dates who contested the el ection
11 of themincluding the appellant contested as i ndependent
candi dates and theyall polled only paltry nunmber of votes.
Thi s shows the genui neness of the candi dature of independent
candi dat es. The appellant i's a resident of Gaalior in Madhya
Pradesh and he is a lawer by profession. He contested
election as an independent candidate and on the date of
filing of nom nation paper he insisted to file his nom na-
tion paper by stripping off hinmself conpletely and by put-
ting on only a 'langot’. This caused consternation in the
office of the Re-. turning Oficer, and it has also been
raised as a ground of attack in the election petition. In
fact the appellant has filed certain photographs before us
showi ng hinmself in a *langot’ only. Wen this appeal canme up
for hearing before us the appellant insisted that he should
be allowed to argue the case by putting on” a crown (an
artificial one) on his head. According to-him w thout the
crown he would not be able to make his~ subnmissions ' in a
satisfactory nmanner. We refused to grant the permission to
the great dissatisfaction of the appellant. A court of |aw
is a solem place where proceedings are held in a solem
manner and the tinme of the court especially in ‘the apex
court is precious. time which belongs to the people and it
woul d be wholly abnoxi ous to judicial propriety to allow a
l[itigant to appear in court wearing a crown to -argue the
case. The court cannot be converted into a dramatic or
theatrical stage. W accordingly refused to grant the per-
mssion to the appellant to wear his crown. During the
argunents the appellant glibly stated that he had contested
the election for the offices of President and Vice-President
and that he would be contesting each and every election as
an independent candidate with a viewto reformthe society
and the election law. This is not unconmon as a . nunber of
ot her persons have been contesting el ections as independent
candi dates for the high office and sonme of themfiled elec-
tion petition disputing the election. These factors have
given cause for anxiety to us and we hope that the Parlia-
ment wll take these matters into consideration to devise
ways and nmeans to neet the on-slaught of independent candi -
dat es who are not quite serious about their business.

In view of our discussion, we are of the opinion that
the Hi gh Court rightly exercised its power in rejecting this
petition wunder Oder WVII Rule 11. The appeal fails and
accordingly dismssed with costs which we quantify at
Rs. 2, 000.

P.S. S Appea
di sm ssed
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