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ACT:

Indian Income-tax Act (Xl of 1922) s. 12-B-CGovernnment of
India Act, 1935 (26 Geo. 5 CH. 2) Seventh Schedule, List 1,
Item 54-Tax on capital gains, if ultra vires--Capital gains,
if income -Legislative practice-Interpretation of words-
Words used in Constitution Act.

HEADNOTE:

Section 12-B of the Indian Income-tax Act, 1922 (inserted by
Act  XXII of 1947) which inposed tax on 'Capital gains’ is
not ultra vires the Governnent of India Act, 1935. The term
"Capital 106
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gains’ conmes well within the neaning of the word 'incone’
used in item No. 54 of List | of the Seventh Schedule to the
Government of India Act, 1935.

It is incorrect to say that income cannot signify ’'Capita
gains’ and it is equally an incorrect approach to hold that
there is a legislative practice which recognises a clear

line of demarcation between incone and capital. VWhat is
relied on here as a legislative practice is nothing but the
judicial interpretation given to the word "incone’ as used

in the income-tax and fiscal statutes. Such interpretation
does not necessarily cut down the ordinary natural meaning
of the word "incone’ as used in item No. 54 of List | of the
Seventh Schedule to the Government of India Act, 1935.
Cardinal rule of interpretation is that the words should be
read in their ordinary natural and grammatical neaning. But
the words in a -constitutional enact nment conferring
| egi sl ative powers should however be construed nost
liberally and in'their w dest anplitude,

Conmi ssi oner of Income-tax v. Shaw Wallace & Co. (L.R 59
I.A. 206); Ryall v. Hoare and Ryall v. Honeywill (1923) 8
T.C. 521; Californian Copper Syndicate (Limted and Reduced)
v. Harris (1904) 5 T.C 159; Wallace Brothers & Co. Ltd. .
Conmi ssi oner of Incone-tax {[L.R 75 1.A 86: (1948) F.CR 1
: 16 |.T.R 2401 ; Croft v. Dunphy L.R. 1933 A C  156;
Kamakshya Narain Singh v. Comm ssioner of Inconme-tax [L.R
70 I.A 180: (1943) 11 I.T.R 513] ; In re The Centra
Provinces and Berar Act No. -XIV of 1938 (1939) F.C R 18;
United Provinces v. Atiga Begum (1940) F.C R 110; State of
Bonbay and Another v. F. N Balsara (1951) S.C R 682 ;
Ei sner v. Macomber (252 U S. 189 : 64 L. Ed. 521) Merchant’s
Loan & Trust Co. v. Smetanka (255 U.S. 509: 65 L. Ed. 751)
; United States v. Stewart (311 U.S. 60: 85 L. Ed. 40) and
Resch v. Federal Commi ssioner of Taxation (66 C.L.R . 198),
referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: CGivil Appeal No. 194 of 1952.
Appeal from the Judgnment and Order, dated the 7th ~day of
Sept enber, 1951, of the Hi gh Court of Judicature-at Bonbay
in Incone-tax Reference No. 46 of 1950.

S Mtra (R J. Kolah and 1. N Shroff, with him for the
appel | ant .

M C. Setalvad, Attorney-General for India (G N.  _Joshi
with him for the respondent.

1954. Novermber 1. The Judgnent of the Court was delivered
by DAS J.
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DAS J.-This appeal is directed against the judgnent
pronounced on the 7th Septenber, 1951, by the H gh Court of
Judi cature at Bonbay on a reference nmade at the instance of
the appellant under section 66(1) of the Indian Income-tax
Act, 1922. By an, assessnent order dated the 31st March
1948, the appellant was assessed by the Incone-tax Oficer
Bonbay, for the assessnment year 1947-1948 on a total incone
of Rs. 19,66,782 including a sum of Rs. 9, 38,011
representing capital gains assessed in the hands of the
appel | ant under section 12-B of the Act. The said amount of
capital gains was earned by the appellant in the follow ng
ci rcunst ances. The assessee had a half share in certain
i movabl e properties situate in Bonbay which were sold by
the assessee and his coowners during the rel evant accounting
year which was the calendar year ending on the 31st
Decenmber, 1946, to a private limted conpany known as
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Maf at | al Gagal bhai & Conpany Ltd. The profits on the sale
of the said properties amobunted to Rs. 18,76,023 and the
appel lants half share therein came to the sum of Rs.
9, 38,011 which was included in the assessnent under section
12-B.

In April, 1948, the appellant appealed fromthe said order
to the Appellate Assistant Conm ssioner contending that
section 12-B of the Act authorising the levy of tax on
capital gains was ultra vires the Central Legislature. The
Appel | ate Assi stant Comm ssioner by his order dated the 5th
April, 1949, dism ssed the appeal. A further appeal to the
I ncome-tax Appellate Tribunal was dism ssed by its order
dated the 30th June 1950.

Being aggrieved by the order of the Appellate Tribunal the
appel lant applied to it under section 66(1) of the Act for
raising certain questions-of law. The Appellate Tribuna
agreeing that certain questions .of law did arise out of its
order drew up a statenment of the case which was agreed to by
the parties -and referred to the High Court the follow ng
guesti ons: -

(1) Whether the inmposition of a tax under the head "
capital gains " by the Central Legislature was ultra vires
832

(2) Wether the inposition was in any way invalid on the
ground that it was done by anending the |Indian |ncone-tax
Act ?

After hearing the reference the H ghCourt following ,its
judgrment in Income-tax Reference No. 18 of 1950, Sir J. N
Duggan and Lady Jeena J. Duggan v. The Comm ssioner of
I ncome-tax, Bonmbay City, answered the first question in the
negative and expressed the opinion that it was not necessary
to answer the second question. |In that reference the two
| earned Judges gave the sanme answer to the first ‘question
but on different grounds as el aborated in their respective

j udgrent s.

The principal question that was discussed before the High
Court, as before us, was whether section 12-B which
authorised the inposition of atax on capital gains was
invalid being ultra vires the Central Legislature. Secti on
12-B was inserted in the Act by the Indian Incone-tax and
Excess Profits Tax (Anmendment) Act, 1947 (XXl |~ of 1947)
which was a Central Act. Under section 100 of the
Government of India Act, 1935, the Central Legislature was,
enpowered to make laws with respect to matters enumerated in
List | in the Seventh Schedule to that - Act. The only
entries in List | on which reliance could be placed to
uphol d the i mpugned Act were entries 54 and 55 which were as
fol | ows:

" 54. Taxes on incone other than agricultural incone.

55. Taxes on the capital value of the assets, exclusive of
agricultural land, of individuals and conpanies, and taxes
on the capital of conpanies."”

Chagla C. J. held that the enactment of Act XXII of 1947
whi ch inserted section 12-B was well within the scope of the
| egislative powers of the Central Legislature as it fel
within entry 55 and was valid either as a whole or, in any
case, to the extent that it applied to individuals and
conpani es. Al though it was unnecessary for the |[earned
Chief Justice to decide whether the Act could be supported
as a valid piece of legislation falling within the scope of
entry 54 yet in deference to the argunents advanced before
the Court

833

the Ilearned Chief Justice expressed the viewthat it could
not be so supported. Tendol kar J., on the other hand, held
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that Act XXIl of 1947 was wholly intra vires the Centra
Legislature as it fell within entry 54 and in this view of
the matter he did not consider it necessary to discuss
whet her the | egislation was covered by entry 55 in List | of
the Seventh Schedule. |In our opinion the view taken by
Tendol kar J. with respect to entry 54 is correct and well-
f ounded.

In the course of a lucid argunment advanced with his usua
ability and skill M. Kolah submtted that entry 54 which
deals with "taxes on incone" does not enbrace wthin its

scope tax on capital gains. "Income", according to him
does not signify capital gains either according to its
natural inport or common usage or according to judicia

interpretation of relevant |egislation both in England and
in India. He submtted that the |earned Chief Justice was

entirely right inthe viewthat there was a clear Iline of
demarcati on that had al ways been observed by English | awers
and English jurists between incone and capital, that the

English legislative practice had always recognised this
difference ~and that as the word had cone to acquire a
certain nmeaning and a certain -connotation by reason of such
| egislative practice in England, the British Parlianent
whi ch enacted the CGovernnent of India Act, 1935, nust be
regarded as havi ng understood and used that word " incone
inentry 54 in that sense. Qur attention has not, however,
been drawn to any enactnent other than fiscal statutes like
the Finance Act @ and the Inconme-tax~ Act where the word
"i ncome" has been used and, therefore, it is not possible to
say that the critical word had acquired any particular
meani ng by reason of any |egislative practice. Ref er ence
has been nmade to several cases where the word "incone" has
been construed by the Court. What is, therefore, described

as | egi sl ative practice is not hi ng but judicia
interpretations of the word " incone " _as appearing in the
fiscal statutes nmentioned above. A perusal of the those
cases, however, wll reveal at once that those decisions

were concerned with ascertaining the neaning of that word in
the context of the |ncome-tax

834
| egi sl ation. Thus the observation of their Lordships of the
Privy Council in Conm ssioner of Income- tax v. Shaw Wall ace

& Co. (1), laid down the connotation of the word "incone" as
used "in this Act." The passage in the judgnent of Row att
J. in Ryall v. Hoare and Ryall v. Honeywill (2), quoted by
the learned Chief Justice in his judgnent and strongly
relied on by M. Kolah, refers to profits or gains "as used
in these Acts." In Californian Copper Syndicate (Limted and
Reduced) v. Harris(3), Lord Justice Clerk refers to the
enhanced price realised on sale of certain things over’' the
cost price thereof as not being profits "in the sense of
Schedule D of the Income Tax Act of 1842." These  guarded
observations quite clearly indicate that they relate to the
term "incone" or "Profit" as used in the Income-tax  Act.
There is no warrant for saying that these observations out
down the natural neaning of the ordinary English word
"income" in any way. The truth of the matter is that while
I ncome-tax | egislation adopts an inclusive definition of the
word "income" the scheme of such legislation is to bring to
charge only such incone as falls under certain specified
heads (e.g., the 5 Schedul es of the English Act of 1918 and
our section 6 read with the following sections) and as
arises or accrues or is received or is deened to arise or
accrue or to be received as nmentioned in the statute. The
Courts have striven to ascertain the nmeaning of the word
"income" in the context of this scheme. There is no reason
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to suppose that the interpretation placed by the Courts on
the word in question was intended to be exhaustive of the
connotation of the word "incone" outside the particular

statute. If we hold, as we are asked to do, that the
meani ng of the word "income" has become rigidly crystallized
by reason of the judicial interpretation of that word
appeari ng in the Income-tax Act then logically no
enl argenent of the scope of the Inconme-tax Act, by amendnent
or otherwise, will be permissible in future. A conclusion

so extravagant and astounding can scarcely be contenplated

or
(1) (21932) L.R 59 |I.A 206 at page 212.

(2) (1923) 8 T.C. 521 at page 525.

(3) (1904) 5 T.C. 159 at page 165.

835

countenanced. W are satisfied that the cases relied on by
M. Kolah and referredto in the judgnent of the |earned
Chief Justice do not, as we read-them establish the broad
proposition that the ordinary English word "incone" has
acquired “a particularly restricted. meaning. The case of

Wal | ace Brothers & Co. Ltd: v. Conmi ssioner of |ncome-tax(1)

was not concerned with ascertaining the neaning of the word
"income" at all. The problemthere was whether the foreign
inconme of an English conpany which was a partner ina firm
carrying on business in Bonbay and whose lndian i ncomre was
greater than its foreign income could be treated as a
resident within the nmeaning of section 4-A It was in that

context said in that case that in determ ning the scope and
meaning of the legislative power regard was to be had to
what was ordinarily treated as enbraced within that topic in
the legislative practice of the United Ki ngdom -~ The problem
there was not to ascertain the neaning of the word  "incone"
so much as to ascertain the extent of the application of the
Act to the foreign income. That case, clearly, does not

establish that the word "incone" had acquired any special or
narrow neani ng. The sane remarks apply to the case of Croft

v. Dunphy(1), referred to by Lord Uthwatt in delivering the
judgrment of the Privy Council in Willace Brothers case
(supra). In Kanmakshya Narain Singh v. Conmissioner of

I ncome-tax(,), Lord Wight observed : -

" Incone, it istrue, is a wrd difficult and perhaps
i mpossible to define in any precise general fornula. It is
a word of the broadest connotation. "

After maki ng the above observation his Lordship referred to
the observations of Sir George Lowndes in - Commissioner of

I ncome-tax, Bengal v. Shaw Wallace & Co. (supra), where an
attenpt was made to indicate the connotation of = the word
"income" as used "in this Act."” It is, therefore, clear that

none of the authorities relied on by M. Kolah establish
what nmay be called a legislative practice indicating the
connot ati on of the

(1) (1948) L.R 75 1.A 86; [1948] F.CR 1 ; 16 I.T.R

240.

(2) L.R [1933] A C 156.

(3) (21943) L.R 70 I.A 180; [1943] 11 |I.T.R 513.

836

term "incone", apart fromthe Income-tax statute. In our
view, it wll be wong to interpret the word "incone" in
entry 54 in the light of any supposed English |egislative
practice as contended for by M. Kolah. It ,is interesting

to note that in the English Incone Tax Act of 1945 (8 and 9
Geo. VI, C 32, sections 37 and 38) capital gains have been
i ncl uded as taxabl e incone.

In should be remenbered that the question before us relates
to the correct interpretation of a word appearing in a
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Constitution Act which, as has been said, nust not be
construed in any narrow and pedantic sense. Gwer C. J. in
In re The Central Provinces and Berar Act No. XV of
1938(1), observed at pages 36-37 that the rules which apply
to the interpretation of other statutes apply equally to the
interpretation of a constitutional enactment subject to this
reservation t hat their application is of necessity
conditioned by the subject-matter of the enactnent itself It
should be renenbered that the problem before us is to
construe a word appearing in entry 54 which is a head of
| egi sl ative power. As pointed out by Gwer C.J. in The
United Provinces v. Atiga Begunm(2) at page 134 none of the
items in the Lists is to be read in a narrow or restricted
sense and that each general word should be held to extend to
all ancillary or subsidiary nmatters which can fairly and
reasonabl y be sai d to be conpr ehended in it.
Itis,therefore, clear-anditi sacknowl edged by Chief Justice
Chagl a-that in construing an entry in a List conferring
| egislative powers the widest possi bl e construction
according to their ordinary neaning nust be put upon the
words used therein. Reference to legislative practice my
be adnmissible for cutting down the meaning of a word in
order to reconcile ‘two conflicting provisions in t wo
| egislative Lists ‘as was done in The C.. P. and Berar Act
case (supra), or to enlarge their ordinary nmeaning as in The
State of Bonbay and Another v. F. N Balsara(3). The
cardinal rule of interpretation, however, is that words
should be read in their ordinary, natural and granmmatica
nmeani ng subject to this rider that in
(1) [21939] F.C.R 18.
(2) [1940] F.C. R 110.

(3) [1951] S.C. R 682.
837
construing words in a constitutional enactment conferring
| egi sl ative power the nost [iberal construction should be
put upon the words so that the same nay have effect in their
wi dest anpl i tude.
What, then, is the ordinary. natural and grammti-: cal
neaning of the word "incone" ? According to the  dictionary
it means "a thing that cones in". (See Oxford Dictionary,

Vol . 11, page 162; Stroud, Vol. 11, pages 14-16). In the
United States of Anerica and in Australia both of which also
are English speaking countries the word "incong" is

understood in a wide sense so as to include a capital gain

Ref erence mmy be nade to Eisner v. Mconber(1l), ~ Merchants’
Loan & Trust Co. v. Smietanka(2), and United States v.
Stewart(3), and Resch v. Federal Conm ssioner of ~ Taxation(
4). In each of these cases very w de meaning was ascribed
to the word "incone" as its natural neaning. The relevant
observations of |earned Judges deciding those cases /which
have been quoted in the judgnent of Tendolkar “J.  quite
clearly indicate that such w de nmeaning was put upon the
word "incone" not because of any particular |egislative
practice either in the United States or in the Comonwealth
of Australia but because such was the normal concept —and
connotation of the ordinary English word "incone." |Its
natural meaning enbraces any profit or gain which is
actually recei ved. This is in consonance with the
observations of Lord Wight to which reference has already
been made. M. Kol ah concedes that the word "incone" is
understood in the United States and Australia in the wide
sense contended for by the | earned Attorney-Ceneral but he
maintains that the law in England is different and,
therefore, entry 54 which occurs in a Parlianmentary statute
shoul d be construed according to the | aw of England. W are
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again brought back to the same argunent as to the word
having acquired a restricted nmeaning by reason of what has
been called the |l egislative practice

(1) (1920) 252 U.S. 189; 64 L. Ed. 521

(2) (1925) 255 U.S. 509 ; 65 L. Ed. 75 1

(3) (1940) 311 U.S. 60 ; 85 L. Ed. 40.

(4) (1942) 66 C L.R 198.

107

838

in England an argunment which we have already di scarded. The
argunent founded on an assuned | egislative practice being
thus out of the way, there can be no difficulty in applying
its natural and granmmatical neaning to the ordinary English
word "inconme." As al ready observed, the word should be given
it widest connotation in view of the fact that it occurs in
a legislative head conferring |egislative power.

For reasons stated above we are of opinion that Act XXII of
1947 which amended the Indian Income-tax Act by enlarging
the definition of the termincone in section 2(6-C) and
i ntroduci'ng a new head of income in section 6 and inserting
the new section 12-Bisintra vires the powers of the
Central Legislature acting under entry 54 in List | of the
Seventh Schedul e of the Government of India Act, 1935. In
this view of the matter it is unnecessary for us to consider
or express any opinionas to the neaning, scope and anbit of
entry 55 in that List. The appeal is accordingly disn ssed
with costs.

Appeal dism ssed




