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ACT:

UP. Children Act, 1952; ss, 2(4) & 29--College student
took part in triple nmurder--Docunents filed in proof of age
held of doubtful authenticity--Appellant not child wthin
the meani ng of the provision

Constitution of India, Article 136: Powers of the Court
to take notice of an inpropriety.

Code of Crimnal Procedure, 1973: s. 374--Appeal--WIld
and unf ounded al | egati ons agai nst Judges of Hi gh
Court - - Tendency- Strongly deprecat ed.

HEADNOTE:

The appellant--a student of ( internediate class, was
alleged to have led the attack on the rival faction along-
with his acconplices armed with deadly weapons - |ike gun,
pistol, sword, kanta, lathi etc. resulting in-triple murder.
He was also alleged to have opened fire with his gun at the
deceased.

The trial court disbelieved his plea of alibi, that on
the date of occurrence he was actually attending his classes
in college, in support of which he tendered-.in evidence the
attendance regi ster and al so examined DW1, the lecturer in
col l ege, and he was convicted under s. 302 read with s. 149
of the Indian Penal Code, 1860.

The High Court in appeal affirmed the conviction. Agree-
ing with the trial court it reached the conclusion that the
entries in the college attendance register were forged and
passed strictures against the wtness.

In the appeal before this Court by special |eave the
appel l ant came forward with the belated plea that he was a
child below the age of 16 years within the nmeaning of _s.
2(4) of the U.P. Children Act, 1952 and therefore, the tria
was vitiated by reason of s. 29 of the Act. It was contended
that in spite of repeated requests of his counsel he was not
heard by the Hi gh Court Judges on the point. Wile making
this frivol ous assertion the accused al so nade wild all ega-
tions in an attenpt to
1054
destroy the credibility of the Judges and create doubt about
the correctness of the judgnent appealed from To substanti -
ate the allegation he and his legal advisors brought into
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exi stence certain correspondence. In support of his age he
filed affidavits of his father and the advocate. |In addi-
tion. he also placed on record copies of extract of the
kutuno register of the Gaon Sabha, certificate of High
School examination, entry fromthe electoral roll, and
endorsenent in ink below his statenent recorded unders s.
313 of the Code of Criminal Procedure, 1973.

Di sm ssing the appeal, the Court

HELD: 1.1 The appellant was not a child wthin the
nmeaning ors. 2(4) of the U P. Children Act, 1952 at the tine
of occurrence and, therefore, was not entitled to the bene-
fit of section 29 of the Act. [1062F; 1055G H

1.2 The affidavits and the copies of docunents placed on
record, after the grant of the special |eave--extract of the
kutuno register of the Gaon Sabha, certificate of High
School Examination and entry fromthe electoral roll, in
support of appellant’s age are all of doubtful authenticity
and it would be unsafe to rely upon them Such docunents can
al ways' be brought into existence. So is the endorsenent in
ink below the statenment of the appellant recorded by the
trial court under s. 313 of the Code of Criminal Procedure
1973, to the effect that "the age of 17 years appears to be
correct". Even assuming that the endorsement was made by the
trial court, that was only an estimate of age and does not
necessarily show that the appellant was a child within the
neaning of s. 2(4) of the Act at the tine of occurrence.
[ 1062F; 1063C]

1.3 The attenpt nade by the appellant and his |ega
advisors earlier to substantiate the false plea of alibi by
producti on of forged attendance register, and the tendering
of evidence of DW1, against whomthe H gh Court has passed
strictures for suborning hinself in an attenpt to thwart the
course of justice, makes it evident that the appellant and
his |egal advisors would go to any extent in creating evi-
dence to support the false plea now taken. [1063CD

The |acts brought out in the prosecution case clearly
show that the incident which ledto the triple nurder was
cal cul ated, preplanned and ruthlessly executed, and that the
appel l ant not only led the assault but also played a prom -
nent role init. It is incredible that he was-a child bel ow
the age of 16 years at that time. [1056H, 1057A]

2. There is nothing on record to substantiate the allegation
t hat

1055

the appellant was not heard by the High Court on the ques-
tion of his age. If there was any truth in that assertion it
was expected that the |earned Judges woul d. have made a
mention of the fact that a contention was advanced on. his
behal f that he was a child within the nmeaning of 's. 2(4) of
the Act, for whatever it was worth. [1060DE]

3.1 The appellant and the other accused have gone fur-
ther and made wholly wild and unfounded all egati ons ‘agai nst
the Judges of the High Court casting serious aspersions on
them They have brought into existence certain correspond-
ence in an attenpt to create prejudice against them The
propriety of placing copies of the correspondence on record
cannot be seen unless it was with a viewto create doubts
and suspicion about the integrity of the Judges. It shows
that the appellant and his | egal advisors can go to any
extent to secure a reversal of the judgnent of the High
Court. [1060FQ

3.2 The practice of nmaking baseless inputations on the
part of unsuccessful litigants against Judges is nost un-
healthy and this Court takes serious notice of this evil.
The nenbers of the bar equally share this responsibility and
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shoul d ensure that such uncalled for aspersions are not cast
on the Judges. The counsel who drafted the special |eave
petition should have shown greater circumspection. [1063E;
10620

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Criminal Appeal No. 287
of 1986.

From the Judgnent and order dated 26.4.1985 of the
Al | ahabad High Court in Crl. Appeal No. 1938 of 1977.

D.P. Singh, NP. Mdha and Ms. Rani Chhabra for the
Appel | ant .
Prithvi Raj and D. Bhandari for the Respondent.
The Judgnent of the Court was delivered by

SEN, J. This appeal by special |eave directed against
the judgment of the Allahabad H gh Court dated April 26,
1985 wupholding the judgnent and sentence passed by the
| earned. '‘Additional Sessions Judge, Kanpur dated July 11
1977 raises the question whether the appellant was a child
as defined ins. 2(4) of the U P. Children Act, 1952 and
therefore was entitled to the benefit of s. 29 of the Act.
The point was not taken i'n the H gh Court nor was there any
such pl ea
1056
raised during the trial. This was a case of ‘triple nmnurder
The appel l ant al ong with his ten conpani ons was convi cted by
the | earned Additional Sessions Judge under s. 302 read with
s. 149 of the Indian Penal Code, 1860 for having commtted
the murders of the deceased Basdeo, Anant Ram and Mahabir in
furtherance of the common object of the unlawful « assenbly
and they were each sentenced to undergo rigorous inprison-
ment for life. The Court has granted special leave to the

appel I ant Vi nod Kumar al one and di sm ssed the special |eave
petitions filed by the other accused.
In this appeal, the appellant sought special | eave

mainly on two grounds, nanely: (1) The H gh Court  was not
justified in dismssing the appeals before it without hear-
ing | earned counsel appearing for the accused-on the ground
that the Court was satisfied that the appeals ought to be
allowed. And (2) The trial of the appellant Vinod Kumar -~ and
the sentence of inprisonment for |ife awarded upon his
conviction wunder s. 302 were vitiated in view of the deci-
sions of this Court in Jayendra & Anr. v. Stateof U P.,
[1981] 4 SCC 149; Umesh Chandra v. State of Rajasthan
[1982] 3 SCR 583 and CGopi Nath Ghosh v. State of West Ben-
gal, [1984] | SCR 803 as the appellant at thetime of the
incident was not even 14 years of age, his date of ~birth
being April 18, 1959, and was a 'child as defined in s.
2(4) of the Act and he ought to have been tried- by the
special court as required under s. 29 and his trial by the
Court of Sessions was bad in | aw

We have heard Shri Dharam Pal Singh, |earned counsel for
the appellant at quite sone length. It was stated that the
only question raised at the stage of grant of special |eave,
which again was the solitary point urged by himbefore us,
was that the appellant was a child within the nmeaning of s.
2(4) of the Act at the tine of the occurrence and therefore
entitled to the benefit of s. 29. The | earned counsel nade a
statenment at the bar that the other point was not pressed at
the hearing of the special |eave petitions, nanely, that the
Hi gh Court did not give a hearing to the appellant and the
ot her accused.

Normal Iy, it would seem unnecessary to state the facts
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of the <case in detail as they may not be germane to the
i ssue now sought to be raised, nanely, that the Hi gh Court
was not justified in disnmissing the appeal preferred by the
accused wi thout giving thema hearing. But in the facts and
ci rcunmst ances of the present case, we think it necessary to
do so. The facts brought out in the prosecution case clearly
show that the appellant not only led the assault but also
played a prominent role which resulted in the gruesone
triple nmurder and it is incredible

1057

that he was a child at the time of the incident. The inci-
dent which led to the triple nurder appears to be calcul at-
ed, preplanned and ruthlessly executed.

Briefly stated, the facts disclosed by the evidence of
the prosecution are that there were two rival factions in
village Pania Mau, one | ed by the deceased Basdeo to which
the other dead persons Anant Ram and Mahabir bel onged, and
the other of which the appellant Vinod Kumar and his ten
conpani ons were nenbers, and the rel ati ons between them were
extremely strained. It appears fromthe prosecution evidence
that this ghastly incident took place on the norning of
August 20, 1973 on the banks of a tank lying on the western
outskirts of the village abadi which is used by the village
peopl e for purposes of bathing and washing their clothes. At
about 11.30 a.m the three deceased Basdeo, Anant Ram and
Mahabir had gone to the tank for taking bath and washing
their clothes. One of the eye-w tnesses Kunmari Shashi Kal a,
PW 3, sister of the deceased Basdeo had al so gone there for
simlar purposes. She was at the-southern burj of the tank,
deceased Basdeo was on-the northern burj, deceased Mahabir
and Anant Ram were on the steps of the ghat onthe -eastern
bank. The appellant Vinod Kumar along with his conpanions
suddenly appeared at the ghat arned with deadly weapons |ike
gun, pistol, sword, kanta, lathi etc. and they opened an
assault on the three dead persons. The accused al nost si mul -
taneously opened fire with his gun-at the deceased Basdeo
and the appellant Vinod Kumar wi'th his pistol at /'the de-
ceased Mahabir. Basdeo on receiving gun shot injuries junped
into the tank to swimacross and take to safety. The de-
ceased Mahabir was also injured by gun-fireand tried to
escape but fell down on receiving another gun shot fired by
the accused Hanuman. When he fell down, the accused ~Shiv
Prasad and Ranjit Singh repeatedly hit himwth their~ sword
and kanta resulting in his instantaneous death. The deceased
Anant Ram was al so assaulted by the accused Roop Ram and
CGopal with their sword and kanta and he died on the spot as
a result of the injuries received by him The  appell ant
Vinod Kumar and the accused Hanuman then rushed to. the
western bank of the tank and opened fire at the fleeing
Basdeo and on being hit he fell down in the field of Deo
Karan. By that time all the accused reached the “spot and
there he was again assaulted by the appellant and hiis com
pani ons and his head was chopped off the trunk. Thereafter,
the appell ant and his conpani ons nmade good their escape —and
the accused Roop Ramcarried the decapitated head of the
deceased Basdeo.

The appellant abjured his guilt and conpl ai ned that he had
been

1058

falsely inmplicated due to previous aninosity. His only plea
in defence at the trial as well as in the H gh Court was one
of alibi. It was alleged that he was a student of Internedi-
ate class in CA V. Inter College, Alahabad and on the date
of the occurrence i.e. on August 20, 1973 he was actually
attending his classes in the college. He tendered in evi-
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dence the college attendance register and also exam ned
Virendra Kumar Mehta, DW1, a Lecturer in Physics in the
college in support of his plea of alibi.

The | earned Additional Sessions Judge and the Hi gh Court
have during the course of their carefully witten judgnents
marshalled the entire evidence and come to the concl usion
that the guilt of the appellant and the other accused was
proved by the prosecution beyond all reasonable doubt. The
H gh Court on a consideration of the evidence has conme to
the conclusion that there was no reason to disbelieve the
uni mpeachabl e testinony of PW3 Kumari Shashi Kala, sister
of the deceased Basdeo as well as the testinmony of the three
ot her eyew tnesses, PW 1 Ram Shanker, PW 2 Ram Swarup
brother 01' the deceased Mahabir and PW6 Prayag Narain, who
were undoubtedly present at the place of the incident, and
have given a graphic description of the entire incident. It
observed that though these w tnesses were subjected to close
cross-exam nation, the defence had failed to inpeach their
credibility as truthful wtnesses. The evidence of these
wi tnesses clearly brings out that it was the appellant who
| ed the sault which resulted in the triple rmurder of Basdeo,
Anant Ram and Mahabir.

As to the plea of alibi raised by the appellant, both
the Ilearned Additional Sessions Judge and the Hi gh Court
have recorded a finding that he has failed to substantiate
that plea. The crude attenpt to establish the plea of alibi
by production of the college attendance register and the
exam nation of Virendra Kumar Mehta, DW1 has  failed. The
H gh Court agreeing with the |earned Additional Sessions
Judge has cone to the conclusion that the entries in the
college attendance register  were forged and  has passed
strictures against this witness that he being a personin a
responsi bl e position, should have appeared as a witness for
the defence and had not cared to upholdthe dignity of his
position, and by giving suborned evidence has tried to
thwart the course of justice not only by his evidence but
al so by interpolating the coll ege attendance register.

From the narration of the facts it is incredible that
the appellant was only a child within the meaning of s. 2(4)
of the Act i.e. below the
1059
age of 16 years at the time of the occurrence, which is
not hing but a conplete afterthought. Undeferred by the fact
that the appellant had failed to establish the fal se plea of
alibi by the production of the forged college  attendance
regi ster and taking cue fromthe various decisions of this
Court as reported in Satto & Os. v. State of U P, [1979] 3
SCR 768; Jayendra & Anr. v. State of U P., Uresh Chandra v.
State of Rajasthan and Gopi Nath Ghosh v. State of / West
Bengal (supra) displaying the Court’s deep concern and
solicitude about the treatnent of juvenile offenders, the
appel lant is enbol dened to cone forward with this 'belated
plea that he was a child within the nmeaning of s. 2(4) of
the Act and therefore the trial was vitiated by reason of s.
29. However, before we deal with the question on nerits  we
would Iike to advert to unseemly features in this case

The case presents a feature which is rather disturbing.
In the first place, there are false avernents made in the
special leave petition in order to present a distorted
picture of the hearing of the appeals in the H gh Court.
Secondly, there are wild and unfounded allegations nmade
against the | earned Judges in an attenpt to destroy their
credibility and create doubt about the correctness of the
judgrment appealed from As to the first aspect, the Ilega
advi sors of the appellant and the other accused have gone to
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the ext ent of making out an entirely fal se case,
nanely, .that the H gh Court did not give a hearing to them
Merely because the |earned counsel disdained from raising
the point at the stage of grant of special |eave, does not
imply that we should not take notice of the facts all eged.
We shall indeed be failing in our duty if we do not comrent
upon t he conduct of the appellant and the other accused and
their legal advisors in trying to create prejudice against
the H gh Court. It is averred in paragraph 13 of the specia
| eave petition that the appeals were taken up for hearing on
April, 1, 1985 at 3.15 p.m and that day only the nanes of
the accused, weapons, sections and sentences, date and tine
of the occurrence etc. were given out when the Court rose
for the day at 3.45 p.m It is then averred in para 14 that
on the next day i.e. on the 2nd, the appeals could not be
taken up. They were taken up on the 3rd at 2.10 p.m when
the case was call ed out when Shri Chandra Shekhar Saran and
Shri  P.C. Chaturvedi, the two senior counsel along wth
Sarvashri 'Dharam Pal" Singh, G S. Chaturvedi and A K. Sachan
appeared.. It is alleged that when the case was called out
and Shri Chandra Shekhar Saran wanted to argue the appeals,
the | earned Judges said that they had seen the case and they
did not want to hear the appellants but wanted to hear the
State counsel. At this point, it is said that Shri P.C
Chaturvedi pointed out the age of the appellant Vinod Kunar
and t hereupon one
1060
of the Judges (Honable M. Justice X- who 'delivered the
judgrment) observed that sincethey wanted to allow the
appeal s, therefore, they did not want to hear the appellants
and if need be. they would call upon themlater. It is then
alleged that the Court called upon the Stateas to how it
supported the judgnment as two of the four eye-w tnesses had
been disbelieved by the | earned Additional Sessions ' Judge
and the renmaining two witnesses were partisan wi tnesses, one
of whom being PW3 Kumari Shashi Kala, who was a young girl
of 15 years and would not go to the tank alone at that tine.
It is further alleged that after the prosecution had placed
the evidence of PW2 Ram Swarup, the Court was not satisfied
and reserved the judgnent. At this stage, it -is said, Shr
P.C. Chaturvedi again tried to point-out the age of the
appel  ant but M. Justice X observed that when the veracity
of the two eyewi tnesses was doubtful there remai ned no need
to proceed further. The Court rose at 3.45 p.m The allega-
tions in paras 14 to 17 are that the Judges gave an inpres-
sion at the conclusion of the hearing on April 3, 1985 that
the appeals would result in an acquittal while “they pro-
nounced the judgment on the 28th dism ssing the appeals. and
it is then averred in para 17 that this decision cane as a
shock to the counsel appearing for the accused. There is
nothing on record to substantiate these allegations apart
from the letter witten by Shri Dharam Pal Singh 'to the
counsel in this Court to file the special |eave petition to
which we shall presently refer. In view of the conduct  of
the appellant and the other accused and their |egal advisors
we are not prepared to act on the assertion in the letter
witten by Shri Dharam Pal Singh. If there was any truth in
this assertion, it was expected that the |earned Judges
woul d have nade a nmention of the fact that a contention was
advanced on behalf of the appellant that he was a child
within the neaning of s. 2(4) of the Act for whatever it was
wort h.

W feel deeply concerned that the appellant and the
ot her accused do not rest thenselves by making this false
assertion that they were not heard by the H gh Court but
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they have gone further and made wholly wild and unfounded-
al l egations against the |learned Judges casting serious
aspersions on them They have brought into existence certain
correspondence in an attenpt to create prejudice against the
| earned Judges. We fail to see the propriety of placing
copies of these two letters unless it was with a view to
create doubts and suspicion about the integrity of the
| earned Judges. It shows that the appellant and his |I|ega
advisors can go to any extent to secure a reversal of the
judgrment of the High Court upholding the conviction of the
appel l ant for having conmitted offences of murder punishable
under s. 302 read with s. 149 of the Indian Penal Code.
First is a letter

1061

dated April 23, 1985 i.e. just three days before the deliv-
ery of the judgnent, said to have been witten by Shri K L.
Grover to the accused Ram Gopal Sachan. We understand that
Shri Grover is conparatively a senior counsel practicing in
the Hi gh Court at Allahabad. The letter of Shri Gover
appears to be witten in response to a letter witten by the
accused dated April 20, 1985 seeking his assistance. Shri
Grover naturally expressed his resentnent and displeasure
that the accused should have witten a letter of this nature
to himasking that ‘he should try to influence the |earned
Judges. It is in these ternmns:

.Im

"I was surprised and sorry after reading it. Neither | am a
Counsel in Crimnal Nos. 1937 and 1938 of 1977 Hanuman and
others and Vinod and others, nor |- know any of them and |
have no connection with these cases. You have witten about
Shri  D.P. Singh, Advocate. He is a good counsel  ‘but vyour
assertions are baseless. | do not take part in any unscrupu-
lous thing. This is correct that Hon ble Xis ny friend but
he is a Judge and | am an advocate. Decisions are not. sold
in the High Court. Hon ble Xis I'ike all other Judges of the
H gh Court very honest Judge. Either you have witten false
thing or you have been cheated by sone body. Kindly do not
correspond with nme in this connection."

The other is a letter dated May 24, 1985 addressed by
Shri Dharam Pal Singh to the counsel in this Court instruct-
ing hhmto file the special |eave petition, saying that as a
counsel his "conscience was shocked", narrating that at the
hearing the | earned Judges gave the inpression that this was
a case which deserved acquittal and they would like'to hear
the prosecution counsel and thereafter, if-necessary,  they
woul d hear the accused. In the letter he asserts that on
this the senior counsel Shri Chandra Shekhar Saran did not
address the Court, but Shri P.C. Chaturvedi told the Court
that the appellant was a child upon which one of the learned
Judges observed that since they were allow ng the appeal, it
was not necessary to go into the question. He then goes on
to say that he and the other counsel were shocked by the
judgrment delivered by the |earned Judges dismissing the
appeals. He also adverts to Shri Gover’s letter and  nen-
tions that he had taken the accused Ram Gopal Sachan to Shri
Grover’'s place and enquired about the letter since the
accused denied that he had witten any such letter. Accord-
ing to his version Shri Gover declined to give them the
letter as he did not want to get involved in any controversy
and he then adds:

1062
"As counsel, we owe a duty to our client and
all of us appearing on behalf of the accused
feel that we have failed therein and our
conscience is in distress."
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He then concl udes by sayi ng:

"W do not know whether all these
facts should be placed before the Hon'ble
Supreme Court and this decision we Ileave in
your hands. But we do request you to Kindly
see that the hearing which we could not get
for these accused (having a case for acquit-
tal) do get an opportunity of placing their
case before the Court."

perusal of these letters would tend to show that there
was an attenpt to blackmail the |earned Judges. W cannot
but deprecate the conduct of the appellant and the other
accused in maki ng such wild allegations about the propriety
and conduct of the |earned Judges. W have no doubt in our
mnd that the allegations are totally false and untrue. It
is pertinent to observe-that Shri Dharam Pal Singh has
chosen not to file any affidavit in support of the asser-
tions made by himin his letter. The | earned counsel who
drafted the special | eave petitions should have shown great-
er circunspection before casting such serious aspersions on
the High Court. We are not prepared to believe that it was
nmentioned before the | earnedJudges at the hearing of the
appeal s that the appellant was a child within the meaning of
s. 2(4) of the Act when-this fact is not borne out by the
judgrment and there/is nothing on record to substantiate the
al | egati on.

In the facts and circunstances of ‘this particular case,
we are not prepared to countenance the argunent that the
appel lant was a child within the meaning of s. 2(4) of the
Act. After the grant of special |eave, the appellant apart
from his ow affidavit, filed two affidavits of his father
Sri Narain Sachan and an affidavit by Shri Jitendra Prasad
Si ngh, Advocate, brother of Dharam Pal Singh. He has also
placed on record copies of certain docunments, nanely (1)
extracts of the kutuno register in Form’ A of Pania Mau
Gaon Sabha issued by the Village Panchayat O ficer, Nyaya
Panchayat, Dev Rahat. (2) Certificate of the H gh Schoo
Exam nation, 1973 issued by the Secretary of Madhyam k
Shi ksha Parishad, Utar Pradesh. (3) Entry fromthe elector-
al roll relating to U.P. State Legislative Assenbly Constit-
uency No. 275, Allahabad, Mhalla Buxi Khurd. (4)  Statenent
of the appellant recorded by the | earned Additional Sessions
Judge under s. 3 13 of the Code of Criminal Procedure, 1973.
We have gone through these
1063
affidavits and other docunments and we are not prepared to
act on them At the hearing we asked the | earned counsel to
produce the original docunments. W are satisfied that the
docunents are of doubtful authenticity and it would be
unsafe to rely upon such docunents. Such docunents can
al ways be brought into existence. W would refer  to the
statenment of the appellant recorded by the | earned Addition-
al Sessions Judge on June 4, 1975 wherein the appellant
stated his age to be 17 years. Beneath the statenent, there
is an endorsenent in ink: "The age of 17 years appears to be
correct". W are left to guess who made this endorsenent.
Even assum ng that the endorsenent was nade by the |earned
Addi ti onal Sessions Judge, that was only an estimate of age
and does not necessarily show that the appellant was a child
within the neaning of s. 2(4) of the Act at the time of
occurrence. In view of the earlier attenpt nade by the
appel lant and his |l egal advisors to substantiate the false
plea of alibi by production of forged attendance register
and the tendering of evidence of Virendra Kumar Mehta, DW 1
agai nst whomthe H gh Court has passed strictures for sub-
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orning hinself in an attenpt to thwart the course of |jus-
tice, it is quite evident that the appellant and his |ega

advisors would go to any extent in creating evidence to
support the fal se plea now taken

In conclusion, we cannot but once again deprecate the
growi ng tendency on the part of the unsuccessful litigants
to inmpute unworthy notives to Judges and this has becone not
uncomopn these days. W frown upon the practice of naking
such basel ess i nputations agai nst Judges and tine has cone
for this Court to take serious notice of this wunhealthy
trend before it becomes a growi ng nenace and an unmitigated
evil. W feel that the nenbers of the bar equally share this
responsi bility and shoul'd ensure that uncalled for asper-
sions are not cast on the Judges. Such a course, of action
on their part woul d enhance the prestige of the Court and
the legal profession. For these reasons, the appeal nust
fail and is dismssed,
P.S. S Appeal di s-
m ssed.
1064




