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ACT:

I ndian Penal Code, 1860; s.467 read with s. 109 and
s.471- Accused--Bank Clerk--Getting signatures of account
hol der forged on withdrawal forns--Drawing noney by present-
ing themin Bank--Held liable to be convicted for offences.

HEADNOTE:

The respondent - Accused, who was worki ng as an . Accounts
Clerk in the appellant Bank in the very branch where PW 1
had her account, was alleged to have presented forged
cheques on her account and m sappropriated the sum wth-
drawn. He has prosecuted for offences under s.467 read wth
ss. 109, 471, 408 and 420 of Indian Penal Code.

The trial court and the appellate court found'that the
signatures on the withdrawal forns were not that of PW 1
and that they were also not forged by the accused. But they
recorded a concurrent finding of fact that the wthdrawa
forns bearing forged signatures of P.W 1 were presented in
the Bank by the respondent-accused and he obtai ned noney and
put his signatures on the reverse in acknow edgenent ~ of
recei pt of nmoney, that the noney so obtai ned was pocketed by
the respondent-accused and was not returned or paidto P.W
1. He was acquitted by the trial court of the charge under
s. 408 and by the appellate court under s.420, and ultimately
convicted of the offence under s.467 read with's. 109 and
s.471. The State did not prefer appeal against the acquitta
under ss. 408 and 420.

On appeal by the accused-respondent, the H gh Court took
the view that there was no evidence as to who forged the
signatures of P.W 1 on the withdrawal form and that it
could not be said that the accused-respondent knew that the
docunent was forged or that he got the document forged. It
came to the conclusion that the offence under s.467 read
with s. 109 was not made out and that consequently his
convi ction under s.471 also could not be naintained.

In these appeals it was contended on behalf of the
appel l ant Bank that the respondent-accused was |iable be-
cause he has adnitted that the signatures on the back of the
wi t hdrawal form were his signatures
88
acknow edging the receipt of nobney which he pocketed him
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sel f.
Al'l owi ng the appeals, the Court,

HELD: 1.1 The acquittal of the respondent-accused by the
H gh Court for an offence under s.467 read with s. 109 of
the I ndian Penal Code was not justified.

1.2 Though there was no evidence about the forgery of
the signatures of PPW on the withdrawal forns still the
fact renmained that the signatures were forged, that the
wi thdrawal formwas in the possession of respondent-accused
and it was he who represented it in the Bank and obtained
nmoney. P.W 1 used to take the assistance of the responden-
taccused whenever she wanted to have any transaction in the
Bank and therefore it was expected of himto have known the
signatures of P.W 1. Apart fromit there was nothing to
establish as to from where the respondent-accused got these
withdrawal fornms. These facts lead to the only inference
that it was the accused-respondent who got the signatures of
P.W 1 forged on'the withdrawal form

2. It could not be doubted that the accused-respondent
used the withdrawal fornms knowi ng themto be forged or at
| east believed themto be forged on'the basis of which he
obtained noney to which he had no claimand thereby caused
wongful gain to hinself and wongful loss to PW 1. It
could not, therefore, be said that the  respondent-accused
could not be convicted for an offence under s.47 1

3. As three separate prosecutions were |aunched the
respondent is convicted of the offences under s.467 read
with s. 109 and s.47'1 of the Indian Penal Code in each one
of the three cases and sentenced to 9 nmonths 'rigorous im
pri sonment for each of the offences. The sentences to run
concurrently.

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTION: Crimnal Appeal @ Nos.
485-488 of 1979 etc.

From the Judgnent and Order dated 6.12. 1977 of the
Andhra Pradesh High Court in Cr. Revision Cases Nos. 294,
295,296 and 293 of 1977

Kapil Sibal, Atul Wg, Raj Birbal, A T.M Sanpath and
G M Rao for the Appellant.
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A K Goel, K Ram Kumar, B Parthasarthi for the Respondents.
The Judgnent of the Court was delivered by

QzA, J. These appeal s have been filed after grant of
| eave against the acquittal of the respondent from offences
under Sections 467 read with Section 109 and 471 of the
I ndi an Penal Code.

The prosecution case at the trial was that V. Suryakan-
tam is a resident of official colony VSP, and has- a Bank
account in the Bank of India since 1965. Her Account No. is
2006. She has al so a cheque-book to operate the Bank trans-
actions and she was also entitled to withdrawal facility for
wi t hdrawi ng noney from her accounts. The respondent-accused
was wor king as an Accounts Clerk in the Bank of India in the
very branch where V. Suryakantam P. Wi had her account.

This V. Suryakantam P.W 1 was 'acquainted wth the
respondent -accused and he used to assist her in the Bank

transactions. It is alleged that whenever she wanted to
wi t hdraw noney on a cheque her daughter V.S. Kanthi used to
fill up the cheque and she used to sign on the cheque. On

23rd NOvenber, 1970 the respondent accused m srepresented to
P.W 1 that her account book is required in the Bank for the
pur pose of posting up to date entries and on this represen-
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tation obtained her pass-book which he never returned. P.W
1 demanded the pass-book several tinmes. He al ways represent-
ed that it was in the Bank and yet not conpl eted.

On 9.12. 1970 the respondent got filled up by sone
person withdrawal form No. 2055 on the account of P.W 1 on
the Bank of India for Rs.6,000 and represented this wth-
drawal formin the Bank. He received the noney i.e. Rs.6,000
and m s-appropriated the same. On 11.3. 1971 P.W 1 went to
the Manager of the Bank. The respondent was absent and she
told himabout the fact of having given her passbook to the
respondent |long back and that he was not returning the
pass- book and dodgi ng her. She also requested himto verify
her accounts. The Manager asked her to cone on the next day.

On 12th March, 1971 when she went to the bank to her
surprise she |l earnt that some w thdrawal of noney have been
done and very little anbunt was left over. She immediately
gave a conplaint that this withdrawal of Rs.6,000 was not by
her as well as two other withdrawal s and on the same day the
Manager and staff officer went to the house of
90
the accused and questioned hi m about 't hose transacti ons. The
respondent accused adnitted his guilt before the Manager and
requested the Manager to excuse himand gave a confessiona
statement in witing.

During investigation hand-witing specinen of PPW 1 and
adm tted handwiting of the accused-respondent were conpared
with the handwiting on the w thdrawal” forns by the expert.
The opinion of the expert was that signature on the wth-
drawal formwas not by P.W 1 and that the signhatures on the
reverse of the formwhich is taken in the Bank as an ac-
know edgenment for the receipt of nbney was that of the
respondent -accused. It was therefore opined that the respon-
dentaccused got forged the signhatures of PW 1 on the
withdrawal form presented it as genuine at the Bank and
wi thdrew Rs. 6,000 and therefore he was prosecuted for of-
fences under Sections 467 read with Sec. 109, 47 1,408 and
420 of Indian Penal Code. As there were three itens of @ such
withdrawal s three prosecutions were |aunched consequently
three appeals and ultimately three appeals are filed here by
the Bank of India and there is also an appeal filed by the
State against the judgnent of acquittal passed by Hon’ ble
the Hi gh Court.

On trial the respondent accused was convicted for an
of fence under Sec. 420 and sentenced to undergo inprisonnent
for 9 nonths and to pay a fine of Rs. 100. He was also
convicted for an offence under Sec. 467 read with Sec. 109
and sentenced to inprisonnent for 9 nmonths and a fine of Rs.
100. He was al so convicted under Sec. 47 1 |IPC and sentenced
to 9 nonths inprisonnent. The trial court however acquitted
himfromthe effence under Sec. 408.

The appellate court acquitted the respondent - accused
from charge under Sec. 420 |PC but confirned his conviction
under Sec. 467 read with Sec. 109 and al so under Section
471, the sentence under the two was mmintai ned.

The State did not prefer an appeal against the acquitta
of the respondent under Sec. 408 IPC by the trial Court and
his acquittal under Sec. 420 I PC by the appellate Court. The
respondent accused aggri eved agai nst conviction preferred a
revision petition before Hon'ble the High Court of Andhra
Pradesh and Hon ble the Hi gh Court by its judgnent dated
21st February 1977 cane to the conclusion that the offence
under sec. 467 read with Sec. 109 IPCis not made out. The
| ear ned Judge al so came to the conclusion that consequently
hi s conviction under Sec. 471 al so could not be maintained.
Consequently the respondent was acquitted fromthe charges
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is against this judgnent of Hon’ ble the H gh Court that the
present appeals have been filed after obtaining | eave from
this Court.

The learned trial Court and the appellate Court cane to
the conclusion that the signatures on the withdrawal form
were not that of P.W 1 but it also came to the conclusion
that they were also not forged by the respondent-accused but
both the Courts came to a concurrent finding of fact that
these withdrawal forms on which there were forged signatures
of P.W 1 were presented in the Bank by the respondentac-
cused and he obtai ned noney on the basis of these w thdrawa
fornse and he put his signatures on the reverse of these
wi t hdrawal forms in acknow edgenment of the receipt of noney.
These signatures on the back side of the wthdrawal form
acknow edgi ng the recei pt of nmoney were also admtted by the
respondent -accused at the trial

Both the Courts below also cane to a concurrent finding
of Act. that the nobney so obtained fromthe Bank from the
account of P.W 1 on the basis of these w thdrawal fornms was
pocketed by the respondentaccused and was not returned or
paid to P.W 1 although that was the stand taken by the
respondent - accused ~and he also attenpted to prove it by
produci ng a defence witness for that purpose. On the basis
of these findings both the Courts ultimtely convicted the
respondent - accused for an of fence under Sec. 467 read with
Sec. 109 and Sec. 471 |IPC

The | earned Judge of the Hi gh Court while acquitting the
respondent - accused canme to the conclusion that it was the
duty of the prosecution to establish as to who had forged
the signatures of PPW 1 on the withdrawal form as adnitted-
ly it has not been established that they were forged by the
respondent -accused and on this basis the |earned  Judge
observed that as there is no evidence as to who forged the
signatures P.W 1 on the withdrawal formit could not be
hel d that the accused-respondent knew that the document was
forged nor it could be said that he got the docunents forged
and on the basis of this conclusion the | earned Judge cane
to the conclusion that none of the two offences i.e. Sec.
467 read wth Sec. 109 or offence under Section 471 is
est abl i shed.

The |learned counsel appearing for the appellant (the
Bank) contended that so far as receipt of the noney on the
basis of the withdrawal formfromthe Bank-.is concerned it
is admitted by the respondent accused as he admits his
signatures on the back of the withdrawal form which are
si gnatures acknow edgi ng the recei pt of the noney.

92

Both the Courts (trial Court and the appellate Court)
negatived the defence that the noney so collected from the
bank by the respondent was given over to PPW 1 and High
Court also maintained that finding as it has not been 'nega-
tived. He therefore contended that the following facts —are
est abl i shed and accepted to be established even by the High
Court: -

(i) that the withdrawal form did not bear
the signatures of P.W 1;

(ii) that on the basis of the wthdrawa
form the accused respondent withdrew noney
from the bank fromthe account of PPW 1 and
t hat

(iii) he signed the acknow edgenent of
recei pt of nmoney and did not return the noney
to P.W 1 but pocketed hinself.
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These facts therefore clearly establish that the re-
spondent accused used the forged docunment and on the basis
of that docunent obtai ned noney to which he had no clai mand
t hereby caused wongful gain to himself and wongful loss to
P.W 1. It is also clear fromthe evidence that P.W1 used
to take the assistance of the accusedrespondent whenever she
wanted to have any transaction in the Bank and therefore it
is expected of himto have known the signatures of P.W 1
Apart fromit there is nothing to establish as to from where
the respondent-accused got these withdrawal forns. Under
these circunstances it could not be doubted that he used
these withdrawal forms knowi ng themto be forged or at |east
believed them to be forged and therefore it could not be
said that he could not be convicted for an offence under
Sec. 471.

As regards the offence under Section 467 read with Sec.
109, the learned Hgh Court acquitted the respondent because
it came to the conclusion that there is no evidence to
establish ' as to who forged the signatures of PPW 1 on the
withdrawal ~form~ It is no doubt true that so far as the
evi dence —-about the forgery of the signhatures of PW 1 on
the withdrawal formis concerned there is no evidence except
the fact that the signatures are forged and the further fact
that this withdrawal” formwas in the possession of respond-
ent -accused who presented it in the Bank and obtai ned noney
therefrom and pocketed the sane. Fromthese facts an infer-
ence could safely be drawn that it was the  respondent-ac-
cused who got signatures of P.W 1 forged on this docunent
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as it was he who used it to obtain nobney fromthe Bank from
the account of P.W 1 and pocketed the sane It is no doubt
true that there is no evidence as to who forged the signa-
tures of the withdrawal form but the circunstances indicated
above will lead to the only inference that it was the ac-
cused-respondent who got the signatures of P.W 1 forged on
the withdrawal form In this viewof the matter therefore
the acquittal of the respondent for an offence under Section
467 read with Sec. 109 al so could not be justified.

It is wunfortunate that the State did not  prefer an
appeal against the acquittal of the respondent under Section
408 and al so under Section 420, even before this Court it is
first the Bank which came by way of special leave but later
on the State has chosen to prefer an appeal

In the light of the discussions above, in our opinion
the appeal deserves to be allowed. It is therefore allowed
and the acquittal of the respondent for offence under Sec-
tion 467 read with Section 109 and Section 471 of “the |ndian
Penal Code is set aside. Instead he is convicted for these
two offences. As there were three itens, three separate
prosecutions were |aunched and ultimately three appeals were
before the Hi gh Court and in each one of them “identica
guestions were invol ved. Consequently respondent is convict-
ed for the above nentioned two of fences in each one of the
three cases and sentenced to 9 nmonths rigorous inprisonnent
for each of the offences. But it is further directed that
all the sentences shall run concurrently.

P.S. S Appea
al | owed.
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