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HEADNOTE

The Mnistry of Hone Affairs by its Ofice Menmorandum
dated 14th My, 1940 laid down that if a vacancy arose in
the cycle neant for a direct recruit, the direct recruit
woul d rank senior to the departnmental candi dates even though
the direct recruit joined the post after the departnenta
candi date had been pronoted and confirned. This principle of
fixation of seniority was subsequently superseded by Ofice
Menor andum dated 22nd June 1949, which provided that the
seniority would be deternm ned on the basis of the | ength of
service. Another O fice Menmorandumissued on 22nd Decenber,
1959, in supersession of the 1949 Ofice Menorandum |aid
down that the seniority was to be fixed on the basis of the
date of confirmation.

Some of the officials, who had been directly appointed
as Assistants in a departnment of the Governnment of India in
the year 1957, filed a wit petition in the H gh Court in
the year 1976 questioning the validity of the appointnents
of certain other Assistants who had been appointed or
absorbed as Assistants prior to the induction of the wit
petitioners into service as Assistants, and also the
assi sgnnent  of seniority to them over and above the
petitioners.

The first draft seniority list of the Assistants in
that departnment was issued in 1958 on the basis of |ength of
conti nuous service pl aci ng t he officials who wer e
respondents to the wit petition above the petitioners, and
was duly circulated. No objections were received fromthe
wit petitioners against the seniority assigned to themin
the said seniority list. Subsequently, the seniority lists
in the Gade of Assistants were again issued in 1961 and
1965 but again no objections were raised by the wit
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On the basis of the 1959 Ofice Menorandum the
seniroity list, as mamintained in the department up to 1965,
was revised in March, 1968. In the revised seniority I|ist
the wit petitioners becane senior to many of the
departnmental Assistants, who had a |onger |ength of service,
but for one reason or the other had not been confirmed in
the post or were confirnmed after the confirmation of the
wit petitioners. Consequent to the decision of this Court
in Union of India v. M Ravi Verma, [1972] 2 SCR 992, the
said seniority list was again revised in the year 1976
resulting in the respondents in the wit petition, who were
governed by the 1949 Ofice Menorandum being shown as
seniors to the petitioners.

The petitioners guestioned the validity of t he
seniority list published in 1976. The respondents in the
wit petition raised-a prelimnary objection to the wit
petition stating that it was liable to be dismssed on the
ground of. laches. The wit petition was dismssed by the
Single Judge. The Letters Patent. appeal filed by the
petitoners was, however, allowed by the Division Bench
wi t hout adverting tothe ground of delay. The ancillary
directions given by the Court resulted in the disturbance of
the seniority of the “above said respondents, who had been
working in the departnment and on the date of the judgnent
had put in nore than twenty-five “years -of service as
Assi st ant s.

Allowi ng the appeals by special leave filed by the
Union of India as well as the  officials,  who had been
appointed prior to the dateon which the wit petitioners
wer e appoi nted, the Court,

N

HELD: The H gh Court was wong in rejecting the
prelimnary objection raised on behal f of the respondents to
the wit petition on the ground of laches. [1000E-F]

It is essential that any one who feels aggrieved by the
seniority assigned to himshoul d approach the court as early
as possible, as otherwise in addition to the creation of a
sense of insecurity in the nminds of the Government servants
there would al so be administrative conplications and
difficulties. [1000D E]

Satisfactory service conditions postulate that  there
shoul d be no sense of uncertainty anpngst the Governnent
servants created by the wit petitions filed after severa
years. A Covernnent servant who is appointed to -any post
ordinarily should at |least after a period of 3 or 4 years of
his appointment be allowed to attend to the duties attached
to his post peacefully and without any sense of insecurity.
[ 1000C;, 996D E]

995

The respondent-petitioners should have in the ordinary
course questioned the principle on the basis of which the
seniority lists were being issued fromtime to time fromthe
year 1958 and the pronotions which were being made on the
basis of the said lists within a reasonable time. For the
first time they filed the wit petition in the H gh Court in
the year 1976 nearly 18 years after the first draft
seniority |ist was publi shed in the year 1958. The
appel | ants have been put to the necessity of defending their
appointnents as well as their seniority after nearly three
decades. This kind of fruitless and harnful [litigation
shoul d be di scouraged. [1000B-C, 996 E-F]

All the pronotions made in the departnment to be
reviewed in accordance with the inmpugned seniority |ist of
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1976. [1001G

R S. Makashi & Os. v. |I.M Menon & Os., [1982] 2 SCR
69 and Maloon Lawence Cecil D Souza v. Union of India &
O's., [1975] Supp. SCR 409, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal Nos. 2925-26
of 1981

Fromthe Judgment and Order dated 19th Decenber, 1980
of the Delhi Hgh Court in Letter Patent Appeal No. 6 of
1978.

M K. Ramarmurthi and P.P. Singh for the Appellants.

R K Garg, P.H Parekh and C V. Subba Rao for the
Respondent s.

The Judgenent of the Court-was delivered by

VENKATARAM-AH, J.© Sone of ‘the officials who had been
directly appointed “as Assistants in the Intelligence Bureau
of the Governnment of Indiain the year 1957 filed a wit
petition in the year 1976 in Civil Wit Petition No. 638 of
1976 on the file of the Hi gh Court of Del hi questioning the
validity of the appointnents of certain other Assistants in
the Intelligence Bureau of whomsonme had been appointed
prior to 1.2.1954 /and” the remai ning had been appointed or
absorbed as Assistants prior to the induction of the wit
petitioners into service as Assi'stants and also the
assi gnment  of seniority to them over and above the
petitioners in the Wit Petition. The said Wit Petition was
di sm ssed by the | earned Single Judge. Aggrieved by the
996
deci sion of the |learned Single Judge, the petitioners in the
wit petition filed an appeal in the Letters Patent Appea
No. 6 of 1978 before a Division Bench of ‘the H gh Court. The
Di vi sion Bench all owed the appeal, set aside the judgment of
the learned Single Judge and held that the posts of
Assi stants which existed on 1.2.1954 had to be filled by
persons who were eligible in terns of Paragraph 15 of the
reorgani sati on Schenme of 1955 effective from 1.2.1954 and
that there was infringement of the ternms of Paragraph 15 in
their cases. The Division Bench also gave some other
ancillary directions resulting in the disturbance of the
seniority of the respondents who had been working “in the
Intelligence Bureau. By the date of the said judgnent the
sai d respondents had put in nore than 25 years of service as
Assistants in the Intelligence Bureau. Aggrieved by the
decision of the Division Bench, the Union of India as well
as the officials, who had been appointed prior to the date
on which the wit petitioners were appointed have filed
these two appeal s by special |eave.

At the outset it should be stated that it is
distressing to see that cases of this kind where the
validity of the appointnents of the officials who had been
appointed nore than 32 years age isS questioned are still
being agitated in courts of law. A Governnent servant who is
appointed to any post ordinarily should at least after a
period of 3 or 4 years of his appointnent be allowed to
attend to the duties attached to his post peacefully and
wi t hout any sense of insecurity. It is unfortunate that in
this case the officials who are appellants before this Court
have been put to the necessity of defending their
appointnents as well as their seniority after nearly three
decades. This kind of fruitless and harnful [litigation
shoul d be di scour aged.

The ministerial posts in the Intelligence Bureau were
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reorgani sed with effect from1.2.1954 vide Mnistry of Hone
Affairs Letter No. 40/154/49-P.111 dated 17.9.1955. In
accordance with the said Scheme the Mnisterial Duty Posts
were reorgani sed into following three categories:
Category A-Administrative Oficer and the
Assi stant Director (Non-Police)
Cat egory B-Superintendents and Assi stant
Superi nt endent s
Cat egoty C-Assistants.
997
Al Duty Posts in Category 'C were required by that
Schene to be filled by Assistants or U.D.Cs placed in charge
of such posts. The posts of Assistants were classified as
belonging to Gade IV in the |Intelligence Bureau Service.
The node of initial constitution of Grade |V, confirmation
of the existing Assistants called 'departnmental candi dates’
at the initial stage and the future recruitnment to G ade |V
consi sting of Assistants were regul ated by Paragraphs 15 and
16 of the said Schene. The principle of fixation of
seniority as laid down in the Mnistry of Hone Affairs
O fice Menorandum No. 20/1/40-Ests(S) dated 14.5.1940 was
that if a vacancy arose in the cycle neant for a direct
recruit, the direct recruit would rank senior to the
departnmental candi date even though the direct recruit joined
the post after the departnental candi dates had been pronoted
and confirmed. This principle of fixation of seniority was
subsequently superseded by the Mnistry of Hone Affairs
O fice Menorandum No. 30/44/48-Apptts, dated 22.6.1949 whi ch
provided that the seniority would be determi ned on the basis
of the length of service. Prior to the reorgani sati on which
cane into force with effect from1l.2.1954 the seniority of
Assistants in the Intelligence Bureau was fixed on the basis
of the 1949 Ofice Menorandum
Before the reorganisation of ~the Intelligence Bureau
the direct recruitnment of Assistants in the Intelligence
Bur eau was made t hr ough the Enpl oynent Exchange,
advertisenents and by inviting applications of persons
working in other Mnistries etc. The Intelligence Bureau was
exenpted from naking recruitnment to its mnisterial posts
through the Union Public Service Conmissionin accordance
with the Governnent orders issued from time to tine. No
direct recruitment was made through the Union Public Service
Conmission. It was only after the reorganisation of the
mnisterial posts in the Intelligence Bureau that the Union
CGovernment was required to mmke direct- recruitnment of
Assistants in the ratio of 85% through the Union Public
Servi ce Commi ssion and 15% by pronotion of U.D.Cs in terms
of the said Scheme. The Intelligence Bureau was again
exenpted from the purview of the Union Public Service
Comm ssion since 1969 and now we are told that it conducts
its own examination for naking recruitnment of Assistants
directly.
The officials who were shown as Respondent Nos. 3 'to 9,
12 to 31 and 42 to 49 in the Wit Petition were working as
Assistants on 1.2.1954, i.e., the date of the reorganisation
of the mnisterial posts in the Intelligence Bureau
Respondent Nos. 10 and 11 in the Wit Peti-
998
tion were appointed as direct recruits through other sources
before the Intelligence Bureau Mnisterial Reorganisation
Schene was issued on 17.8.1955. Respondent Nos. 32 to 41, 50
and 51 are those officers who were prompbted fromthe posts
of UDCs to the posts of Assistants against 15% quota of
pronmotees prescribed in the reorganisation schene. The
petitioners who had filed the Wit Petition were, however,
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recruited through the conpetitive exanmination held by the
Uni on Public Service Conmission in the year 1955 agai nst the
85% quota of direct recruitnment provided for in the Schene
and they joined service in 1957. The first draft seniority
l[ist of the Assistants was issued in 1958 on the basis of
l ength of continuous service placing the officials who were
respondents to the wit petition above the petitioners
therein and was duly circulated . No objections were
received from the wit petitioners against the seniority
assigned to themin the said seniority list. Subsequently,
the seniority lists in the Gade of Assistants were again
issued in 1961 and 1965 but again no objections were raised
by the wit petitioners except petitioner No. 6 who objected
tothe 1965 list. In 1959 the Mnistry of Hone Affairs
i ssued another Ofice  Menpbrandum No. 9/11/55/1PS dated
22.12.1959 in supersession of. the 1949 O fice Menorandum
l ayi ng down the principles ~of fixation of seniority.
According to this Menorandum the seniority was to be fixed
on the basis of the date of confirmati on as agai nst the 1949
O fice Menorandum which |aid down that the seniority should
be fixed in accordance with the Ilength of service. On the
basis of the 1959 O fice Menorandum the seniority list as
mai ntained in the Intelligence Bureau up to 1965 was revised
in March, 1968. In  the revised seniority list the wit
petitioners became/ seniors to many of the departnenta
Assi stants (who had been inpl eaded as respondents) who had a
| onger length of service but for one reason or the other had
not been confirmed in the said post or were confirnmed after
the confirmation of the wit petitioners. The 1959 Ofice
Menor andum came  up for - consideration before the Suprene
Court in Union of India & Os.v. M Ravi Varma & Os. etc.,
[1972] 2 S.CR 992. |In that decisionthis Court held that
the O fice Menorandum dated 22.12. 1959 had expressly nade it
clear that the general principles enbodied in the annexure
thereto were not to have any retrospective effect and in
order to put the matter beyond any pale of controversy it
had been nentioned that ’'hereafter the seniority of al
persons appointed in the various Central Services after the
date of these instructions should be, determined in
accordance with the general principles annexed hereto’ . In
accordance with the above viewthis Court held that the
seniority of two of the respondents in that case, whose
seniority was in issue, had to be

999

determined on the basis of their length. of -service in
accordance with O fice Menorandum dated 22.6.1949 and not on
the basis of the date of their confirnmation because they had
been appointed prior to 22.12.1959. Two of the respondents
inthe wit petition out of which these appeals arise, i.e.
respondent Nos. 7 and 36 had also filed wit petitions in
the Hgh Court of Andhra Pradesh challenging the'seniority
list of Assistants in the Intelligence Bureau which had been
issued in March, 1968. The Andhra Pradesh Hi gh Court by its
judgrment dated 11.11.1974 on the basis of the decision.in
Ravi Varma's case (supra) held that the seniority  of
respondents 7 and 36 should be fixed on the basis of the
1949 O fice Menorandum On the basis of the judgnent in Ravi
Varma’s case (supra) and the decision of the H gh Court of
Andhra Pradesh referred to above, the seniority list of the
Assistants in the Intelligence Bureau was again revised for
correcting the error commtted earlier and a draft partia
seniority list was issued on 16.6.1975 proposing to revive
the earlier list dated 22.12.1958. In this seniority |ist
the respondents in the wit petition, who were working as
Assistants at the time of the reorganisation and were
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governed by the 1949 O fice Menorandum were shown as seniors
to the petitioners who had filed the wit petition in
accordance with the position in the 1958 seniority list. The
petitioners filed objections to the said seniority |list.
Their objections were not accepted and a seniority list was
issued in January, 1976 showing the officials who had been
i npl eaded as respondents in the wit petition as seniors to
the petitioners in the wit petition. In the wit petition
the petitioners guestioned the wvalidity of the above
seniority list published in January, 1976.

The respondents in the wit petition raised a
prelimnary objection to the wit petition stating that the
wit petition was liable to be dismssed on the ground of
| aches. Although the learned Single Judge and the Division
Bench have not disposed of the above wit petition on the
ground of delay, we feel that in the circunstances of this
case the wit petition should have been rejected on the
ground jof del ay al one.” The first draft seniority list of the
Assistants was issued in the year 1958 and it was duly
circul ated anpbngst all the concerned officials. In that |ist
the wit petitioners had been shown bel ow t he respondents.
No objections were received fromthe petitioners against the
seniority list. Subsequently, the seniority lists were again
issued in 1961 and 1965 but again no objections were raised
by the wit petitioners, to the seniority list of 1961, but
only the petitioner No. 6 in the wit petition represented
agai nst the seniority list of 1965. W have already
mentioned that the 1968 seniority List in which the wit
petitioners had been
1000
shown above the respondents had been i ssued on a
m sunder standing of the Office Mnorandum of 1959 on the
assunption that the 1949 Ofice  Menorandum was not
applicable to them The June 1975 seniority |list was
prepared having regard to the decision in Ravi Varma's case
(supra) and the decision of the High Court of Andhra Pradesh
inthe wit petitions filed by respondent Nos. 7 and 36 and
thus the mistake that had crept into the 1968 list was
rectified. Thus the list was finalised in January, 1976. The
petitioners who filed the wit petition should have in the
ordi nary course questioned the principle on the basis of
which the seniority lists were being issued from tine to
time from the year 1958 and the pronoti ons whi ch were being
made on the basis of the said lists wthin a reasonable
time. For the first time they filed the wit petition. in the
H gh Court in the year 1976 nearly 18 years after the first
draft seniority list was published in the year 1958.
Satisfactory service conditions postulate that there should
be no sense of uncertainty anongst the Governnent servants
created by the wit petitions filed after several vyears as
inthis case. It is &essential that any one who feels
aggrieved by the seniority assigned to him should approach
the court as early as possible as otherwise in addition to
the creation of a sense of insecurity in the mnds of the
Governnent servants there would also be admnistrative
conplications and difficulties. Unfortunately in this case
even after nearly 32 years the dispute regarding the
appoi ntement of some of the respondents to the wit petition
is still lingering in this Court. In these circunstances we
consider that the High Court was wong in rejecting the
prelimnary objection raised on behalf of the respondents to
the wit petition on the ground of |aches. The facts of this
case are nore or less simlar to the facts in R S. Mkashi &
Os.v. .M Mnon & Os., [1982] 2 SSCR 69. In the said
decision this Court observed at page 100 thus:
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"In these circunstances, we consider that the Hi gh
Court was wong in over-ruling the prelimnary
objection raised by the respondents before it,
that the wit petition should be disnissed on the
prelimnary ground of delay and |aches, inasmuch
as it seeks to disrupt the vested rights regarding
the seniority, rank and pronotions which had
accrued to a large nunber of respondents during
the period of eight years that had intervened
bet ween t he passing of the inpugned Resol uti on and
the institution of the wit petition. W would
accordingly hold that the chall enge raised by the
petitioners against the seniority principles laid
down in the CGovernnent Resolution of March 22,
1968
1001

ought to have been rejected by the H gh Court on
the ground of delay and |aches and the wit
petition in so far as it . related to the prayer for
qgquashi ng the said  Government Resolution should
have been di sm ssed. "

W are in respectful agreement with the above
observati on.

We may al so refer here to the weighty observati ons made
by a Constitution/'Bench of this Court in Maloon Law ence
Cecil D Souza v. Union of India & Os., [1975] Supp. S.C. R
409 at page 413-414 which are as foll ows:

"Al though security of service cannot be used as a
shi el d agai nst admnistrative action for |apse of
a public servant,~ by and l|arge one of the
essenti al requirenents of cont ent nent and
efficiency in public services is a feeling of
security. It is difficult “to doubt to guarantee
such security in all its varied aspects. It should
at least be possible to ensure that matters |ike
one’'s position in the seniority list after having
been settled for once (should not be liable to be
reopened after |apse of many years at the instance
of a party who has during the intervening period
chosen to keep quiet. Raking up old matters |ike
seniority after a long tinme is likely to result in
adm nistrative conplications and difficulties. It
woul d, therefore, appear to be in the interest of
snoot hness and efficiency of service that such
matters should be given a quietus after |apse of
sone time."

We feel that in the circunstances of this case, we
shoul d not enmbark upon on and enquiry into the nerits of the
case and that the wit petition should be dismssed on the
ground of | aches al one.

We accordingly allow these appeals, set aside the
j udgrment of the Division Bench of the High Court and dismiss
the wit petition filed in the H gh Court. W also direct
that all the pronotions nade in the Intelligent Bureau shal
be reviewed in accordance with the inmpugned seniority list
dat ed January 28, 1976. There shall be no order as to costs.
P.S. S Appeal s al | owed.
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