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ACT:

Nati onal Security Act, 1980-S. 3(2)-Detention Order-
Det enu al r eady in Jail-Validity of detention or der -
Principles for determ nation of-Legal mala fides expl ai ned.

HEADNOTE:

The detenu was arrested on Decenber 17, 1985 pursuant
to a detention order dated Decenber 16, 1985 passed under s.
3(2) of the National Security Act, 1980 and the grounds of
detention were served on himthe sane day. It was alleged in
the order that since the year 1979 the detenu had been
conti nuously engaging hinself in commtting acts prejudicia
to the mai ntenance of supplies and services essential to the
conmuniy, i.e., renmoving of pernanent way material stocked
along rail lines for nmaintenance of rail tracks, renoving
parts of carriages, wagons and signal teleconmmunication
materials wutilised for repair of railway wagons and
mai nt enance of signals; that he used to arrange to renove
railway property wth the help of his 'gang’ and stock the
same in his godown, hinself remaining behind the scence;
that in a nunber of cases railway properties were | oaded and
carried away in a truck owned by the detenu and, thus, the
wor k of mmintenance of the tracks was hampered and quick
noverment of the wagons |oaded with essential comodities
such as foodgrains, arns, ammunition required by the genera
public and the armed forces could not be nade.

The grounds indicated six different cases in which the
detenu was involved, out of which in tw cases he was
acquitted and four cases were pending against him on the
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date of the passing of detention order. Each of the grounds
indicated in t he det ention or der i ndi vidually and
collectively was not only germane but also sufficient to
satisfy the detaining authority with a viewto preventing
the detenu fromacting in any manner prejudicial to the
mai nt enance of supplies and services essential to the
conmunity and as such it was necessary to detain him

838

The grounds were communicated to the detenu under s. 8
of the Act read with Art. 22(5) of the Constitution. Copies
of the docunments nentioned in the detention order and pl aced
before the detaining authority were enclosed wth the
detention order sent to the detenu. The detenu was i nfornmed
that he had a right to nake a representation to the State
Gover nment agai nst the order of detention, that he should
address it in the manner-indicated therein, that the State
Government would within three weeks from the date of
detention make a reference to the Advisory Board constituted
under s. 9 of the Act to make a report of detention and that
he had right to nake the representation to the Advisory
Board and if he wanted he would be heard in person by the
Advi sory Board if necessary.

A reference under s. 10 of the Act was made to the
Advi sory Board and the Advisory Board considered the
representation dated January 8, 1986 of 'the detenu at the
time of interviewing him on January 29, 1986. The Board
submitted its report under s. 12(1) of the Act on February
3, 1986, which was 'received by the Governnent wthin the
stipul ated period of 7 weeks fromthe date of the detention,
and the Governnent after considering the representation of
the detenu and the report of the Advisory Board confirnmed
the defention order.

The detenu chal |l enged the detention order under Article
226 of the Constitution alleging: (i) “that the order was
mala fide;, (ii) that there was  total absence of materi al
and (iii) that in any event the -provisions of Nationa
Security Act, 1980 were not attracted but the provisions of
the Prevention of Bl ack-marketing and Maintenance of
Supplies of Essential Conmmpdities Act, 1980 would be
attracted

A Division Bench dism ssed the petition holding that
permanent way material is essential to the maintenance of
railway track and safety of the railway travelling public;
that there were good grounds for detention and it was not
possible to hold that there were no grounds of detention
relevant for the Act; that only National Security Act was
attracted in the facts and circunstances of the instant
case.

In the Special Leave Petition and the Petition under
Article 32, on behalf of the detenu it was contended; (i)
that the grounds of detention were vague, irrelevant and
non-exi stent; (ii) that the grounds of detention related to
as far back as 1979 and, therefore, it was not open to the
detaining authority to order detention on those grounds
because in respect of the alleged grounds criminal cases
wer e pendi ng agai nst him
839
and he had been enlarged on bail; (iii) that when a judicia
authority was satisfied on the materials placed before it
that there were no grounds for keeping the detenu in
detention, on the sane naterials the executive authority
could not substitute the judicial judgnent and order
detention to prevent to detenu from acting in a nanner
prejudicial to the interest of the comunity; (iv) that in
view of the fact that the detenu was on bail, the power of
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preventive detention had been used to defeat the provisions
of the Code of Crinminal Procedure (v) that the alleged
grounds were nerely allegations of ordinary crininal cases
which either had ended in acquittal or in respect of which
appeal s were pending or were pending determnation and as
such the formation of the belief by the detaining authority
for the detention order was nerely on surnmises and on
materials which the detaining authority was not conpetent to
take note of; (vi) that the pending crimnminal cases did not
di scl ose any activity of the detenu prejudicial to the
mai nt enance of supplied and services essential to the
conmmunity. The connection of the detenu wth the alleged
of fences was not there ‘and as such the satisfaction could
not be there of the detaining authority. The detenu was in
no manner connected with the alleged theft conmtted by
certain nanmed persons and though the ownership of the truck
attributed to the detenu was not denied or disputed but the
i nvol vement of the detenu did not follow fromthat fact.

Dism'ssing the” Wit Petition and the Special Leave
Petition,

N

HLED: (1) There was no-infraction of any procedura
saf equard engrafted in National Security Act, 1980 and that
there was rational subjective satisfaction arrived at bona
fide on the basis of the nmaterials available to the
detaining authority /and the nmaterials had rational nexus
with the purpose and object of the detention-as contenpl ated
by the Act. The detention order was therefore valid. [865A
Bl

(2) In view of the Explanation to~  s. 3 of the
Prevention of Bl ackmarketing and Maintenance of - Supplies
Act, 1980, (Act 7 of 1980) the expression "acting in any
manner prej udici al to the nmaintenance of supplies of
comodities essential to the comunities" has | certain
particul ar connotation. But in the instant case, the conduct
of the detenu was prejudicial to the mai ntenance of supplies
and services essential to the community in general and
contenpl ated by s. 3(2) of the National Security Act and not
in any particular npde contenpl ated by the Explanation to s.
3(1) of Act 7 of 1980 and as such is not excluded by the
Expl anation to sub-s. (2) of s. 3 of the Act. Therefore the
H gh Court was right in the viewit took on this aspect of
the matter. [853B-D
840

(3) Even the existence of one ground.is sufficient to
sustain the detention order. [853F]

(4) An order is mala fide when there is malice in | aw
al though there is no nmalice in fact. The malice inlawis to
be inferred when order is nmade contrary to the objects and
purposes of the Act. Wiether in any particular case this is
so or not nust depend upon the facts and circunstances of
the case. The fact that the person sought to be detained is
in fact under detention is a relevant and material factor
but the allegations or the incidents leading to his
detention have also to be borne in nmnd co-related to the
object of a particular Act under which preventive detention
is contenpl ated. [854E-F]

(5) The National Security Act, 1980 provides for
preventive detention in certain cases. Power has been given
under s. 3 authorising preventive detention and sub-s. (2)
thereof provides that the Central Governnent or the State
CGovernment might, if satisfied wth respect to any person
that with a viewto preventing himfromacting in any manner
prejudicial to the maintenance of public order or from
acting in any manner prejudicial to the maintenance of
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supplies and services essential to the comunity it was
necessary so to do, make an order directing that such person
be detained then the same can be done. The Explanation to
this sub-section makes it clear that the expression "acting
in any manner prejudicial to the maintenance of supplies and
services essential to the community" does not include
"acting in any manner prejudicial to the rmaintenance of
supplies of commpdities essential to the conmunity" as
defined in the Explanation to sub-s. (1) of s. 3 of the
Prevention of Bl ack-nmarketing and Mai ntenance of Supplies of
Essential Comodities Act 1980. [854F-H, 855A- B]

(6) Merely on the ground that an accused in detention
as an under-trial prisoner is likely to get bail, an order
of detention wunder the National Securuity Act should not
ordinarily be passed. If the apprehension of the detaining
authority is true, the bail application has to be opposed
and in case bail is granted, challenge against that order in
the higher forumhas to be raised. But this principle wll
have to be judged and applied in the facts and circunstances
of each ‘case. Where a person accused of certain offences
wher eunder _he -i's undergoing trial or has been acquitted, the
appeal is pending and in respect of which he nay be granted
bail may not in all circunstances entitle an authority to
direct preventive detention and the said principle nust
apply but where the offences in respect of which the detenu
is acused are so inter-linked and continuous in character
and are of such nature that these affect
841
conti nuous nmai ntenance of essential supplies ‘and thereby
jeopardi se the security of the State, then subject to other
conditions being fulfilled, a man being in detention would
not detract fromthe order being passed for preventive
detention. [855D Q

Ranesh Yadav v. District Magistrate, Etah and Qhers
[ 1985] 4 SCC 232 fol |l owed.

(7) For maintaining supplies ~throughout the country,
the railways is per se essenti al and, t her ef ore,
interference with railway lines would be endangering the
mai nt enance of supplies. [856D0

Mohd. Subrati Alias Mdhd. Karimyv. State of Wst Benga
[1973] 2 SCR 990 at 992 foll owed.

(8) The past conduct or antecedent history on which the
authority purport to act should ordinarily be proximte in
point of time and have a rational connection wth the
conclusion that the detention of the person was necessary.
[ 861F]

Raneshwar Shaw v. District Magistrate, Burdwan & Anr
[1964] 4 SCR 921 foll owed.

(9) Whether an order of detention could  be passed
against a person who was in detention or in jail /would
always have to be considered in the facts and circunstances
of each case. [864F]

Makhan Singh Tarsikha v. State of Punjab [1964] 4 SCR
932 fol | owed.

(10) Merely because the detaining authority had chosen
to base the order of detention on the discharge of the
detenu by Court for want of evidence it could not be held
that the order was bad in law. This branch of jurisprudence,
as interpreted by this Court, has nmade it futile for a
detenu to urge that because the ground of detention had been
subject nmatter of crimnal cases which had ended in
di scharge, therefore, the order of detention was mala fide.
The basic inperative of proof beyond reasonable doubt did
not apply to the component of subjective satisfaction for
i mprisonnent for reasons of internal security. There night




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 22

be extrene cases where the Court had held a crinminal case to
be false and the detaining authority for want of evidence
claimed to be satisfied about prospective prejudicia
activities based on what a Court had found to be basel ess.
There nust be a live link between the
842
grounds of <crimnal activities alleged by the detaining
authority and the purposes of detention. This credible chain
is snapped if there was too |ong and unexpl ai ned interva
between the offending acts and order of detention. If the
detaining authority took the chance of conviction and, when
the Court verdict went against it, fell back on its
detention power to punish one whom the Court would not
convict, it was an abuse and virtual nullification of the
judicial process. But ~if honestly, finding a dangerous
person getting away with it . by over-awing wtnesses or
concealing the Comm ssion cleverly, an authority thought on
the material before it that there was need to interdict
public disorder at-his instance he mght wvalidly direct
detention. [862A-D

(11) It was always the past conduct, activities or the
ant ecedent history of a person which the detaining authority
took into account, inmaking a detention order. No doubt the
past conduct, activities or antecedent history should
ordinarily be proxinmate in point of tinme and should have a
rational connection mith the conclusion that the detention
of the person was necessary but it-was for the detaining
authority who had to arrive at a subjective satisfaction in
consi dering the past activities and coming to his concl usion
if on the basis of those activities he wasto be satisfied
that the activities of —the person concerned were such that
he was likely to indulge in prejudicial activities
necessitating his detention. Were an earlier order of
detention was either revoked or had expired, any subsequent
detention order could be passed only on fresh facts arising
after the expiry or revocation of the earlier order. [861F-

Masood Alam Etc. v. Union of the India and Ohers
[1973] 1 SCC 551 foll owed.

(12) Mere service of detention order in-jail per seis
not bad.

(13) The |I|aw of preventive detentionis a hard | aw and
therefore should be strictly construed. Care should be taken
that the liberty of the person was not jeopardised, unless
the case fell squarely wthin the four ~corners of the
releyant law. The law of preventive detention is not to be
used nerely to clip the wngs of the accused who was
involved in a crimnal prosecution. Were a | person._ was
enlarged on bail by a conpetent crimnal Court, ~great
caution should be exercised in scrutinising the validity of
an order of preventive detention which was treated on the
very same charge which was to be tried by the crimna
Court. [863A-B]

Vijay Narain Singh v. State of Bihar & Os. [1984] 3
SCR 435 fol | oned.

843

(14) Having regard to the purpose of the Act, the
detaining authority nmust take into consideration rational
proxi mate, reasonable past and present and that shoul d be
the basis for the horoscope for the future so as to
det erm ne whether the person proposed to be detained conmes
within the mischief of the Act. If the person is in
detention or is under trial and his conviction is likely but
his conduct cones within the mischief of the Act then the
authority is entitled to take a rational view of the matter.
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The grounds nust be there. The decision rmust be bona fide.
[ 863D F]

(15) The fact that a nman is not in jail per se would
not be determinative of the factor that order of preventive
detention could not be passed against him The fact that a
man was found not guilty in a crimnal trial would not also
be determ native of the factors alleged therein. Al these
factors nust be objectively considered and if there are
casual connections and if bona fide belief was formed then
there was nothing to prevent from serving an order of
preventive detention even agai nst the person who was in jail
custody if there is immnent possibility of his being
rel eased and set at liberty if the detaining authority was
duly satisified. [864E-G

Ranesh Yadav v. District Magistrate, Etah and Qhers
[1985] 4 SCC 232, Raneshwar Shah v. District Magistrate
Burdwan & Anr. [1964] 4 SCR, 921 and Makhan Singh Tarsi kka
v. State of Punjab [1964] 4 SCR 932 di sti ngui shed.

Mal edat h-~ Bharathan Malyali ~v. The Comm ssioner of
Pol i ce AI'R 1950 Bonbay 202, Merugu Satyanarayan Etc. Etc. v.
State of Andhra Pradesh _and Others [1983] 1 SCR 635, Colam
Hussain Alias Gama v. The Conmissioner of Police Calcutta
and Gthers [1974] 3 SCR 613, Sahib Singh Dugal v. Union of
India, [1966] 1 SCR 313, Mbhd. Salim Khan v. Shri C.C Bose
JUDGVENT:

Bengal [1972] 2 SCC 550, Godavari Shanrao Parul ekar v. State
of Maharashtra & Others [1964] 6 SCR 446, CGopi Ramyv. State
of Rajasthan AIR 1967 SC 241, ©Masood Al am Etc. v. Union of
India and Others [1973] 1 SCC 551, Dulal Roy v. The District
Magi strate, Burdwan & O hers [1975] 1 sCC. 837, Dr.
Ramakri shna Rawat v. District Magistrate, Jabal pur and
Anot her, [1975] 4 SCC 164 at 167 and 169, The Barium
Chemicals Ltd. & Anr. v. The Conpany Law Board and Q hers
[1966] Supp. SCR 311 at 354 and 363, Prakash Chandra Mehta
v. Conmi ssioner and Secretary, —~Government of Kerala and
O hers [1985] Supp. SCC 144 and ~Shiv Ratan Makim s/o.
Nandl al Makim v. Union of India and Others [1986] 1 SCC 404
consi der ed.

844

&

ORI G NAL/ CRI M NAL APPELLATE JURI SDI CTI ON: Wit Petition
(Crimnal) No. 296 of 1986.

Under Article 32 of the Constitution of India.

with

Speci al Leave Petition (Crimnal) No. 1265 of 1986

Fromthe the Judgnent and Order dated 27.2.1986 of the
Bonbay High Court in Crl. Wit Petition No. 1 of 1986.

R K. Garg and Sunil K. Jain for the Petitioner.

S.B. Bhasne, A S. Bhasne and A K  Khanw | kar for the
Respondent s.

The Judgrment of the Court was delivered by

SABYASACHI MUKHARJI, J. Wit Petition No. 296 of 1986
and Sepcial Leave Petition (Crimnal) No. 1265 of 1986 are
connected and relate to an order of detention of one Ranpal
Sahu dated 16th Decenber, 1985 under section 3(2) of the
Nati onal Security Act, 1980 (hereinafter called the said
"Act’). These are dealt with by this judgnent.

The said Ranpal Sahu (hereinafter called 'the detenu
was detained by the aforesaid order which was served on him
on 17th Decenber, 1985 wth the grounds of detention.
According to the wit petition as well as the special |eave
petition the grounds of detention served on the detenu did
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not disclose any violation of the Essential Conmmodities Act
or Essential Services Maintenance Act. In the prenmises it is
the contention of the petitioner that the detention was
illegal and wunconstitutional. The State of Mharashtra
approved the detention on 24th Decenber, 1985.

The detention order as mentioned herei nbefore was under
section 3(2) of the said Act. The detenu was arrested on
17t h Decenber, 1985 and the grounds of detention were served
on the sane day. The order alleged, inter alia, that since
the year 1979, the detenu had been continuously engaging
hinmself in conmitting acts prejudicial to the maintenance of

supplies and services essential to the community i.e.
renovi ng of permanent way naterial stocked along rail I|ines
for

845

mai nt enance of rail tracks renobving parts of carriages,
Wagons and Signal Tel econmuni cation materials utilised for
repair of Railway Wagons and mai ntenance of singnals. It was
further alleged that the said detenu used to arrange to
renove railway property with the help of his ’'gang’” and
stock the same in his godown, hinself remaining behind the
scene. It was alleged that in a nunber of cases railway
properties were |oaded and carried away in truck No. MG
6302 which was owned by the detenu. It was stated that he
was i ndulging in renoving railway material which was stocked
along the rail tracks for the naintenance of the tracks,
thus the work of maintenance of the tracks was hanpered and
qui ck novenent of . the wagons |loaded wth essentia
commodi ti es such as food-grains, arms, amunition required
by the general public -and the -armed forces could not be
made. Such acts were prejudicial, according to the order of
detention, to the namintenance of supplies  and services
essential to the community.
The grounds further indicated six different cases. The
case nunbers were:
1. P.S. Deori Crime. No. 69/83 u/s 379, 34 |.P.C
decided by the J.MF.C Sakoli vide C C  No.
50/ 84.
2. RP.E. Post Alni Crime No. 20/84u/s 3 RP
(UP) Act, 1966 An appeal u/s 378 of the code of
Crimnal Procedure is being filed in-the H.gh
Court against the order of aquittal dated 24/5/85
passed by the J.MF.C , Railway Court Nagpur, vide
C.C. No. 362/84.
3. RP.F. Post Ajni Crine No. 43/84 u/s 3 RP (UP)
Act 1966 pending trial before the JJMF.C (Ry.).
Nagpur, vide C.C. No. 153/ 85.
4. P.S. Kanptee Crinme No. 195/84 u/s 379, 411, 34
|I.P.C. pending trial before the J MF.C , VI
Court, Nagpur, vide C.C. No. 200/ 84.
5. P.S. Kanptee Crine No. 53/85 wu/s 379, 34 IPC
under investigation
6. RP.F. Post Alni Crine No. 41/85 u/s 3 RP(UP)
Act pending trial before the J MF.C (Ry.)
Court, Nagpur, vide C.C. No. 212/85.
846
The incident in the first case was alleged to have
taken place on 26th Decenber, 1983. It was alleged that a
truck bearing Registration No. MHG 6302 was standi ng near
the iron bridge on the National H ghway and sone thieves
were trying to cut the steel girders neant for constructing
road bridge for renoving the sane. Qher particulars were
naned therein and the nanmes of two persons were also
mentioned. There was some stealing. The stolen property
including steel girders and the truck nmentioned above were
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seized. It appears that the truck was owned by the detenu
The detenu was arrested on 26th February, 1984 and the
aforesaid two persons were convicted under section 379 read
with section 34 |.P.C. The detenu, however, was acquitted.
In the second case report had been received that sone
railway material including 32 Lbs. CST 9 plates and tie bars
were stolen fromthe railway track in between Borkhedi and
Sindi Railway Stations by a gang of cul prits who threatended

the witness, i.e., the chowkidar on duty and took away the
railway property in a Matador. During enquiry into the above
conplaint, it transpired that the stolen property was

unl awful Iy kept by the detenu in his godown at Nagpur and a
search warrant was obtained and the stolen railway property
val ued at Rs. 25,000 was =~ recovered from the godown of the
detenu on 19th June, 1984. The detenu was acquitted by the
Magi strate but an appeal ~had been preferred in the High
Court of Nagpur and the sane was pendi ng when the detention
order was  passed. It ~was further stated that the permanent
way material was essential for the maintenance of the
railway tracks and the safety of the travelling public. It
was normally Kept at secure pl aces near the track for ready
availability for replacing the broken or wunserviceable
material in the track. The trains were required to be
detained as a result of theft causing |oss to the Governnent
and there was delay in making supplies to the public. It was
further alleged that as nmany as 28 wagons were marked sick
for repairs and were sent to Al ni workshop for repairs, for
want of the required spare parts which were seized fromthe
unl awf ul possessi on of the detenu. According to the order of
detention, as a result the Governnent and public indents of
Wagons totalling 792 <could not be cleared for |[|oading
di fferent comobdities to be supplied invarious parts of the
country.

In case No. 3, a report had been received that at a
particul ar point between Buti  Bori & Unrer section at some
Km near the railway crossing gate, 400 fish plates were
stolen. The enquiry had revealed that the stolen property
was unl awful |y obtai ned and kept by
847
the detenu at certain place at Nagpur. A search warrant was
obtained and 400 fish plates and carriage and Wagon parts
were recovered from the godown of the detenu. In - the
prem ses the detenu was arrested on 14th Decenber, 1984 and
the aforesaid case i.e., third case was pending on the date
of the order of detention. It is the case of the Government
that due to the unlawful possession of the railway property
by the detenu, as many as ten wagons had to be marked sick
and could not be nade available to the public and the
Government for loading different essential commodities to be
supplied in different parts of the country in the nonth of
Decenber, 1984. As a result of this, as many as 3224 indents
put up by the Government and the public for the supply of
wagons coul d not be cleared due to shortage of enpty wagons.

The fourth case related to an offence under section 379
I.P.C. which was registered against the detenu under
sections 379, 411 and 34 |I.P.C. and was pending trial in
Nagpur. The conplaint was to the effect that 128 CST-9
plates were stolen from five points between Kanptee &
Kal mana Railway Line and these were valued at Rs.4608. The
property was |oaded in truck bearing No. MHG 6302 owned by
the detenu. The truck driver was arrested and the property
was recovered fromthe godown of the detenu at the instance
of the driver. The detenu was arrested in connection with
this case on 3rd Decenber, 1984, and the case was pendi ng on
the date of the issue of the detention order
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Regarding the fifth case it may be nmentioned that an
of fence was alleged to have been conmitted by the detenu

under section 379 read wth section 34 |.P.C. on the
conpl aint of certain person who was working as a Manager of
the Janshedpur Transport Corporation, Nagpur. It was

reported that three bundles of Al um niumw re wei ghi ng about
500 kgs. valued at Rs.1,60,000 were stolen by some unknown
crimnals on 21st March, 1985. During investigation it was
di sclosed that the culprits belonged to the 'gang’ of the
detenu and that they had threatened the chowki dars on duty
and forcibly renoved the alumniumwre bundles. It was
stated in the detention order that the detenu was the nmain
brain behind this big daring robbery and he used his truck
bearing No. MG 6302 for transporting the stolen property.
The detenu anticipating arrest noved the court and obtai ned
anticipatory bail with a viewto avoid arrest by the police.
The case was pending investigation. It was further stated
that the alum niumw e which was stolen was neant for the
use of = various public and Govt.  departnents and due to
aforesaid crimnal activity as indicated above the supply of
848

the wire could not be maintained as it was broken into
pi eces and made unservi ceabl e.

In respect of the sixth case it was further alleged
that on receiving/information that 90 Lbs, rails 31 neters
long were received and kept unlawfully by the detenu in his
godown at Nagpur, the inspector of “the C I.B. and Rail way
Protection Force raided the godown on 22nd May, 1985 and
seized 90 Lbs. rails  about 30 neters |ong, break and sone
new steel sleepers and other materials. The stol en property
was worth Rs.20,000. The detenu was arrested in-this case on
22nd May, 1985. The case was pending trial on the date of
the issue of the detention order in Nagpur. It is the case
of the detaining authority that due to this unlawfu
possessi on of break-locks by the detenu, four wagons were
marked sick and had to be sent tothe Railway Carriage and
Wagon Workshop at Ajni for repair, as a result was indents
put up to the Railway Adninistration by the Public and the
Covernment to provide the enpty wagons for supply ‘of the
different conmmmpodities in the different parts of country
could not be conplied with.

In the backdrop of the aforesaid grounds it was further
stated that the activities of the detenu were prejudicial to
the mmi ntenance of supplies and services essential tothe
conmunity. It was further alleged that each of the grounds
i ndi cated above individually and collectively was not only
ger mane but also sufficient to satisfy the  detaining
authority with a view of preventing the detenu from acting
in any manner prejudicial to the maintenance of supplies and
services essential to the community and as such it was
necessary to detain him It was further stated that these
grounds were comunicated to the detenu under setion 8 of
the aforesaid Act read with article 22(5) of t he
Constitution of India upon which the detention order had
been nade. Copies of the docunents nmentioned in the said
order which were placed before the detaining authority were
enclosed with the detention order sent to the detenu. He was
further informed that he had a right to make a
representation to the State Governnent agai nst the order of
detention and would be afforded the earliest opportunity to
make such a representation. He was further inforned that he
shoul d address it in the manner indicated therein. He was
informed that the State Government would within three weeks
fromthe date of detention of the detenu nake a reference to
and place the requisite material before the Advisory Board
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constituted under section 9 of the said Act and asking them
to nake a report of detention wthin seven weeks. He was
infornmed that he had a right to nake the representation to
the Advisory Board and if

849

he wanted, he would be heard in person by the Advisory Board
in the course, if it found it necessary.

In this petition under article 32 of the Constitution
it is the case of the petitioner on behalf of the detenu
that the grounds of detention were vague, irrelevant and
non-exi stent. It was further wurged on behalf of the
petitioners that the grounds of detention on which the
detenu was detained relating to as far back as 1979. It was
not open to the detaining authority to order detention of
the detenu on the said grounds. It was highlighted that in
respect of alleged grounds, crimnal cases were pending
agai nst the detenu and he had been enlarged on bail. It was
submtted that when a judicial authority was satisfied on
the materials  placed before it that there were no grounds
for keeping the detenu in detention, on the sane materials
the executive —authority nanely, the detaining authority
could not substitute “the -judicial judgment and order
detention to prevent the detenu from acting in a nanner
prejudicial to the i'nterest of the comunity.

It was subnmitted'by M. Garg on behalf of the detenu
that in this case in view of the fact that the detenu was on
bail, the power of preventive detention was being used to
defeat the provisions of the Code of Crininal Procedure and
ordinary normal procedure. It was further the subm ssion of
M. Garg that the alleged grounds were nerely allegations of
ordinary crimnal cases which either had ended in acquitta
or in respect of which appeals were pending or were pending
determ nation and as such the formation of the belief by the
detaining authority for the detention order was nerely on
surm ses and on materials which the detaining authority was
not competent to take note of.  Wth reference to the various
pendi ng cases, it was submitted on behalf of the detenu that
these crimnal cases did not disclose any activity of the
detenu prejudicial to the nmintenance of supplies and
services essential to the conmunity. The connection of the
detenu with the alleged offences was not there and as such
the satisfaction could not be there of the detaining
authority. The detenu according to the petitioner, was in no
manner connected with the alleged theft committed by certain
naned persons and though the onwership of the “truck
attributed to the detenu was not denied or disputed but the
i nvol venment of the detenu did not follow fromthat fact, it
was submitted on behalf of the detenu

It is further the case on behalf of the detenu and the
submi ssion of M. Garg that it was not open to the detaining
authority to use the allegations of the crimnal cases to
justify ’'preventive detention'. It
850
was further his submission that these did not establish
proximate relation either with the maintenance of supplies
or services essential to the life of the comunity nor did
these involve any violation of relevant |aws made by the
Parliament dealing with the nmaintenance of supplies of
essential conmodities or maintenance of essential services.
It is the case on behalf of the detenu that preventive
detention is no substitute for detention under the ordinary
crimnal law. According to the petitioner, there was no
al l egation against the detenu of any violation of Essentia
Conmodities Act or any provision of the Mintenance of
Essential Services Act. The grounds mentioned were cases of
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ordinary theft and should have been proceeded agai nst under
the ordinary |law of crimes. The detenu was rel eased on bail

The connection of the detenu with the renoval of fish plates
for the supply of wagons was too renpte to be any basis of
satisfaction. In fourth case the detenu was on bail and
detenu could not be kept wunder preventive detnetion in
derogation of his liberty granted by bail by the appropriate
judicial authority. Regarding the fifth case, the detenu had

already been granted anticipatory bail. The order of the
court could not be defeated by keeping the detenu in
preventive detention, it was subnmitted by M. Garg. It was

urged that requisite satisfaction required under section
3(2) of the said Act was not in fact fornmed and coul d not
have been fornmed on the grounds alleged nor was there any
rational connection for the formation of such satisfaction

The alleged incidents were denied and it was further
submtted that if-at all nmere infractions of ordinary |aw

could not  fall in the category of public order or violation
of any law indicated to the nmaintenance of supply or
essential services. It was open to justify the order of

detention even if one or nore of the six grounds were found
to be relevant. The docunents, further, did not disclose
factual connection wth the alleged offences. No statenent
of the wtnesses had been supplied except one related in
ground No. 5, it was urged in the petition
It was further subnitted that the provisions of Act 7
of 1980 being Prevention of Blackmarketing -and M ntenance
of Supplies of Essential Conmobdities Act, 1980 coul d perhaps
have application and.in view of Explanation to Section 3(2)
of the Act, the inmpugned order  was bad. Qur attention was
drawmn to the provisions  of the said Act~ of 1980. Section
3(1) and (2) of the said Act reads as foll ows:
"Power to nmake orders detaining certain persons-
(1) The Central CGovernnent or a State Governnent
or any officer of the Central GCovernment, not
below the rank of ~a Joint Secretary to that
Government specially
851
enpowered for the purposes of this section by that
CGovernment, or any officer of a State Governmnent,
not below the rank of a Secretary to that
CGovernment specially enpowered for the purposes of
this section by that Gover nrent , nay, if
satisfied, with respect to any person that with a
viewto preventing him fromacting in any manner
prejudicial to the maintenance of supplies of
commodities essential to the comunity it 1is
necessary so to do, nmake an order directing that
such person be det ai ned.
Expl anati on- For the purposes of this sub-section,
the expression "acting in any manner, prejudicia
to the nmaintenance of supplies of comodities
essential to the comunity" neans:-
(a) commtting or instigating any person to conmt
any offence puni shabl e under the Essenti a
Commodities Act, 1955 (10 of 1955), or under any
other law for the tinme being in force relating to
the control of the producti on, suppl y or
di stribution of, or trade and comrerce in, any
commodity essential to the community; or
(b) dealing in any commodity-
(i) which is an essential commodity as
defined in the Essential Comopdities Act,
1955 (10 of 1955), or
(ii) with respect to which provisions have
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been nmade in any such other law as is
referred to in clause (a),
with a view to nmaking gain in any manner which may
directly or indirectly defeat or tend to defeat
the provisions of that Act or other |aw aforesaid.
(2) Any of the follow ng officers, nanely:
(a) District Magistrates:
(b) Commi ssions of Police, wherever they have
been appoi nt ed,
may al so, if satisfied as provided in sub-section
852
(1), exercise the powers conferred by the said
sub-secti on.

In answer to the petitionin the affidavit of the
opposition filed on behalf of the respondent, it was stated
that the detenu Ranpal Sahu was detained and a reference had
been duly nmade under section 10 of the said Act to the
Advi sory Board. ~The detenu was interviewed by the Advisory
Board on /29th January, 1986 and the Board had submtted its
report under section 12(1) of the said Act on 3rd February,
1986 which_ had been received by the Departnent on the sane
day. As such the report of the Advisory Board was received
by the Government within the stipulated period of seven
weeks fromthe date of detention as required by the | aw

The detenu had submtted his representation dated 8th
January, 1986 to the Advisory Board which was considered by
the Board at the tine of his interview before the Board on
29t h January, 1986. The said representation was received by
the Honme Departnent along wth-the report of the Advisory
Board and was considered together with the report of the
Advi sory Board by Governnent — and the detention order was
confirmed by the Governnment Order. Al procedural safeguards
of law were duly followed. There was no breach of the sane.
It is not necessary to reiterate the affidavit in reply.

As has been nentioned hereinbefore, on the same facts,
the petition wunder article 226 had been filed in the High
Court at Nagpur. The said application was dismssed by a
Di vi sion Bench of the High Court on 27th February, '1986. The
petitioner has cone up fromthe said decision which'is the
next matter being Special Leave Petition No. 1265 of 1986

and same will be disposed of by this judgnent.
The High Court in its judgment referred to the grounds.
It reiterated that permanent way material is essential to

the mmi ntenance of railway track and safety of the railway
travelling public. After referring to the  various grounds
referred to hereinbefore, the H gh Court ‘has noted that
three points were urged before it on behalf of the detenu
nanmely; (1) the order was nala fide, (2) there was tota
absence of nmaterial, and (3) in any event the provisions of
the Prevention of Bl ack-marketing and Mai ntenance of
Supplies of Essential Conmpbdities Act, 1980 being Act of
1980 would be attracted. The H gh Court referred to the
affidavits of the Comm ssioner of Police who passed the
detention order which was filed in the H gh Court and found
that there were good grounds for detention and it was not
possible to hold that there were no grounds of detention
rel evant for the Act.
853

The High Court referred to the expression "acting in
any manner, prejudicial to the maintenance of supplies of
commodities essential to the conmunity’ as nentioned in
Expl anation to section 3 of the Prevention of Black
Mar keting and Mai nt enance of Suppl i es of Essenti a
Conmodities Act, 1980. The High Court was of the view that
it was clear that only National Security Act was attracted
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in the facts and circunstances of this case.

In view of the Explanation to section 3 of Act 7 of
1980, it appears "acting in any nmanner prejudicial to the
mai nt enance of supplies of conmpbdities essential to the
conmuni ty" has certain particular connotation. But in the
i nstant case the Act under consideration, the conduct of the
detenu was prejudicial to the maintenance of supplies and
services essential to the conmunity in gener al as
contenpl ated by section 3(2) and not in any particul ar node
contenpl ated by Explanation to section 3(1) of Act 7 of 1980
and as such is not excluded by the Explanation to sub-
section (2) of section 3 of the Act. In the prem ses we are
therefore of the opinion that the H gh Court was right in
the view it took on this aspect of the matter. W are al so
of the opi ni on that for. the sane reason, the sane
contentions urged before us in support of the wit petition
cannot be sust ai ned.

As nmentioned hereinbefore, before the Hi gh Court also
the insertion  of section 5A of the Act by the Nationa
Security (Second ~ Arendnent) ‘Act, 1984 was chal | enged under
whi ch even the exi stence of one ground is sufficient. Before
us no ground was canvassed about the validity of the said
Amendnment and i ncl usion of section 5A of the Act.

It nust therefore be held that even the existence of
one ground was sufficient to sustain the detention order

M. Garg drew our attention to certain observations of
Chagla, CJ., in a Full Bench decisionof the H gh Court of
Bonbay in Ml edath Bharathan Malyali-v. The Comm ssi oner of
Police AIR 1950 Bonbay 202. That was a case under the Bomnbay
Public Security Measure Act being Act No. 6 of 1947. There
was an order of detention under section 2(Al) of the Act for
the collateral purpose. It was held that when the detaining
authority had nade up his nind to detain a person who was
alleged to have conmitted an offence, ~then, the detaining
authority had made his choice and it wuld not be
perm ssi bl e, according to that decision, for ' him to

i nvestigate the offence while still keeping the person under
detention and not conplying with the provi-
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sions of the law with regard to .investigation. "If the

pur pose of detaining a person was a coll ateral purpose i.e:
to deprive himof his rights and safeguards under the
Crimnal Procedure Code and to carry on an investigation
wi thout the supervision of the Court then the detention was
mala fide and could not be justified. Chagla, C. J. at page
203 speaking for the Full Bench observed that an order of
detention under the Security Act could only be justified in
a Court of law provided it was made bona fide; and order of
detention could not be made for an ulterior notive or for a
collateral purpose. The detaining authority, it was further
observed, must only consider the objects for which the Act
was passed and the only consideration which nust weigh with
the detaining authority was public safety, maintenance of
public order and the preservation of peace and tranquility
in the Province of Bonbay. If in making the order his mnd
was i nfluenced by any consideration extraneous to the Act,
then the order would be bad and could not be upheld. The
guestion that the Court had to consider in that case was
whet her in making the order the Conm sioner of Police was
i nfl uenced by any collateral purpose and whether any
extraneous factor had weighed on his mnd when he nade the
order. When we speak of an order being nade nala fide, it
did not nean that the Court attributed to the detaining
authority any inproper notive.

An order is mala fide when thereis malice in |aw
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al t hough there is no malice in fact. The nalice in lawis to
be inferred when an order is nmde contrary to the objects
and purposes of the Act. Wether in any particular case this
is so or not nust depend upon the facts and circunstances of
the case. The fact that the person sought to be detained is
in fact under detention is a relevant and material factor
but the allegations or the incidents leading to his
detention have also to be borne in nmnd and co-related to
the object of a particular Act under which preventive
detention is contenplated. In the instant case, the Act was
The National Security Act, 1980. It was an Act to provide
for preventive detention in certain cases and for matters
connected therewith. Power has been given under section 3
aut horising preventive detention of any person from acting
in any nmanner prejudicial to the defence of India, the
relations of India with foreign powers and of the security
of India. Sub-section (2) of section 3 provides that the
Central~ Gover nnent or the State Governnent mght, if
satisfied with respect to any person that with a viewto
preventing him fromacting in any manner prejudicial to the
security of the State ~or from acting in any manner
prejudicial to the maintenance of public order or from
acting in any manner prejudicial to the maintenance of
supplies and services essential to the comunity it was
necessary so to do, nake an order

855

directing that such person be detained then the sane can be
done, (emphasis supplied). The Explanation to this sub-
section nmakes it clear that the -expression "acting in any
manner prejudicial to the maintenance of supplies and
services essential to the —community" ~does -not include
"acting in any manner prejudicial to the _maintenance of
supplies of commodities essential to the conmunity" as
defined in the Explanation to sub-section (1) of section 3
of the Prevention of Black-Marketing and Mintenance of
Supplies of Essential Conmmobdities ~Act, 1980, as we have
not ed before.

Qur attention was drawn to several authorities where
this Act has been consi dered.

In a recent decision of this  Court, one of us
(Ranganath M sra, J) had to consider the effect of passing
order for preventive detention where the detenu was in jail

In Ranmesh Yadav v. District Magistrate, Etah and O hers
[1985] 4 SCC 232 it was held that nerely on the ground that
an accused in detention as an wunder-trial prisoner was
likely to get bail, an order of detention under the Nationa
Security Act should not ordinarily be passed. |If the
apprehension of the detaining authority was true, Court
observed, the bail application had to be opposed and in case
bai| was granted, challenge against that order in the higher
forumhad to be raised. W respectfully agree with this
conclusion. But this principle wll have to be judged and
applied in the facts and circunstances of each case. \Were a
person accused of certain of fences whereunder he is
undergoing trial or has been acquitted, the appeal is
pending and in respect of which he may be granted bail nmay
not in all circumstances entitle an authority to direct
preventive detention and the principle enunciated by the
af oresai d decision nust apply but where the offences in
respect of which the detenu is accused are so inter-1|inked
and continuous in character and are of such nature that
these affect continuous nmmintenance of essential supplies
and thereby jeopardize the security of the State, then
subject to other conditions being fulfilled, a man being in
detention would not detract fromthe order being passed for
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preventive detention. Mrugu Satyanarayana FEtc. Etc. v.

State of Andhra Pradesh and thers [1983] (1) SCR 635 was a
case dealing with an order under section 3(2) of the Act.

There this Court found that the affidavit in opposition
supporting the reply to the show cause notice was not from
the person who passed the detention order. There the
affidavit was of a sub-inspector of police at whose instance
the arrest was nade and could not therefore satisfy the
constitutional nandate

856

that will be treated as nonest. In the instant case before
us a point was made that the counter was made by a desk
clerk of the Honme Departnent in wit petition. This would
have been a fatal defect and the governnent’s view coul d not
have been considered but there was an application under
article 226 of the Constitution before the Hi gh Court
challenging the identical detention order on the same
grounds. Before the High Court Sree Malhotra and Sree S. K

Seth who ‘were the ~Conmi ssioners of Police had filed two
separate affidavits wupholding the issue of the detention
order and  _explaining the grounds and the reasons for the
sane. If those affidavits are taken into consideration, as
these nust-be then there is no substance in this ground. In
the aforesaid case assurance was given before this Court in
an earlier <case that preventive detention would not be

resorted to against political opponents. In the said
decision the facts were entirely different. That was a case
affecting the liberty of a  subject on politica

consi der ati on.

For mai ntaining supplies throughout the country the
rail ways was per se essential, and, therefore, interference
with railway |ines would be endangering the naintenance of
suppl i es-see the observations of this Court in Mhd. Subrati
Alias Mohd. Karim v. State of Wst Bangal [1973] 2 SCR 990
at 992.

This Court in Renmeshwar - Shawv. District Magistrate,
Burdwan & Anr., [1964] 4 SCR, 921 had to deal wth
preventive detention of a person.who was in jail custody.
There the petitioner was detained by an order of the
District Magistrate wunder the provisions of the Preventive
Detention Act, 1950. The order recited that the District
Magi strate was satisfied that it was necessary to detain the
petitioner with a view to prevent himfrom acting in a
manner prejudicial to the nmaintenance of Public order. This
order was served on the petitioner on the 15th February,
1963, while he was in jail custody as an wunder-tria
prisoner in connection with a crimninal case pending agai nst
hi m

It was urged on behalf of the petitioner in that case
that the detention of the petitioner was not justified by
the provisions of section 3(1) of the Preventive Detention
Act, 1950. It was noted by Justice Gajendragadkar at page
925 of the report speaking for the Court that the basis of
the order of detention which the authority was enpowered to
pass agai nst a person under section 3(1)(a) was that if the
said order was not passed against him he might act in a
prejudicial manner. In other words, the authority consi dered
the material brought before it in respect of the person
exam ned the said material and reached the concl usion that
the material showed that the said person
857
mght indulge in prejudicial activities if he was not
prevented from doing so by an order of detention. The Court
then posed the question how could the authority come to the
concl usi on that the person who was in jail custody m ght act
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in a prejudicial manner unless he was detained. The | earned
judge was of the view that the schene of the section
postulated that if an order of detention was not passed
against a person, he would be free and able to act in a
prejudicial manner. 1In other words, at the time when the
order of detention was brought into force, the person sought
to be detained mght have freedom of action. That alone
woul d justify the requirenent of the section that the order
of detention was passed in order to prevent a prejudicia
conduct, of the person which took place in that case ten
years before the date of detention and nothing was known
agai nst the person indicating i.e., the tendency to act in a
prejudicial manner. Even'if it was ten years old, the
authority was satisfied that detention was necessary. The
court also noted that the past conduct or antecedent history
on which the authority purported to act should ordinarily be
proximate in point of tine and have a rational connection
with the conclusion that the detention of the person was
necessary. The court, however,  further held that as an
abstract ‘proposition of law, there mght not be any doubt
that section 3(1)(a) of the said Act did not preclude the
authority from passing an order of detention against a
person while he was -in detention or in jail. But the
rel evant facts in connection wth the naking of the order
mght be different and that mght nake a difference in the
application of the principle that the order of detention
could be passed against a person in jail. The Court,
however, was reluctant to lay down any inflexible test. In
that case the petitioner was ordered to be released on the
ground that he was served w th the order of ‘detention while
he was in jail custody. In the instant case before us, the
petitioner is not in jail custody.

In Makhan Singh Tarsikka v. State of Punjab [1964] 4
SCR 932 the court was concerned nore or less with the sane
facts. The court observed at p. 937 of the report that the
aspect of the matter which was enphasised in the case of
Ranmeshwar Shaw (supra) was the relevance of considerations
of proximty of time and concl uded that whether an order of
detention could be passed against —a person who was in
detention of in jail would always have to be considered in
the facts and circunstances of each case. The order of
detention in that case was also set aside in view of the
facts mentioned therein.

In Golam Hussain Alias Gama v. The Conm ssioner ~ of
Police, Calcutta and Others [1974] 3 SCR 613 the question
arose under sec-

858
tions 3(1) and 3(2) of the Maintenance of Internal Security
Act, 1971. There pursuant to an order under section

3(1)(a)(ii) read wth section 3(2) of the said Act the
petitioner in that case was arrested for hurling soda water
bottles, brick-bats and bonbs indiscrinminately on a group of
persons on different dates. The order of detention said that

if left free and unfettered the petitioner was likely to
continue to disturb naintenance of public order by acting in
simlar manner. In an earlier crimnal case the petitioner

was di scharged since no witness deposed agai nst himin open
court. Thereafter the petitioner was detained under the Act.
In a petitioner under article 32 of the Constitution, it was
contended that the detention was mala fide because it was
after his discharge by the court for want of evidence and
secondly, there had been a long interval of nine nonths
between the crimnal incidents and the detention order

thirdly the order of detention which did not specify a
period as was violative of section 12 of the said Act and
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lastly the detention was founded on prevention of public
di sorder while the acts inputed to the petitioner were ained
at a particular person, not the general public.

It was held that merely because the detaining authority
had chosen to base the order of detention on the discharge
of the petitioner by court for want of evidence it could not
be held that the order was bad in law. This branch of
jurisprudence, as interpreted by this Court, has nade it
futile for a detenu to urge that because the grounds of
detention had been the subject natter of crimnal cases
which had ended in discharge, therefore, the order of
detention was mala fide. The basic inperative of proof
beyond reasonabl e doubt did not apply to the conponent of
subj ective satisfaction for inprisonment for reasons of
internal security. There nmight be extreme cases where the
court had held a crimnal case to be false and the detaining
authority for want of evidence clained to be satisfied about
prospective prejudicial activities based on what a court had
found to 'be baseless. In the present case the order of
di scharge was nade purely for want of evidence on the scope
that w tnesses were too afraid to depose against to
desperate character, cannot cone under the exceptions carved
out by the court to this category. It was further enphasised
that there nmnust be a live link between the grounds of
crimnal activities alleged by the detaining authority and
the purpose of detention. This credible chain is snapped if
there was too long and unexplained interval between the
of fending acts and order of detention. |If ‘the detaining
authority took the chance of conviction and, when the court
verdict went against it, feel back on its detention power to
puni sh one whomthe court would not convict, it was an abuse
and virtual nullification of the judicial process. But if
859
honestly, finding a dangerous person getting away with it by
overawei ng witnesses or concealing the comm ssion cleverly,
in authority thought on the material before it that there
was need to interdict public disorder at his instance he

mght validly direct detention. In the present case, the
acts were serious, being bonb hurling and brickbat throw ng
in public pl aces creating panic. I nvolvenent ~of the

petitioner was discovered only during the investigation. It
was further held that the argunent that detention w thout
defined duration is ipso jure invalid could not be
sustai ned. No responsible governnment should or would  be
unresponsive to the claim of citizen' s freedom The nature
of the act from the circunstances of its  conm ssion, the
i mpact on the people around and such factors constitute the
pat hol ogy of public disorder. These acts could not be
isolated from their public setting nor was it possible to
analyse its molecules as in a l|aboratory but to take its
total effect on the flowof orderly life. It might be a
guestion of degree and quality of activity ‘of the
sensitivity of the question involving people. To dissect
further is to defeat the purpose of social defence which is
the paranount purpose of the preventive detention

If, however, a detention order is nualafide then the
sane is bad. Reliance was placed for this proposition on the
decision of this Court in Sahib Singh Dugal v. Union of
I ndia. [1966] 1 SCR 313.

Mohd. Salim Khan v. Shri C.C. Bose & Another [1972] 2
SCC 607 depended upon the particular facts of that case, so
is the position with Borjahan Gorey v. State of Wst Benga
[1972] 2 SCC 550 to which our attention was drawn, where it
was highlighted that judicial trial for punishing the
accused for the commission of an of fence was a jurisdiction
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distinct from that of detention under the Act which had in
view the object of preventing the detenu from acting
prejudicial to the security of the State and mai nt enance of
public order. The fields of these two jurisdictions were not

co-extensive nor were they alternatives. It nust be
renmenbered that the grounds of detention related to past
acts on which an opinion as to the |likelihood of the

repetition of such or simlar acts could be based.

It was submitted that in order to invoke the provisions
of these Acts for securing preventive detention under the
Nati onal Security Act, there nmust be something inmnent. In
Codavari Shanrao Parul ekar v. State of Mharashtra & Qthers
[1964] 6 SCR 446 where referring to several authorities
Wanchoo, J. speaking for' the Court observed at page 452 of
the report that in those cases it was held by this Court
that where a person was detained in jail as an under-trial -
pris-
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oner no order of _detention either under the Preventive
Detention Act or under the Rules could be served on him
because one of the necessary ingredients which go to nmake up
the satisfaction of the detaining authority is necessarily
absent in such a case. It~ was pointed out in Rameshwar
Shaw s case (supra) that bef ore an aut hority can
legitimately cone /to the conclusion that the detention of
the person was necessary to prevent himfrom acting in a
prejudicial manner, the authority had to be satisfied that
if the person was not detained, he wuld act in a
prej udi ci al manner and that inevitably postul ated freedom of
action to the said person at~ the relevant tine. The Court
noted two types of cases. Those two cases were concerned
with the service of an order of detention under the
Preventive Detention Act or under the Rules on a person who
was in jail in one of two circunstances nanely-where he was
injail as an under-trial prisoner and the period for which
he was in jail was indeterm nate or where he was in jail as
a convicted person and the period of his sentence had stil
torun for some length of tinme. In those cases the service
of the order of detention under the Preventive Detention Act
or under the Rules in jail would not be |egal for one of the
necessary ingredients about which the authority  had to be
satisfied would be absent, nanely, that it was necessary to
detain the person concerned which could only be postul ated
of a person who was not already in prison. But in other
types of cases this Court had to deal with G S. Parulekar’s
case. The appellants were not under detention either as
under-trial prisoners for an indetermnate tinme or as
convi cted persons whose sentences were still to run for some
length of tine. They were detained under the  Preventive
Detention Act by an order dated 7th Novenber, 1962 whi ch had
been reported to Governnment for approval and which order
could only remain in force for 12 days under section 3(3) of
the said Act unless in the nmeantine it had been approved by
the State Government. In those cases the principles of the
decision referred to in Rameshwar Shaw s case and other
cases could not be appli ed.

If there was an imminent possibility of the man being
set at liberty and his detention conming to an end, then it
appears, as a principle, if his detention is otherw se
necessary and justified then there is nothing to prevent the
appropriate authorities from being satisfied about the
necessity of passing an appropriate order detaining the
person concer ned.

In Gopi Ramv. State of Rajasthan, AIR 1967 SC 241
Mudhol kar, J. reiterated the principle that |aw does not
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permt double detention and referring to Rameshwar Shaw s
case it was reiterated that when a
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person was in jail custody and the crimnal proceedi ngs were
pendi ng against him the appropriate authority might in a
gi ven case take the view that crimnal proceedings m ght end

very soon and might termnate in his acquittal. In such a
case, it would be open to the appropriate authority to make
an order of detention, if the requisite conditions of the

Rule or the section were satisfied, and serve it on the
person concerned even after he was acquitted in the said
crimnal proceedings.

Masood Alam Etc. v. Union of India and Ghers [1973] 1
SCC 551 was a case where it was held that if the grounds
were rel evant and gernane to the object of the detaining Act
then nerely because the objectionable activities covered
thereby also attracted the provisions of Chapter VIII
Crimnal Procedure Code, the preventive detention could not
for that reason al one be considered to be nala fide provided
the authority concerned was satisfied of the necessity of
the detention as contenplated by the Act. The jurisdiction
of preventive detention sonetines described as jurisdiction
of suspicion depended on subjective satisfaction of the
detaining authority.” If ~the detaining authority was of
opi nion on grounds which were gernmane and relevant, that it
was necessary to detain a person fromacting prejudicially
as contenplated by section 3 of the Act then it was not for
this court to consider objectively how imminent was the
i kelihood of the detenu indulging in those activities.
There was no | egal bar in serving an order of detention on a
person who was in jail custody if he was |likely to be
rel eased soon thereafter and there was rel evant material on
which the detaining authority was satisfied that if free,
the person concerned was Ilikely to indulge in activities
prejudicial to the security of the State or mmintenance of
public order. The Court stressed upon the fact that it was
al ways the past conduct, activities or the antecedent
history of a person which the detaining authority took into
account in naking a detention order. No doubt  the past
conduct, activities or antecedent history should ordinarily
be proximate in point of time and should have-a rational
connection with the conclusion that the detention of the
person was necessary but it was for the detaining authority
who had to arrive at a subjective satisfaction in
considering the past activities and com ng to his conclusion
if on the basis of those activities he was to be satisfied
that the activities of the person concerned were such that
he was likely to indulge in prejudicial activities
necessitating his detention. Were an earlier order of
detention was either revoked or had expired, any subsequent
detention order could be passed only on fresh facts arising
after the expiry or revocation of the earlier order
862

Gol an Hussain Alia Gama v. Commi ssioner of Paolice,
Calcutta, and Qhers (supra) highlights the need for causa
connection between the grounds and the action proposed. The
jurisprudence dealing with prohi bitory det ention or
preventive detention is well-settled and it can no | onger be
a valid contention that because the accused had been
di scharged in a crimnal case, the ground of charge could
not be relied upon by the appropriate authority passing an
order of preventive detention. The former related to the
punitive branch of criminal lawand relied on the past
conmi ssions, the latter to the preventive branch of socia
defence and protected the community fromfuture injury. It
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is not possible to urge that sinply because a man has been
di scharged in a crimnal case, those grounds could not be
grounds for preventive detention. But there nust be live-
link between the grounds of crimnal activities alleged by
the detaining authority and the purpose of detention. This
credible chain would be snapped if there was too |ong and
unexpl ained an interval between the offending acts and the
order of detention. There nust be proximty, but no
nmechani cal test of counting nonths of interval can be laid
down-it depends on the nature of the acts alleged or relied,
gravity of the situation and the reason for the delay. It is
in that background only it <can be said that causa
connection is broken. The power to detain and the right to
i berty nmust be harnoniously bal anced in the |arger interest
of the comunity.

Dulal Roy v. The District Mgistrate, Burdwan & O hers
[1975] 1 SCC 837 ~stressed that the scheme of section 3(1)
(a) of ~the Miintenance of Internal Security Act, 1971
presupposed that onthe date of the order of detention or in
the near ' future the person-sought to be detained had or
woul d have freedom of action. If a person therefore was
serving a long term of inprisonnent or was in jail custody
as an undertrial and there was no immediate or early
prospect of his being released on bail or otherw se, the
authority could not legitimtely be satisfied on the basis
of his past history or antecedents that he was likely to
indulge in sinmilar prejudicial activities after his rel ease
in the distant or  indefinite future: To the simlar effect
are the observations.in Dr. Ramakrishna Rawat v. District
Magi strate, Jabal pur ~and Another. [1975] 4 SCC 164 at 167
and 169.

Mere service of detention order in jail per se is not
bad.

In Vijay Narain Singh v. State of Bihar & Ors., [1984]
3 SCR 435 it was highlighted by two learned judges (O
Chi nnappa Reddy & E.S. Venkataramiah, JJ) of the three
j udges bench consisting of O Chinnappa Reddy, A/P. Sen &
E. S. Venkatarami ah, JJ. that the |aw of
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preventive detention was a hard |aw and therefore shoul d be
strictly construed. Care should be taken that the liberty of
the person was not jeopardi zed unless the case fell squarely
within the four corners of the relevant law. The law of
preventive detention was not to be used nerely to clipthe
wings of the accused who was involved in a crimna
prosecution. \Where a person was enlarged on bail by a
conpetent crimnal court, great caution should be exercised
in scrutinising the validity of an order of( preventive
detention which was treated on the very same charge which
was to be tried by the crimnal court. The Court was
considering the expression 'habitual offender’ under the
Bi har Control of Crines Act, 1981

Assuming the facts alleged to be right and there is a
causal connection between the facts alleged and the purpose
of detention and the formation of the opinion is not nmala
fide, then the sufficiency of the grounds and the truth of
the grounds is not gernane. See the observations of this
Court in The Barium Chemcals Ltd. & Anr. v. The Conpany Law
Board and Qthers [1966] Supp. SCR 311 at 354 and 363.

It has to be borne in mnd that having regard to the
purpose of the Act, the detaining authority nust take into
consi deration rational, proxinmate grounds and that shoul d be
the basis for the horoscope for the future so as to
det erm ne whether the person proposed to be detained cones
within the mschief of the Act. If the person is in
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detention or is under trial and his conviction is unlikely
but his conduct comes within the mschief of the Act then
the authority is entitled to take a rational view of the
matter. The grounds nmust be there. The decision nmust be bona
fide.

In Prakash Chandra Mehta v. Comm ssioner and Secretary,
Government of Kerala and Others [1985] Supp. SCC 144 it was
noted that preventive detention wunlike punitive detention
which was to punish for the wong done, was to protect the
soci ety by preventing wong being done. Though such powers
under those Acts must be very cautiously exercised as not to
underm ne the fundamental freedons guaranteed to our people,
the procedural safeguards are to ensure that yet these nust
be | ooked at froma pragmati c and comobnsense poi nt of view
An understandi ng between those who exerci sed powers and the
peopl e over whomor ~in respect of whom such power is
exercised is necessary. The purpose of exercise of all such
powers by the Government nust be to pronote conmmon well -
being and ' nust be to subserve the comobn good. It is
necessary to protect therefore the individual rights insofar
as practicable which are not inconsistent with the security
and wel | -
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being of the society. Observance of witten |aw about the
procedural safeguards for the protection of the individua
is normally the high duty of public official but in al
circunst ances not | the highest. The |lawof self-preservation
and protection of the country and national  security may
claimin certain circunstances higher priority.

In Shiv Ratan Maki m s/o Nandl al Mkimv: Union of India
and Gthers [1986] 1 SCC 404 it was stressed ‘that the
jurisdiction to make orders for preventive detention was
different fromthat of judicial trialin courts for offences
and of judicial orders for prevention of offences. Even
unsuccessful judicial trial or proceeding would not operate
as a bar to a detention order or render it mala fide. A
fortiori therefore the nmere fact that a crimnal prosecution
can be instituted cannot operate as a bar agai nst the naking
of an order of detention. If an order of detention i's nmade
only in order to bypass a crimnal prosecution which nmay be
i rksone because of the inconvenience of proving guilt ina
court of law, it would certainly be an abuse of the power of
preventive detention and the order of detention would be
bad. But if the object of nmaking the order of detention was
to prevent the comission in future of activities injurious
to the conmunity, it would be a prefectly legitimte
exerci se of power to make the order of detention. The court
woul d have to consider all the facts and circunstances of
the case in order to determ ne on which side of the line the
order of detention falls.

In view of the aforesaid principles that energed, it is
necessary to consider the grounds and determni ne whether
there are causal connections. The fact that a man is not in
jail per se would not be determnative of the factor that
order of peventive detention could not be passed against
him The fact that a man was found not guilty in a crimna
trial would not also be determ native of the factors all eged
therein. All these factors nust be objectively considered
and if there are causal connections and if bona fide belief
was formed then there was nothing to prevent from serving an
order of preventive detention even agai nst a person who was
injail custody if there is immnent possibility of his
being rel eased and set at liberty if the detaining authority
was duly satisfied.

Before us no substantial point was nmade of infraction
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of any procedural safeguard engrafted in the Act. The
docunents relied on were duly supplied. W have examn ned
that question from the records and materials available
bef ore us. Proper opportunity to make a rep-
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resentation was given and the representation nmade to the
Advi sory Board was duly considered by the Advisory Board.
Their recommendati ons were al so duly considered by the State
Covernment. In the prenmises there is no substance in the
grievance that the procedural safeguards had not been
followed. It further appears to us that there was rationa
subj ective satisfaction arrived at bona fide on the basis of
the materials available to the detaining authority and the
materials had rational nexus with the purpose and object of
the detention as contenpl ated by the Act.

Judged by the standards |aid down by various deci sions
mentioned hereinbefore and in view of the fact that
procedural safeguards - had been observed, we are of the
opi nion that thereis no substance in the challenge made in
the wit —petition. W are further of the opinion that the
H gh Court was right in dismssing the wit petition before
it. Special | eave application from the said decision
therefore must fail and the wit petition filed in this
Court also fails for the reasons indicated before.

A P.J. Petitions dism ssed.
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