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PETI TI ONER
UNION CF I NDI A & ANR

Vs.

RESPONDENT:
SHI ROVANI  GURDWARA PRABANDHAK COWM TTEE & CRS

DATE OF JUDGVENTO5/ 08/ 1986

BENCH:
MUKHARII, SABYASACH (J)
BENCH:

MUKHARJI, SABYASACH (J)
SINGH, K N. (J)

Cl TATI ON
1986 SCR (3) 472 1986 SCC (3) 600
JT 1986 287 1986 SCALE (2)208
ACT:

Transfer of suit-Power of Suprenme Court to transfer
suit for the ends of justice-Wether suit, claimng damages
of RS.. 1,000 crores for causing loss to novable and
i movabl e properties of the various Qurdwaras against the
petitioners is a fit <case for transfer-Code of Cvi
Procedure section 25, expl ai ned.

HEADNOTE:

Respondents | and 2 filed “a suit against the
petitioners/defendants clainmng damages of Rs.1000 crores
from the petitioners for causing loss to novable and
i movabl e properties of the various Qurdwaras bei ng
adm ni stered and managed by respondent No. 1 wunder the
provi sions of the Punjab Sikh Gurdwaras Act, 1925 during the
period fromJune to Septenber 84. They al so sought mandatory
injunction directing the petitioners —and their principa
functionaries to tender unqualified apol ogy before the Sikh
Sangat for causing nmental, sentinmental, social and spiritua
setback and also for causing deep sense of injuryto the
honour and sel f-respect of Sikhs who are | aw abiding
citizens. Besides, an application to sue as-indigent persons
under order 33, Rule | and 2 of the Code of Civil Procedure
was filed. It was alleged in the plaint that on 3rd June,
1984 the Martyrdomday of Shri  Guru Arjun Devji, when a
| arge nunber of devotees canme to the Gol den Tenpl e conpl ex
at Anritsar to comenorate the said occasion the various
units of the Arned Forces wunder the enploynent- of the
petitioners as well as Police units under the enpl oynment of
petitioners and the Governnent of Punjab with nmalice
| aunched an attack in the Golden tenple complex by resort to
indiscrimnate and barbaric firing. The defence of the
petitioners was that it was an Act of State necessary for
the security and integrity of the State and that the action
taken was an exercise of sovereign power in respect of
sovereign acts. The petitioners in view of the extra
ordinary situation prevailing in the State of Punjab in
general and in Anritsar in particular noved the present
transfer petition wunder section 25 of the Code of GCvi
Procedure, aver-
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ring that it is not possible to have a fair trial of the
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case in Anritsar or other parts of Punjab since the suit is
an unusual one and tiled at a critical tinme in Punjab. The
guestion is whether the ends of justice requires the
transfer of the suit fromthe State of Punjab to any other
State.

Allowi ng the petition, the Court,
N

HELD: 1. The power of the Suprenme Court to transfer a
suit or proceeding from one State to another State is a
power which should be wused with circunspection and caution
but if the ends of justice so demand in an appropriate case,
the Court should not hesitate to act. One of the highest
principles in the admnistration of law is that justice
should not only to be done but should be seen to be done.
[476D-E; C]

2. In this case, inview of the nature of allegations
regardi ng some of the respondents who have been added.
strong feelings are likely to be roused in sonme section of
conmunity. In-such an atnosphere to neet the ends of justice
it would  be desirable to have the case transferred to a
cal mer and qui-eter atnosphere. Justice would be done in such
a way. To contend that no extra ordinary atnosphere exist in
Punjab would be to contend for an unreality. The suit is
al so unusual and ‘sensitive and the "tine is critical
Therefore, the Suprenme Court should act by transfering the
case outside the State of Punjab to neet the ends of
justice. That is an absolute inperative in this case. [476D
Fl

G X. Francis & ors. v. Banke Bihari Singh & Anr., AR
1958 SC 309; Hazara Singh G1l ~v. The State of Punjab
[1964] (4) SCR |; and State of Assamv. Atul Vohra, Transfer
Petition No. 21/80 referred to.

(The Court directed the case to be transferred to Del hi
High Court to be tried by a learned Single Judge on the
original side.) [4770

JUDGVENT:

CIVIL ORIG@ NAL. JURI SDI CTI ON: Transfer Petition No. 212
of 1986

Under Section 25 of the Code of Civil Procedure 1908.

M K. Banerji, Solicitor General, A K Ganguli, R D.
Agar vala, and M ss Sushna Rel han for the Petitioners.

Hardev Singh, S.S. Sood, Bishanber Lal and R S. Sodh
for the Respondents.
474

The Judgenent of the Court was delivered by

SABYASACHI MUKHARJI, J. This is an application for
transfer under Section 25 of the Code of Civil Procedure
filed by Union of India seeking transfer of- a suit
instituted before the Court of Senior Sub Judge, Anritsar by
Respondents Nos. 1 and 2 i.e. Shironmani Gurdwara Prabandhak
Conmittee, Anritsar and Sardar G@urcharan Singh Tohra,
Pr esi dent, Shi r omani Gur dwar a Pr abandhak Comm ttee,
Anritsar. The suit clains danmages of Rs.1,000 Crores for
causing loss to novable and inmovable properties of the
various GQurdwaras being administered and managed by the
Plaintiff No. 1 under the provisions of the Punjab Sikh
Gurdwaras Act, 1925, during the period from June to
Sept enber 1984, by the defendants, their enpl oyees, servants
and agents by naking a deliberate, unprovoked, unwarranted,
unannounced, wanton and catastrophic attack by the various
arnmed servants and enployees of the defendants on the
@Qurdwaras in the Golden Tenple, Amitsar and vari ous ot her
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GQurdwaras in the State of Punjab. It al so sought nandatory
injunction directing the defendants and their principa
functionaries to tender unqualified apol ogy before the Sikh
Sangat for causing nmental, sentimental, social and spiritua
setback and also for causing deep sense of injury to the
honour and self-respect of Sikhs who are |aw abiding
citizens. There was also an application under order 33 Rule
1 & 2 of the Code of Civil Procedure for permssion of the
Court to sue the petitioners and the Respondent No. 3 herein
as indigent persons

After receiving the sumons, the Union of India nade an
application opposing the application under order 33 Rules 1
& 2 made by the Respondents No. 1 & 2 and further alleging
that it did not disclose any cause of action against the
petitioners. There was an amendnment application which was
allowed in spite of ~opposition by the Union of India and
addi ti ons were nmade of Respondents Nos 4 to 37, some of them
are Mnisters, of ficers and, Menbers of Arned Forces,
i ncluding the present Chi ef of the Army for their
participation in what is known as 'operation Blue Star’ from
June, 1984 to Septenmber, 1984. It ~is not necessary to set
out in detail all the allegations made in the Plaint. In the
Plaint it has been alleged that the Shiromani Gurdwara
Prabandhak Conmittee is a statutory organi sation established
under the provision of the Punjab Sikh Gurdwara Act 1925,
for the purpose of /adm nistration and nanagi ng and | ooki ng
after the affairs and property of the Sikh Gurdwara. On 3rd
June, 1984, it is alleged in the Plaint, which was the
Martyrdom day of Shri Guru Arjun-Devji, when
475
a large nunber of devotees cane to the Golden tenple conpl ex
at Anritsar to comenorate the said occasion the  various
units of the Armed Forces under the enploynent of the Union
of India as well Police units under the enploynent of Union
of India and the Government of Punjab | aunched an attack in
the Col den tenple conplex by indiscrimnate barbaric firing.
It was alleged that the same was naliciously done. The
defence of Union of India, as it appear fromthe petition is
that it was an act of State necessary for the security and
integrity of the State. The action taken, it is clained, was
an exerci se of sovereign power in respect of sovereign acts.

I ndubitably, this is an unusual suit at-a critical tine
in Punjab. The basis of the Transfer Petition is that an
extraordi nary situation prevails in the State of Punjab in
general and in Anritsar in particular for the trial of suit
of this nature. There has been comunal tension  between
different communities as well as between different sections
of the sanme community. Anything connected with the Gol den
Tenple is an extrenely sensitive matter capabl e of arousing
deep passions. It is, therefore, stated that it is not
possible to have a fair trial of the case in Anritsar or
other parts of Punjab and it is necessary that the case
should be tried in a cal mand quite atnosphere.

We have noted the nature of the allegations and have
heard | earned counsel for the parties, where it has been
submtted on behalf of the respondents that there was no
conmunal tension as such in the State of Punjab and that the
judicial administration in Punjab is functioning normally
and it would be possible to meet the ends of justice in
Punjab. It is true, that the judicial admnistration is
functioning normally in Punjab and it cannot be reasonably
apprehended that the justice would not be done by the
judiciary of Punjab, but what is stated is reasonable
apprehensi on of the respondent Union of India and the said
added respondents that in view of nature of the allegations
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and their consequences on the feelings of the sentinents of
sone sections of Sikh Community, justice nmay not be done. It
is not denied that certain sections of the Sikh comunity
felt very strongly on the operation of Blue Star, their
feelings are bound further to be hurt when the trial of this
case goes on.

This Court had occasion to deal with this aspect of the
matter in G X Francis & ors v. Banke Bihari Singh & Anr.
Al.R 1958 S.C. 309 where it was a case for transfer from
Madhya Pradesh. Justice Vivian Bose observed that there was
ground for transfer fromthe area

476
because of the bitterness of the comunal feeling and
bitterness of the atnosphere. It was reiterated that the

Public confidence in the fairness of a trial held in such an
at nosphere woul d be seriously underm ned, particularly anong
the section of the comunity, and there was apprehension
that adm nistration of justice would not be possible in such
at nosphere.

This was reiterated in- Hazara Singh GII v. The State
of Punjab, [1964] 4 SCR 1 where Justice Hidayatullah as the
| earned Chief Justice then was, observed that the question
was really whether the petitioner can be said to entertain
reasonably an apprehension that he would not get justice.
One of the highest principles in the adnministration of |aw
is that justice should not only be done but should be seen
to be done. In that case there was enough al legation to show
that certain strong parties were opposed to the petitioner
in various ways.

In this case, in viewof the nature ~of allegations
regardi ng sonme of the —respondents who have -been added,
strong feelings are likely to be roused in sone section of
conmunity. I n such an atnosphere to neet the ends of justice
it would be desirable to have the case transferred to a
cal mer and qui eter atnmosphere. Justice would be done in such
a way. The power of this Court to transfer a suit or
proceeding from one State to another State is a power which
shoul d be wused with circunspection and caution but if the
ends of justice so demand in an appropriate case, this Court
should not hesitate to act. The fact that an extraordi nary
atnosphere exists in Punjab cannot be denied. To contend
ot herwi se would be to contend for an unreality. The suit is
unusual and sensitive, and the time is critical. This Court
should act by transferring the case outside the State of
Punjab to neet the ends of justice. That- is an absolute
i mperative in this case.

Qur attention was also drawn to a recent decision of
this Court in the case of State of Assamv. | Atul Vohra,
Transfer Petition No. 21/80 where this Court transferred
certain wit petitions from the Gauhati High Court to the
H gh Court of Del hi

In the instant case there was some subni ssion nade on
behal f of the respondents that the petition was not verified
properly. But on reading paragraphs 3 and 15 of the present
petition, we are of the opinion that there are certain
al | egati ons whi ch can nade ground for reasonabl e
apprehension that justice would not be done in the suit of
this nature.

477

In view of that we are of the opinion that in the
interest of justice this case should be transferred outside
the State of Punjab. It has been contended that Del hi is not
a safer place for trial of this suit. It has been contended
both on behalf of Respondent Nos. 1 & 2 and State of Punjab
that in view of recent happenings in Delhi, it is not a safe
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place for trial of this suit. After having considered al
aspects, we are of the opinion that an extraordinary
situation exists in the State of Punjab and not in Delhi. In
vi ew of the special features of the case and after
consi dering the pros and cons, we are of the opinion that it
should be tried in the interest of justice outside the State
of Punjab. W nay reiterate that this order shall not in any
way be construed as a reflections on the i ndependence and
fairness of the judiciary of Punjab or on the ability of the
Governnment of Punjab to maintain |aw and order in the State
of Punj ab.

Having regard to the nature of suit and the situation
prevailing in the State of Punjab and havi ng considered the
submi ssions of all the parties about the alternative forum
we direct that the suit betried by a | earned Single Judge
in the original side of the Del hi H gh Court. The suit shal
stand transferred accordingly and begin fromthe stage where
it is. The Chief Justice of the Delhi H gh Court will assign
the | earned Judge for hearing.

S R Petition all owed
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