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Excess Profits Tax-Excess Profits, wunassessed or under
assessed- - Assessnent, if can be reopened-Apportionnment of
i ncome- Excess Profits Tax Act, 1940 (XV-of 1940), s. 15, r.
9, Sch. 1.

HEADNOTE:

Under an agreenent dated July 11, 1945, the appellants were
appoi nted managing agents of the Coinbatore Spinning and
Weavi ng Co. Ltd., for 20 years, and certain remuneration was
provided for them including 10% comrission on the net
profits of the conpany due and payable yearly imediately
after the accounts of the conpany were cl osed and
conmi ssions on purchases and capital expenditure of the
conpany. Prior to Cctober 1, 1944, the appellants were the
managi ng agents of the Coinbatore MIls Agency Ltd., who
were the nmanaging agents of the Coinbatore Spinning and
Weaving Co. Ltd. The year of account of the appellants
ended on March 31, of the conpany on June 30, and of the
Agency Conpany on Septenber 30. For the assessnent year
1945-46 the appellants subnmitted a return of their _incone
whi ch included the stipulated renunerati on and conmi ssions.
This return was accepted by the Income-tax O ficer, and
Excess Profits Tax liability for the chargeable accounting
period ending March 31, 1945, was al so worked out on /that
basi s. A return of incone was submitted by the appellants
for the assessment year 1946-47 which included comi ssion
for the period 1-4-45 to 30-6-45 on purchases of cotton and
stores and on capital expenditure. The Tax O ficer directed
that the conm ssion on purchases and capital expenditure  be
taken into account

272

for the year April 1, 1945, to March 31, 1946, and that the
recei pts be conputed accordingly. The assessnment for 1945-
46 was then reopened under S. 34 of the Income-tax Act under
s. 15 of +the Excess Profits Tax Act and as a result of
apportionnent nade by the application of r. 9 of Sch. 1 of
the Excess Profits Tax Act, the liability of the appellants
for Income-tax and Excess Profits 'fax was revised and fresh
assessnents were nade. The orders of assessment were
confirmed by the appellate authorities.
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Held, that as in the instant case the chargeable accounting
period for the assessnment of Excess Profits Tax and the year
of account of the conpany did not tally, by the assessnent
of incone nmade on the assunption that they did tally, there
had resulted under assessment and it was open to the Tax
Oficer to take action under s. 15 of the Excess Profits Tax
Act . The Excess Profits Tax Oficer acted properly in
apportioning under r. 9 of Sch. 1 the comni ssion received by
the appel |l ants.

Rule 9 of Sch. 1 of the Excess Profits Tax Act is enacted
in general ternms and it is applicable to all contracts which
are intended to be operative for fixed periods. |If, for the
performance of the entire contract, renmuneration is payable
at certain rates the profits earned out of that remuneration
nmust be apportioned inthe nmanner prescribed by 19 if the
performance of the contact extends beyond the accounting
peri od.

E. D. Sassoon & Co., Ltd. v. The Comm ssioner of |ncone-
tax, Bonbay City, [1955] 1 S.C R 313, distinguished.

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION: Civil Appeals Nos. 181 to 184
of 1960.

Appeal s. fromthe judgrment and order dated March 16, 1955,
of the Madras High Court in Case Referred No. 43 of 1950.

A V. Vi swanatha' Sastri, R _Ganapathy ‘lyer and G
CGopal akri shnan, for the appellants.

Har dayal Hardy and D. CGupta, for the respondent.

1960, Decenber 14. The Judgnment of the Court was delivered
by

SHAH, J.-These appeals relate to Excess Profits Tax
liability of the appellants in respect-of two chargeable
accounting periods April 1. 1944, to March 31., 1945, and
April 1, 1945, to March 31, 1946.

The appel | ants were under an agreenment dated July 11, 1945,
appoi nted nmanaging agents for 20 years of the Coinbatore
Spi nni ng and Weavi ng Co,

273

Ltd.-hereinafter referred to as the conpany. Prior to
Cct ober 1, 1944, the appellants were the Managi ng Agents of
the Coinbatore MIls Agency Ltd--hereinafter referredto as
the Agency Conmpany who were the Managing Agents of the
conpany. The vyear of account of the appellants ended on
March 31, of the conpany on June 30, and of the Agency
Conpany on Septenber 30. Under the agreement by which the
appel l ants were appoi nted ' managi ng agents, the follow ng
remuneration was provided:

1. Ofice allowance at Rs. 1,500 per nensem

2. Conmi ssion at 1% on all purchases of cotton and stores
and 21/2 on all capital expenditure incurred from tine to
time; and

3. Conmi ssion at 10% on the net profits of the conpany due
and payable vyearly imediately after the accounts of the
conpany were cl osed

For the assessnment year 1945-46, the appellants subrmitted a
return of their incone inclusive of the following itens:

1. Renuneration fromthe Agency

Conmpany Rs. 36, 000.

2. Conmission at 10%on profits fromthe Agency Conpany
upto 30-9-1944 Rs. 37, 953.

3. Reruner ati on from conpany from

1-10-1944 to 31-3-1945 Rs. 9, 000.

4. Conmi ssion at 1% on cotton and stores purchased during
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this period Rs. 21, 704.

This return was accepted by the Additional |[|ncone-tax

Oficer, Coinbatore | & Il Circles, and the appellants were

assessed to income-tax. Excess Profits Tax was al so worked
out on the sanme basis for the chargeabl e accounting period
ending March 31, 1945. For the assessnent year 1946-47, the
appel l ants submitted a return of their incone which included
the following itens:

1. Renmuneration fromthe conpany

for one year from 1-4-1945 Rs. 18, 000.

2. Conmi ssion at 10% on the profits

of the conpany paid in Decenber

1945 (1-10-1944 to 30-6-1945) Rs. 1,90, 889

35

274

3. Conmi ssion at 1% on purchases

of cotton and stores from

1-4-1945 to 30-6-1945 Rs. 16, 777.
4, Conmi'ssion at 2 12/ %on capita

expenditure from1-10-1944 to

30- 6- 1945 Rs. 1, 690.

The Tax O ficer in charge of ‘the assessnent directed that
the commi ssion on purchases and capital expenditure be taken
into account for the year April 1, 1945, to March 31, 1946,
and that the receipts-be conputed accordingly. The anount
of Rs. 1,127 attributable out of item 4 was accordingly
taken into the account of the previous year after reopening
the assessnment under s. 34 of the Inconme-tax Act, and the
conmi ssion on the profits of the conmpany was - apportioned
between the period Cctober 1, 1944, to March 31, 1945, and
April 1, 1945, to June 30, 1945, by the application of r. 9
of Sch. 1 of the Excess Profits Tax Act. The Tax O ficer
al so determined the proportionate comm ssion payable. under
items 3 and 4, for the period ending March 31, 1946, and as
a result of the apportionment, the liability of the appel-
lants, original and revised, for-incone tax and Excess
Profits Tax for the assessnent year 1945-46 and chargeable
accounting period April 1, 1944, to March 31, 1945, stood
as follows:

Oiginal assessnent of incone taxRs. 1,04, 654.

Excess Profits TaxRs. 45, 292.

Revi sed figures

I nconme-tax (loss) Rs. 36, 182.

Excess Profits TaxRs. 1,41, 962-11-0.

For the assessnent year 1946-47 and chargeabl e accounting
period April 1, 1945, to March 31, 1946, tax liability was
conputed at:

I ncone-tax Rs. 1,66, 271

Excess Profits Tax Rs. 1,13,163-5-0.

The orders of assessnmentfor inconme tax and Excess Profits

Tax were confirmed by the Appellate Assistant Commi ssioner

and the Income-tax Appellate Tribunal. On the applications
of the appellants
275

for reference under s. 66(1) of the Inconme-tax Act and s. 21
of the Excess Profits Tax Act, the Tribunal drew up a
statement of the case and subnmitted the following four
guestions to the Hi gh Court of Judicature at Madras:

1. Whether on the facts and in the circunstances of the
case, the Incone-tax Oficer/Excess Profits Tax Oficer was
right in taking action under s. 34 and 15 of the |Incone-tax
and the Excess Profits Tax Act ?

2. \Whether on the facts and in the circunstances of this
case, the provisions of r. 9, s. 1, were properly applied ?
3.Whether on the facts and in the circunstances of the
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case, the Incone-tax Oficer/Excess Profits Tax Oficer was
correct in including the proportionate conm ssion incone of
Rs. 1,127 for inconme-tax assessnent 1945-46 and Rs. 1, 43,163
plus Rs. 1,127 for Excess Profits Tax assessnent Tax for the
char geabl e accounting period ending 31st March 1945, and
4. \Wether on the facts and in the circunstances of the
case, the proportionate conm ssion of Rs. 37,129 and Rs.
2,299 were rightly assessed for the assessnment year 1946-47
?
The Hi gh Court answered all the questions against the
appel lants and in favour of the Departnent. Agai nst the
order passed by the Hi gh Court, these appeals have been
preferred wth certificate granted under s. 66A(2) of the
I ncome-Tax Act read with s. 21 of the Excess Profits Tax
Act .
Two questions were canvassed in these appeals:
1. Whether it was open to the Taxing Oficer to re-open
the assessnment for 1945-46; and
2. \Whet her / the conmi'ssi on received by the appellants was
liable to be apportioned under r. 9 of Sch. 1 of the Excess
Profits Tax Act.
The appellants naintained their books of account on cash
basi s and commi ssion received fromthe conpany was credited
after the accounts of the company were closed. The anounts
received by the appellants fromthe conpany were included in
their return and assessnent for the year 1945-46 was
conpl et ed
276
for the purposes of the Excess Profits Tax by the Tax
Oficer without apportionnent appropriate tothe chargeable
accounting periods. |In-so doing, the Tax Oficer commtted
an error. He overlooked the fact that the chargeable
accounting period for the as assessment of Excess Profits
Tax and the year of account of the conpany did not tally.
Under s. 15 of the Excess Profits Tax Act, if the Tax
Oficer discovers, in consequence of definite information
which has come into his possession that profits/ of any
chargeabl e accounting period chargeable to excess profits
tax have escaped assessnment, or have been under assessed, he
may serve on the person liable to pay such tax a notice
containing all or any of the requirenents which rmay be
included in a notice under s. 13 and may proceed to assess
or reassess the profits. The provision is substantially
simlar to s. 34(1) of the Inconme-tax Act before it was
amended in the year 1948. It is manifest that by the
assessment of incone nmade on the assunption that the
chargeabl e accounting period and the accounting period of
the conpany tallied, there resulted under assessnment in._ the
conputation of tax liability for Excess Profits Tax, and it
was open to the Tax Oficer to take action under s.” 15 of
the Excess Profits Tax Act.
Determ nation of the second questi on depends upon r. 9, Sob
1, of the Excess Profits Tax Act. By s. 2(19) of the Excess
Profits Tax Act, the expression " profits " neans profits as
determ ned in accordance with Sch. 1. That schedul e sets out
rules for conputation of profits for the purpose of the
Excess Profits Tax Act; and by r. 9, it is provided in so
far as it is material that:
" Where the performance of a contract extends
beyond the accounting period, there shal
(unl ess the Excess Profits Tax O ficer, ow ng
to any speci al ci rcunst ances, ot herw se
directs) be attributed to the accounti ng
period such proportion of the entire profits
or loss which has resulted, or which it is
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estimated will result, from the conpl ete

performance of the contract as is properly

attributable to the
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accounting period, having regard to the extent

to which the contract was perfornmed therein.”
The performance of the contract of nmanagi ng agency extended
beyond the period of account of the conpany which was July
1, 1945, to June 30, 1946: it covered parts of two
accounting periods. The Tax O ficer was therefore obliged
to apportion to the, chargeable accounting periods the
entire profits resulting fromthe conplete perfornmance of
the contract 1in proportions properly attributable to the
accounting periods and this, he proceeded to do. Counse
for the appellants contends that the contracts contenplated
by r. 9 are those of the nature of engineering or works
contracts and the |ike where execution of the contract
involves “a profit making operation de die in diem and not
contracts / where remuneration is payable at a certain tine
for services perforned throughout the stipulated period. It
is true that remuneration was paid to the appellants after
the expiry of the year of account of the conpany ; but the
contract was one the perfornmance of whi ch ext ended
throughout the year of  account of the conpany. The
appel | ants were the nanagi ng agents of the conpany and they
had to performtheir duties as nanagi ng agents for the whole
year. It is not disputed that the contract of agency for 20
years is to be regarded for assessnent of excess profits tax
as an annual contract. The performance of 'the contract
unm stakably cut across the accounting period is also
mani fest. The remuneration for performance of the  contract
is not conputed at a daily rate, but " is conputed on a
percentage of the conmi ssion on the profits of the conpany
for the whole year, but on that account, the contract is not
one in which performance does not extend throughout the year
of account. Normally in a managi ngagency contract,
the managi ng agent may not suffer |oss, but that does not
rule out the application of r. 9 to nanaging agency
contracts. The terns in which r. 9 is enacted are general
the rule is applicable to all contracts which are .intended

to be operative for a fixed period. If, for the perfornmance
of the entire contract,
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renmuneration is payable at rates stipulated, the profit
earned out of that renunerati on nust be apportioned in the
manner provided by r. 9 if the performance of the contract
ext ends beyond the accounting period

The judgrment of this Court in E. D. Sassoon & Co., Ltd. .
The Commi ssioner of Incone Tax, Bonbay City(1) on  which
strong reliance was placed by the appellants has no
application to this case. In that case, Ms. E. D. Sassoon
& Co., Ltd. who were managi ng agents of three different
conpani es transferred the managi ng agencies to three other
conpani es on several dates during the accounting year. A
guestion arose in the conputation of incone-tax payable by
Ms. E. D. Sassoon & Co., Ltd. whether the nanagi ng agency
conmi ssion was |liable to be apportioned between Ms. E. D
Sassoon & Co., Ltd. and their respective transferees in the
proportion of the services rendered as managi ng agents for
the respective periods of the accounting year. It was held
by this court (Jagannadhadas, J., dissenting) that on a true
interpretation of the managi ng agency agreenents in each
case, the contract of service between the conpanies and the
managi ng agents was entire and indivisible and the
remuneration or conmm ssion became due by the conpanies to
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the managi ng agents only on conpletion of definite periods
of service and at stated intervals ; that conplete perfor-
mance was a condition precedent to the recovery of wages or
salary in respect thereof and the remuneration payable
constituted a debt only at the end of each period of service
conpletely performed, no renmuneration or commission being
payabl e to the managi ng agents for broken periods; that no
income was earned by or accrued to Ms. E. D. Sassoon &
Co., Ltd. and as the transfer of the agencies did not
include any income which E. D. Sassoon & Co., Ltd. had
earned, they were not liable to be taxed under the Income-
Tax Act. But that was a case dealing with liability of the
assessees who did not receive any income and to whom no
i ncomre had accrued to pay

(1)[21955] 1 S.C. R 313.

270
incone tax on the amounts of remuneration paid to their
transf erees. The court was not called upon to apply to

i nconme recei-ved by the assessee the principle of
apportionnent wunder r. 9 of Sch. 1 of the Excess Profits
Tax Act, or any provision'simlar thereto. It isr. 9 of
Sch. | which attracts the principle of apportionment. The
rule enunciated in Ms, E.-D. Sassoon & Co.’s case (1) has
therefore no application to this case, and the H gh Court
was right in holding that the assessment nade by the Excess
Profits Tax O ficer by apportionnent ~ of  the conmi ssion
i ncone between the chargeable accounting periods was
correct.

The appeals therefore fail and are dism ssed wth costs.
One hearing fee.

Appeal s di sm ssed




