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PETI TI ONER
SUMER CHAND SHARMA & ANR

Vs.

RESPONDENT:
STATE OF U.P. & ANR. ETC. ETC

DATE OF JUDGVENT24/ 04/ 1986

BENCH:
REDDY, O. CHI NNAPPA (J)
BENCH:

REDDY, O. CHI NNAPPA (J)
VENKATARAM AH, E. S. (J)

Cl TATI ON
1986 AIR 1112 1986 SCR (2) 766
1986 SCC' (3) 263 1986 SCALE (1)1280
Cl TATOR | NFO :
D 1987 SC 29 (3)
R 1988 SC 303 (2)

ACT:

Uttar Pradesh Mtor Vehicles Special Provisions Act,
(Act XXVII of 1976), 1976, sections 1(3) and (5), scope of
Operation of stage 'carriages by private operators over
conmon sectors of nationalised routes, provided they did not
set down or pick up passengers- at any point on the conmpn
sectors despite total ban after the nationalisation of bus
routes in 1950 by virtue of section 10(1)(c) of U.P. Act IX
of 1955 and even after statutory prohibition with  effect
from1.4.1971 by section 76 of Central Act 56 of 1969, by
"practice", - \Wiether such operators are entitled for
renewal of their authorisations under sections 1(3) and (5)
of UP. Act, 27 of 1976 - Mtor Vehicles 1939, section
135(2) and Uttar Pr adesh Road Transport Servi ces
(Devel opnment) Act, 1955.

HEADNOTE:

After the nationalisation of bus routes in the Fifties,
it was not permissible to permt any private operator to ply
a stage carriage on any sector of the nationalised routes as
the schenes of nationalisation did not provide for it.
However, by virtue of section 10(1) (c) of Utar Pradesh
Road Transport Services (Devel opnent) Act, (Act |X of 1955),
1955 private operators were allowed to ply the /stage
carriages on the whole of their routes including the common
sectors. U P. Act (I X of 1955) was repeal ed by Central Act
LXVI of 1969. By virtue of section 76 inserted as section
135 of Mdtor Vehicles Act, the permssion granted to them
being i nconsistent with the provisions of the W Act ceased
to be effective from1l.4.71, the date of repeal of the 1955
Act. Despite this statutory prohibition, in the State of
Uttar Pradesh, a "Practice", grew whereby private operators
were continued to be permitted to ply their stage carri ages
over conmon sectors of nationalised routes provided that
they did not set down or pick up passengers at any point on
the common sectors. In 1976 the Utar Pradesh Legislature
enacted the Utar Pradesh Mtor Vehicles Special Provisions
Act, 1976 to provide for the grant
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of authorisation to holders of stage carriage permts to ply
their stage carriages over conmon sectors. Wen the
applications noved by such private operators for renewal of
their authorisation, were rejected on the ground that they
did not possess pernits on the dates of the nationalisation
notifications, sone of them noved the H gh Court of
Al | abahad under Article 226 and after the dism ssal of their
wit petitions have come up by way of special |eave, while
some others have filed their petitions directly under
Article 32 of the Constitution

Di smissing the petitions, the Court
N

HELD: 1. Were a route is nationalised Chapter |V-A of
the Motor Vehicles Act, 1939 to the total exclusion of
private operators, a private operator with a pernit to ply a
stage carriage over another route which has a conmmon
over | appi ng sector~ with'the nationalised route cannot be
permtted to ply his vehicle over that part of the
over | appi ng comobn sector, even if he did not pick up or set
down passengers on that part of the route. Wile perm ssions
granted under section 10(1)(c) of UWtar Pradesh Road
Transport Services (Developnent) Act, Act IX of 1955 were
patently inconsistent with the provisions of Chapter |V-A of
the Motor Vehicles Act, 1939 and therefore, ceased to be
effective from1l.4,1971, the date of the repeal of 1955 Act,
the "Practice" of permtting private operators to ply their
stage carriages over comopn sectors of nationalised routes,
subject to conditions was wholly unauthorised and wi thout
any | egal sanctions whatsoever. ~ Hence, the plying of stage
carriages by the private operators before the comencenent
of 1976 Act pursuant to such wunauthorised and  unlawfu
"practice" which had grown up in Uttar Pradesh, = or under
interimorders of a Court will disentile them to obtain
Aut hori sati on under section 5 of the Uttar Pradesh ' Motor
Vehi cl es Speci al Provisions Act, 1976 (Act 27 of 1976). [770
A- D]

Adarsh Travels v. State of (Utar Pradesh, [1985] 2
Scal e 880 fol | owed.

H ndustan Transport Conpany v. State of Uttar Pradesh,
A l.R [1984] S.C. 953 referred to.

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition (Cvil) No. 255
of 1986 etc.
768

(Under Article 32 of the Constitution of India.)

S.N. Kacker, K K. Venugopal, R K Jain, M. Abha Jain
Gaurav Jain, Mhd. Igbal, R A Sharnma and B.S. Chauhan for
the Petitioners.

The Order of the Court was delivered by

CHI NNAPPA REDDY, J. The petitioners in these wit
petitions and special |eave petitions held permts to ply
stage carriages over various routes in Utar Pradesh,
sectors of which routes were parts of routes which were
nationalised in the Fifties. The nationalisation schenes
made no provision for any private operator plying any stage
carriage over any part of the nationalised routes. Operation
of stage carriages by private operators was totally
excluded. The result was that fromthe respective dates of
nationalisation, it was not permissible to pernt any
private operator to ply a stage carriage on any sector of
the nationalised route. However, by virtue of sec. 10(1)(c)
of Uttar Pradesh Road Transport Services (Devel oprment) Act,
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| X of 1955, these several petitioners were allowed to ply
their stage carriages on the whole of their routes including
the comon sectors. The Utar Pradesh Road Transport
Servi ces (Devel opnent) Act, 1955 was repeal ed by Central Act
56 of 1969. Act 56 of 1969 canme into effect fromApril 1,
1971. Section 76 of Act 56 of 1969 (which was inserted into
the Motor Vehicles Act 1939 as s. 135) saved perm ssions or
exenptions granted as well as things done or actions taken
under the repealed enactnent so far as they were not
inconsistent with the provisions of the Act. The perm ssion
granted under sec. 10(1)(c) of UP. Act IX of 1955 was
patently inconsistent with the provisions of Chapter 1V A of
the Motor Vehicles Act, 1939 and the perm ssion, therefore,
ceased to be effective from1.4.1971, the date of repeal of

the 1955 Act. Therefore, it was no |onger permssible for
the private operators to ply their vehicles on the comon
sectors from 1.4.1971  onwards. Despite the statutory

prohi bition against any private operator plying a stage
carriage on any part of the nationalised route in the
absence of ~a provision in the schene of nationalisation, it
appears that —a practice grew up (we have borrowed the word
"Practice’ fromone of the judgnents of Allahabad H gh Court
which was cited before wus) in Utar Pradesh of permtting
private operators to ply their

769

stage carriages over common sectors of nationalised routes
provided they did not set down or pick up passangers at any
point on the conmon sectors. The “"Practice" was wholly
unaut hori sed and w'thout any |egal sanctions  whatsoever.
However in 1976, the Uttar Pradesh Legislature enacted the
Uttar Pradesh Motor Vehicles Special Provisions Act, 1976 to
provide for the grant of authorisation to hol ders of stage
carriage permts to ply their stage carriages over conmmpn
sectors. This was provided by sec.” 5 of 'the Act. Sec. 5 was
interpreted by the court in Hi-ndustan Transport Conpany V.
State of Utar Pradesh, A l.R [1984] S.C. 953 to nean that
the operator seeking an authorisation should hold 'a permt
on the date of notification. Section 1(3) of the Act nakes
the provisions of the Act applicable 'only inrelation to
schenes approved or purporting to be approved, areas and
routes notified or purporting to be notified under Chapter
IVA of the Mtor Vehicle Act, 1939 as anended in- its
application to Utar Pradesh (hereinafter referred to as
Principal Act) and to pernits issued under Principal Act
before the comencement  of this Act.’ Basing ~their
subm ssions on s.1(3) of the 1976 Act, Shri SN Kacker and
Shri K K. Venugopal |earned counsel for petitioners urged
that the petitioners were entitled to obtain authorisations
fromthe conpetent authorities under s.5 of the Act, if they
had permits to ply stage-carriages on the routes having
conmon sectors on July 1, 1976 the date of commencenent of
Act 27 of 1976. They conplained that on the basis of the
observations of this court in H ndustan Transport Company V.
State of Utar Pradesh, (supra) their applications for
renewal of their authorisations had been wongly rejected on
the ground that they did not possess pernmts on the dates of
the nationalisation notifications. W do not see any force
in the submission of the | earned counsel. As pointed out by
us, on the repeal of Act 9 of 1955 it was no |onger
perm ssible for the transport authorities to permt the
private operators to ply their stage carriages over the
comon sectors, 1in the case of areas and routes which were
nati onalised to the conpl eted exclusion of private operator.
If by reason of the unauthorised and unlawful practice which
had grown wup in Utar Pradesh, private operators had been
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allowed to ply vehicles over compbn sector

s, despite

statutory prohibition, that would surely not entitle the
operators to obtain authorisations wunder s.5 of the 1976

Act. Whatever doubts there m ght have been ear

lier, it is

now settled by the decision of Constitution Bench in

770

Adarsh Travels v. State of Utar Pradesh, [1985]
that where a route is nationalised under Chapter
Motor Vehicles Act to the total exclusion

operators, a private operator wth a permit to
carriage over another route which has a comon

2 scal e 880
IV A of the
of private
ply a stage
over| appi ng

sector with the nationalised route cannot be pernmitted to
ply his vehicle over that part of the overlapping comon
sector, even if he did not pick up or set down passengers on

that part of the route: The |aw as declared by t

he court in

Adarsh Travels v. State of Utar Pradesh, (supra) nust be

consi dered to have always been the |aw under

the Motor

Vehicles Act. The plying of stage carriages by the private

operators before the comencenent. of 1976 Act
the alleged practice which has grown up in Utar
under interim - orders of _a court nust be cons

unaut horised so as to disentitle the private operator from

pursuant to
Pr adesh or
dered to be

seeking the benefit of s.5 of Utar Pradesh Act 27 of 1976.
The wit petitions and special |eave petitions are
therefore, dism ssed.

S.R Petitions di sm ssed.
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