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Pr of essi onal Col | eges - Admi ssi on to Medi cal /

Engi neering Col | eges - Sel ection of candidates from backward
areas/ cl asses - Validity of. Selection Procedure -

Allocation of only 85 points to witten test and 15 points
to viva voce Wether gives weightage to viva voce over
witten test. Viva voce test - Reference of ~conponents -
Behavi our, physical bearing and power of oral expression -
Wor ksheets of individual nenmbers of Selection Conmittee -
Need to nmaintain. Sel ection/ Nom nati on~ of candi dates -
Rel evance of nerit in the Select List.

HEADNOTE

The petitioners challenged the selection of candi dates
for adm ssion to the first year of the MBBS and BDS degrees
in the Government Medical Colleges at Srinagar and Jamu,
the B.E. First Year Course in the Regional Engineering
Col I ege, Srinagar, and the nomi nations nade by the State
Covernment to the Medical and Engi neering Coll eges outside
the State for the academ c year 1984-85.

Admi ssion to these courses was through entrance
exam nations consisting of a witten test and a viva voce
test, conducted separately for the nedical and engi neering
courses. Under the procedure laid down in the Jamu &
Kashm r Government Medical Colleges (Sel ection of Candi dates
for Adnmission to the First Year MBS Course) Procedure
Order, 1983, the witten test carried 85 points and the viva
voce test 15 points, making a total of 100 points. The
points reserved for the viva voce test were sub-divided into
8 points for "Aptitude" and 7 points for "General know edge

and GCeneral Intelligence". A sinmlar procedure  was
prescribed for admission to the Regional Engineering
Col | ege, Srinagar. The entire proceedi ngs during the

interviews were to be recorded on a tape recorder. Fifty per
cent of the total adnmissions were to be affected on the
basi s of open nerit and the

561

remaining fifty per cent on the basis of nerit from anongst
A reserved categories including the Scheduled Castes,
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socially and educationally backward classes as well as
residents of backward areas. Nominations to the institutions
outside the State were to be nade on the basis of merit in
the select list.

Annexure 1 to SRO 272 issued by the State Governnent on
July 3, 1982 enunerated 1153 villages short of the Actua
Li ne of Control Zone as backward areas of the State. SRO 334
dated June 13, 1983, raised this figure to 1754 vill ages.
Thereafter SRO 335 dated June 14, 1983 added 25 vill ages and
SRO 412 dated August 27, 1984 another 14 villages with the
result that 1793 villages constituted the backward areas of
the State. In regard to the Actual Line of Control Zone, SCO
335 added 9 villages to the 347 villages identified earlier
Candi dates clainmng consideration under the backward areas
category were requiredto enclose a certificate by the
Tehsildar in support of their. claimto that benefit.

It was contended for the petitioners that the selection
of several candidates from the backward areas categories,
i ncluding areas near the Actual Line of Control Zone, w
invalid as “the ~category includes areas which were not
originally included in Annex. 1-to SRO 272 but have been
added subsequently, that candidates shown as residing in
urban areas of cities cannot be regarded as candi dates from
the backward areas category even though their respective
famlies hailed fromsuch areas, that the absence of m ni num
qual i fyi ng standard renders the sel ection of candi dates from
reserved areas categories arbitrary ~and invalid, that the
al location of only 85 points to the witten test and as nany
as 15 points to the viva voce of a total of 100 point gives
a weightage to the viva voce test over the witten test
whi ch was unreasonabl e, that —the marks assigned to the
candi dates during the viva voce test had been nanipul ated in
order to ensure that the number of candi dates selected from
the Valley of Kashnir corresponded in ~proportion to the
respective strengths of the communities in Kashmr, that
notw t hstanding the specific order made by the Court on
March 19, 1985 the respondent State had failed to produce
the worksheets of the individual nmenbers of the Sel ection
Committee, that the Selection Conmittee by taking into
account the behaviour,

562

physical bearing and power of oral expression of the
candi dates under the "general intelligence" during the viva
voce test, had given inportance to considerations which were

hardly rel evant for assessing t he intelligence and
suitability of the candi dates, that candi dates with- inferior
merit in the select list were admitted over the head of

those with superior nerit, and that the nominations of
candi dates made by the State Governnent to col |l eges outside
the State were invalid in as nuch as they violated the
criteria laid down by this Court.

The special leave petition had been filed by the
candi dat es agai nst the order of the Hi gh Court setting aside
their selection because of their inferior nmerit in the
select list.

Dismissing the wit petitions and the special |eave
petition, the Court,

N

HELD : 1. The State Governnent could not be said to haw
acted arbitrarily and without reason in identifying and
adding nore backward villages to the nunber enunmerated in
SCO 272 dated July 3, 1982. That |ist was open to further
enl argenent, and SO was t he case with subsequent
notifications. It is perfectly possible for the conditions
of a village to change during the years, and it is quite
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conceivable that a village considered suitably devel oped at
one time should deteriorate thereafter to the point of
becom ng backward. [570 C E

2. Tenporary residence in an urban area cannot deny a
candi date the right of admi ssion on the basis of a reserved
category if in fact he bel ongs permanently to a village in a
backward area. Because of the lack of higher educationa
facilities a candidate belonging to a village in the
backward area nmay have to reside tenporarily in a city where
such education is available. It may al so be that a parent of
the candidate may pursuant to his enpl oyment, have taken up
residence in an urban area. That in itself does not snap the
bond between the candidate’'s famly and their village, so
long as the assunption of residence in the city is
occasi oned by temporary necessity. The candidates who
clainmed the benefit of permanent residence in backward areas
have filed a certificate
563
fromthe 'Tehsildarin the prescribed formin support of
their A ‘claim and there is nothing on record ex facie to
doubt the  correctness of that certificate. [571 F, 572 A-C,
571 B-C

3. The advertisement calling for applications for
adm ssion prescribed the mnimm percentage of marks
required in the specified examnations as a condition of
eligibility for candidates generally, while |aying down a
ower mnimum percentage for candidates belonging to
reserved categories. . That ensured not only that candi dates
with sufficiently sui table academ c | evel ~ were alone
permtted to apply but  also that the m ni mum percentage of
marks attained by candidates fromthe several categories in
the entrance exam nation would not fall below a reasonabl e
[ evel . Though no mininmum has been prescribed as the bottom
line for selecting candidates fromthe reserved categories,
no such mi ni mum has been prescribed for selecting candidates
fromthe general category either. The rule nust be that
candi dates are selected for admission from the different
categories according to the order of merit. [572 F-H, 573 A-
d

4. The allocation of only 85 points to the witten test
and as many as 15 points to the viva voce test out of 100
poi nts does not give a weightage to the viva voce test over
the witten test. It cannot be said to create an
unr easonabl e i nbal ance in the evaluation of a candidate’'s
ability. [573 F-G

Koshal Kumar CGupta & Os. v, State of J & K& Os.,
[1984] 3 S.C.R 407 referred to.

5. Unless there was clear evidence to show that there
was a conscious attenpt to ensure that the selection of
candi dates from different communities corresponded to the
strength of those comunities in the Valley of Kashmir, it
cannot be said that there was any deliberate connection
between the nunber of candidates selected and the strength
of the respective comunities fromwhich they hail. [574 C

Triloki Nath & Anr, v. State of Jammu & Kashnir & O's.,
[1969] 1 SSC R 103 referred to

6. A Selection Committee conducting the viva voce test
should maintain the entire record, including the origina
wor ksheet s on which the marks have been recorded by each
564
nmenber separately, for a mninumperiod of one year after
the exanmination. Failure to do so could strengthen an
all egation of numlafides against the Selection Committee.
[575 F-Qd
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7. Were a viva voce test is permssible for the
pur pose of adjudging the general intelligence of the

candi dates, its three components behavi our, physical bearing
and the power of oral expression become relevant. The
presence of nmind displayed by a candidate in answering a
guestion in an index of general intelligence, and his power
of oral expression is evidence of his ability to comunicate
intelligently. The third conponent - physi cal beari ng,
possesses a somewhat renpte connection wth genera
intelligence. It denotes the physical manner in which the
candi date responds to the stress ant tension experienced by
himduring the interview Though tenuous, this conponent is
not so unrelated to general intelligence that it could be
said to be an wunreasonable elenent in deciding on a
candi date’s suitability. [577 F-H 578 A-B

8. The adnission of candidates is liable to be quashed
unl ess they have been selected by virtue of their nerit in
the select list: If ~a candidate not holding a position of
nerit has been erroneously selected, the candidate who is
qualified by virtue of his position in order of nmerit is
entitled to beadmtted inhis place. [579 G H]

9. Nominations to  nedical and engineering colleges
outside the State shall be made strictly on the basis of a
wit in the select list. me State Governnent nust nom nate
candidates in place of the vacancies arising thereafter in
accordance with the merit 1list which was in force in the
State. [579 F]

Suman Gupta & Os. v. State of J & K& Os., [1983] 3
S.C. R 985 foll owed.

JUDGVENT:

ORIG NAL JURI SDICTION : Wit Petitions Nos. 3023-32 of
1985 etc.

Under Article 32 of the Constitution of India.

Dr. Y.S. Chitale, Altaf Ahnad, S.K Bisaria, S/K

Bhattacharya, S.C. Patel, Subhash Sharma, LR Singh,
B. B.

565
Sawhney, Ms. Indra Sawhney, Ms. Jaya Mala and K. Bansi La
A for the Petitioners.

S.N. Kacker, MH Baig, E C Agarwala, R Sathish,
V. K. Pandit, Shabir Ahnmed for the Respondents.

The Judgnent of the Court was delivered by

PATHAK, J. On May 10, 1985 we delivered an-order in
these cases disposing of the wit petitions and specia
| eave petitions. W stated that the reasons for the order
woul d be pronounced |ater. The hearing of these cases had
been conpleted only a few days before the commencenent of
the Long Vacation and as counsel for the parties desired
that we deliver the order before the Court closed we did so.
We now set forth the reasons.

The large group of wit petitions and special |eave
petition before wus fall into two groups. A nunber of them
chal l enge the selection of candidates for adm ssion to the
first year course of the MB.B.S. Degree and the B.D. S
Degree in the Governnent Medical Colleges at Srinagar and
Jammu for the session 1984-85. They also challenge the
nom nati ons of students from Jammu and Kashmir by the State
Government to Nedical Colleges outside that State. The ot her
group of cases challenges the validity of the Select List
for admission to the B.E First Year course of studies at
the Regional Engineering College, Srinagar and al so aasai
the validity of nom nations nade by the State Governnent to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 15

Engi neering Col | eges outside the State.

Medi cal Group F

On June 10, 1984 the Governnment of Jammu and Kashmir
publ i shed an advertisenment inviting applications from
per manent residents of the State for admi ssion to the First
Year MB.B.S. Course in the Medical Colleges of the State
for the session 1984-85. To be eligible, candidates should
have passed one of the qualifying examinations nmentioned
therein and shoul d have studied in t he recogni sed
educational institutions in the State. Fifty per cent of the
total adm ssions were to be affected on the basis of open
merit while the remaining fifty per cent were to be sel ected
on the
566
basis of their nmerit from certain reserved categories,
i ncluding Schedul ed Castes, Socially and Educationally
Backward cl asses conpri sing - weak and under-privileged
cl asses (@ujjar ~and Bakarwal and other social castes), as
well as residents of backward areas. Eligible candidates
were to ‘appear in a witten entrance test and a viva voce
test. The _backward areas consisted of the areas enunerated
in Annexure | to SR O 272 dated July 3, 1982 issued by the
State CGovernment and prepared on the basis of the Wazir
Conmittee Report and the Anand Committee Report as well as
the Census Reports of © 1971. To those villages were added a
nunber of others by Notification No. SRO 335 dated June 14,
1983 and S.R O 412 dated August 27, 1984. Candi dates
cl ai m ng consi deration under the backward areas category
were required to enclose a certificate by the Tehsildar in
support of their claimto that benefit.

Thereafter the State Government issued S.R-O 380 dated
July 7, 1983 nodifying the Notification S.R O 272 dated
July 3, 1982, and pronmulgating the Janmu and. Kashmir
CGovernment Medical Colleges (Selection of Candidates for
Admi ssion to the First Year MB.B.S. Course) Procedure
Order, 1983. nerely the witten test was to carry 85 points
and the viva voce test was to carry 15 points, /making a
total of 100 points. nme points earmarked for the 'viva voce
test were further sub-divided into (a) Aptitude, carrying 8
point and (b) General Know edge and Ceneral Intelligence,
carrying 7 points. On August 9, 1984 the State Covernment
sanctioned the constitution of an Admission Selection
Committee for the selection of candidates for adm ssion to
the two Medical Colleges of the State for the session 1984-
85. The Chairman of the Public Service  Conm ssion was
appoi nted Chairman of the Adni ssion Sel ection Conmittee, and
the Principal, Government Medical College, Srinagar and the
Princi pal Government Medical College, Janmmu were to be its
two nenbers. The Committee was enpowered to arrange and
conduct the witten test and to evolve its own procedure for
the appointnent of Examiners, the setting of papers and the
conduct of the Exami nation. The Selection Committee decided
that the Principals of the two Medical Colleges, who were
Menbers of the Conmittee, would set the question papers -and
the answer books would be evaluated by a |ist of Exam ners
drawmn up by the Commttee. The viva voce Examination was to
be conducted by a procedure which envi saged the preparation
of
567
guestion cards on each subject, the question cards woul d be
kept in the interview room during the interview and
i ndi vidual candidates would be asked to draw the question
cards of their choice, each candidate being required to pick
up one card from each group and after reading the question
the candidate was to give his oral answer. The Conmittee
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woul d assess the perfornance of each candidate and allot
points in accordance with the provisions of SR O 380 dated
July 7, 1983. The entire proceeding during the interviews
was to be recorded by tape recorders.

The written tests were held at Srinagar and Jamu on
Septenber 12 and 13, 1983, and the answer scripts were
eval uated from Cctober 1, 1984 to Cctober 13, 1984. The viva
voce test was conducted at Srinagar from Cctober 8, 1984 to
October 17, 1984 and at Jammu from Novenber 19, 1984 to
Novenber 24, 1984. Before the interviews conprising the viva
voce test were comenced the Admi ssion Selection Conmittee
deci ded on Cctober 8, 1984 that the 15 points allocated to
the viva voce test should be further sub-divided as foll ows

Aptitude c. 8 Points
1. Physics 2 poi nts
2. Chenmistry 2 points
3. Bi ol ogy 4 points
( Bot any) 2 points
(Zool ogy) . 2 points
General Knowl edge and Ceneral Intelligence 7 Points
1. Ceneral Know edge ... 4 points
2. Ceneral Intelligence ... 3 points
(a) Presence of mnd ... 1 point
(b) Physical Bearing ... 1 point

(c) Expression ... 1 point

Earlier the State CGovernment had published an adverti senent
dated Septenber 19, 1984 inviting applications from
residents of the State for training in the B.D.'S. Course in
various Dental Colleges of different States for the session
1984-85, and on Septenber 21, 1984 the State  Governnent
wote to the Admission Selection Commttee that while
hol di ng intervi ews of
568
candi dates for adm ssion to the MB.B.S. Course it should
give an option to the candidates to choose whether ' they
would Iike to be considered for( training in the B.D.S.
Course during the current session, and that accordingly such
candi dates should be interviewed in accordance with the
provisions of Notification SR O 380 dated July 7, 1983
Ni ne candi dates were to be selected for that Course

On January 19, 1985 the State Government published a
list of candidates selected for adnmission to the First Year
MB.B.S. Course in the two Government Medical Colleges of
the State and to the First Year B.D.S.. Course in the
CGovernment Medical College, Srinagar for the session 1984-
85. For the First Year MB.B.S. Course 76 candidates were
sel ected on the basis of open nerit and 74 candi dates were
sel ected fromthe reserved categories, making 150 candi dates
inall. N ne candidates were selected for admission to the
First Year B.D.S. Course.

Besi de the selection of candidates for adm ssion to the
Medi cal Colleges of the State of Jamu and Kashmir, the
State Governnent nomi nated certain candi dates for adm ssion
to Medical Colleges outside the State. These included
nom nations of candidates for adnmission to the MB.B.S.
Course and the B.D.S. Course in the Medical Colleges of the
State of Tami| Nadu

The petitioners are candi dates who applied f or
adm ssion to the First Year MB.B.S. Course and the First
Year B.D.S. Course in the Governnent Medical Colleges of the
State of Jammu and Kashmir, but were not included in the
Select List respecting those Medical Colleges nor were
nom nated for adm ssions to any Medical College outside the
State. They challenge the selection of candidates for
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adm ssion to the Medical Colleges of the State as well as
the nom nations mamde for admission to Medical Colleges
outside the State.

Learned counsel for the petitioners has taken us
through a historical survey of the various stages of
evolution in Jammu and Kashmir of the procedure for
sel ecting candi dates for the prof essional courses of
nedi cine and engineering, culmnating in the procedure
enpl oyed for the purpose of the present selections. The
successi ve decisions of this Court,

569

fromTriloki Nath & Anr. v. State of Jammu & Kashmir & O's.,
[1969] 1 S.C. R 103 onwards, have been placed before us and
our attention has been invited to the contents of the Wazir
Conmittee Report, the ~Anand Conmittee Report and other
material which has entered into the formulation of the
schene for adm ssion.

It is contended by |earned counsel for the petitioners
that the 'selection of several candidates fromthe Backward

Areas category, -including areas near the Actual Line of
Control, is _invalid inasmich as the category includes areas
which were not included originally in Annexure | to

Notification SSR O 272 dated July 3, 1982 but have been
added subsequently, ~ and that candidates not belonging to
backward areas have been selected under the reserved
category. The first prong of attack proceeds on the
assunption that the area added to  those enunerated in
Annexure | to Notification S. R O 272 dated July 3, 1982
could not have been ‘treated as backward areas. It is urged
that the villages enumerated in Annexure | to S.R O 272
dated July 3, 1982 had been selected on the ‘basis of
criteria set forth in the Wazir Conmmttee Report, the Anand
Conmittee Report and the Census Reports of 1971,  and no
further areas could be added to that |I|ist which was
conpl etely exhaustive. It is pointed out that the Actua

Line of Control had all along renained unaltered after the
Sima Agreenent and there was no basis for adding to the
villages defined by their proxinmty toit. W are‘unable to
accept the submission. In regard to the backward areas short
of the Actual Line of Control Zone, the Wzir Comittee
Report had identified 696 villages —as constituting the
backward areas of the State. The Anand Commttee Report
enl arged the nunber to 1153 villages. S.R O 334 dated June
13, 1983 identified as many as 1754 villages in that
category. Thereafter S.R O 335 dated June 14, 1983 added 25
villages and S. R O 412 dated August 27, 1984 added anot her
14 villages. In the result, 1793 villages constituted the
backward areas of the State. In regard to the Actual Line of
Control Zone, S.R O 335 dated June 14, 1983 added 9
villages to the 347 wvillages identified earlier, The
additional villages added by S.R O 335 dated June 14, 1983
and S.R O 412 dated August 27, 1984 by the State CGovernnent
were so added after the Cabinet of Mnisters had considered
the material placed before it and taken a decision thereon

The

570
material included reports from the District Devel opnent
Conmi ssi oners concerned. It is apparent fromthe Menorandum

submitted to the Cabinet that the criteria fornmul ated by the
Wazir Conmittee Report, the Anand Committee Report and the
data contained in the Census Reports of 1971 were present to
the mind of the Cabinet when the Orders were nade. These
conprised the same criteria as forned the basis of
i dentifying backward areas in S.R O 272 dated July 3, 1982
The District Developnent Conmi ssioners of the district
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concerned had already gone into the natter, and after
hol di ng neetings of the District Devel opnent Boards they had
nmade the recommendations responsible for the addition of
those villages. W are not satisfied that the nateria
before the State Government was such that the State
CGovernment can be said to have acted arbitrarily and wi thout
reasons. W are of opinion that S. R O 335 dated June 14,
1983 and S.R O 412 dated August 27, 1984 cannot be regarded
as invalid on that ground. We are also of the view that the
[ist of villages enunerated in SR O 272 dated July 3, 1982
cannot be regarded as a final and conplete list for all time
of villages constituting the backward areas. It is perfectly
possible for the conditions of a village to change during
the years, and it is quite conceivable that a village
consi dered suitably devel oped at one tinme should deteriorate
thereafter to the point of becom ng backward. Therefore we
hold that not only was the number of villages enunmerated in
Annexure I to SR O 272 dated July 3, 1982 open to further
enl argenent, there was also good material on the basis of
which the particular villages nentioned by the State
CGovernment _ in the subsequent Notifications could be
legitimately added to the list of backward areas.

The second part of the contention set forth earlier is
that candi dates not belonging to backward areas have been
sel ected for admission from the reserved categories. The
petitioners have indicated several nanmes in the Select List
who, they say, should not have been given admi ssion. W have
gone through the entire |list and carefully considered the
facts pertaining to those candidates whose .inclusion has
been chall enged by the petitioners. W find no sufficient
material for sustai ning the chal | enge rmade by the
petitioners. Wth the assistance of counsel for the parties
we have considered the case in respect of each of the
candi dates selected in the
571
backward area categories, the Line of Actual  Contro
Category and the B.D.S. Course and we find that in each case
the candidate can be said to belong to a village listed as a
backward area either in S.R O 272 dated July 3, 1982 as
originally framed or pertaining to S. R QO 335 dated June 14,
1983 or S.R O 412 dated August 27, 1984. In some cases the
candi dates had given an address in Janmmu, and it is
contended by the petitioners that such candi dates coul d not
be regarded as belonging to a backward area. The candi dat es
who clainmed the benefit have filed a Tehsildar’'s Certificate
in the prescribed Formin support of their claim and there
is nothing on record ex facie to doubt the correctness of
that Certificate. Nor is it for the Court in this proceeding
to inquire into the correctness of the Certificates.
Annexure Il to Notification S.R O 272 dated July 3, 1982
makes provision for the grant of such Certificate, their
prescribed Fornms, the authority entrusted with the power to
grant them and the conditions subject to which they can be
granted. Even if this Court <could be said to possess
jursidiction to enter into an inquiry whet her t he
Tehsildar’s Certificates are valid and reliable docunents,
it appears difficult, having regard to the state of the
record before us, to sustain the challenge to their
validity. A specific subm ssion has been made in regard to
the selections of Meenakshi Kotwal, Inderjit Singh and
certain other candi dates who have been shown as residing in
the Gty of Jamu, and it 1is urged that they cannot be
regarded as candi dates fromthe backward areas category even
though their respective fanmilies hail from such areas. It
appears to us that their residence in the Cty of Janmu is
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essentially of limted and tenporary duration, and to our
m nd, tenporary residence in an urban area cannot deny those
candi dates the right to admi ssion on the basis of a reserved
category if in fact they belong permanently to a village in
a backward area. Appendix 11 of Annexure Il to SSR QO 272
dated July 3, 1982 requires that a candidate claimng to be
a permanent resident in areas adjoining the Actual Line of
Control or in other backward areas should establish the
ground of his claim before the Tehsildar before he can be
issued a certificate in that behalf. The Tehsildar has
granted a certificate to the different candidates whose
title to consideration as nenbers of the reserved categories
has been challenged by ‘the petitioners, and there is no
satisfactory material before us to indicate that the basis
under!lying the

572

certificate is entirely w thout substance. A candidate may
belong to a village in terns of the requirement prescribed
by the Anand Comm ttee Report and because of the |ack of
hi gher " educati onal facilities he may have to reside
temporarily in a city where such education is available. It
may al so be that a parent of the candidate may pursuant to
hi s enpl oynent, have taken up residence in an urban area.
That in itself does not snap the  bond between the
candidate’'s famly and the village, 'so long as the
assunption of residence in the city is occasioned by
tenporary necessity.

A specific chall enge has also been made to the
sel ection of the candidate Faroogq Ahned (Roll No. 503) who
is said to have been actually awarded 41.31 points but has
been shown as having got 44.31 points. W have carefully
examned the matter and in our opinion it ~appears that a
m st ake had been conmitted in the —original recording of
marks, and the mistake was renmoved by finally correcting the
candidate’s tally to 44.31 points.

A compl aint has been nmade by the petitioners that in
the case of candidates fromreserved area categories no
qual i fying mninum has been prescribed and, therefore, no
matter what the marks attained by himthe candidate has to
be regarded as entitled to selection. It is contended that
the absence of mninum qualifying standard renders the
sel ection of candi dates from reserved area categories
arbitrary and invalid. The contention must fail. In the
first place, the advertisenment calling for applications for
adnmi ssion to the Medical Colleges clearly  prescribes the
m ni mum percentage of marks required in the specified
exam nations as a condition of eligibility. While a m nimm
percentage of marks has been prescribed for| candi dates
generally, a | ower mninum percentage has been laid down for
candi dates belonging to the categories of Schedul ed Castes,
CGujjars, Bakarwals and candidates hailing fromthe Districts
of Leh and Kargil. That ensures that candidates wth a
sufficiently suitable academc |level are alone pernitted to
apply. It can be expected that having regard to the m ninmm
qual i fying percentage applied as a condition of eligibility
for the purpose of subnitting applications, the mnimm
percentage of nmarks attained by candi dates fromthe severa

categories in the entrance exam nation will not fall below a
reasonabl e | evel. There is
573

no doubt that no mninmum has been prescribed as the bottom
line for selecting candidates fromthe reserved categories,
but no such nmininmum has been prescribed for selecting
candi dates from the general category either. There is a
l[imted nunber of seats, and the allocation of those seats
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bet ween candi dates fromthe general category and candi dates
fromthe reserved categories has been fixed. The rul e nust
be that candidates are selected for admission from the
di fferent categories according to the order of nerit.

It was faintly urged that admssions to the B.D.S
Course within the State has been affected w thout separate
applications from the candidates. It appears, however, that
each candi date was asked whether he was interested in being
consi dered for admission to the B.D.S. Course, and that all
or at least nmobst, of themopted for being so considered in
addition to the MB.B.S. Course of studies.

Anot her contention raised by the petitioners is that
the answers in some of the answer scripts have not been
assi gned marks. We exami ned the answer scripts placed before
us and we could find nothing to substantiate the grievance
of the petitioners.

There was a -general submission that the procedure
followed in conducting the witten test and the viva voce
test by 'the  Selection Committee was invalid. W have
exam ned the detailed procedure followed in preparing the
guesti on papers and evaluating the answer scripts and have
consi dered other aspects of the matter. The petitioners have
not succeeded in establishing that the procedure is
materially defective. It is wurged that the allocation of
only 85 points to'thewitten test and as nmany as 15 points
to the viva voce test out of a total of 100 points gives a
wei ghtage to the viva voce test over the witten test which
i s unreasonable. W are unable to agree that the allocation
of 15 points to the viva voce test creates an unreasonabl e
i mbal ance in the evaluation of a candidate s ability. See
Koshal Kumar Gupta & O's. v. State of J & K & Or's., [1984] 3
S.C.R 407.

The next contention is that the dates for the witten
test and for the viva voce test were so fixed that it was
possible for the Selection Commttee conducting the viva
voce
574
test to know before hand what were the marks obtained by
each candidate in the witten test. The suggestion i's that
it was possible for the Selection Cormittee to favour sone
candi dates at the expense of the others during the viva voce
test in order to mnmake good any deficiency in the marks
awarded in the witten test. As we have nentioned earlier
the witten test was conducted on Septenber 12 and 13, 1984.
The answer books were evaluated from OCctober 1, 1984 to
Cctober 13, 1984. The viva voce test conmenced at Srinagar
from Cctober 8, 1984. W are not satisfied upon the materia
before us that there is any substance in the allegation
| evel | ed by the petitioners.

The main attack by the petitioners has been directed
agai nst the procedure adopted during the viva voce test. It
was vehenently urged by the petitioners that the marks
assigned to the candidates during the viva voce test had
been mani pulated in order to ensure that the nunber  of
candi dates selected fromthe communities constituting the
popul ati on of the Vvalley of Kashmir corresponded in
proportion to the respective strengths of these comunities
in Kashmir. The submission was nade apparently to gain
support from the decision of this Court in Triloki Nath’s
case (supra) and the cases following it. The petitioners
have, however, been unable to establish that there is any
del i berate connection between the nunber of candidates
sel ected and the strength of the respective conmunities from
which they hail. To establish this allegation sonething nore
is required. There must be clear evidence to show that there
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was a conscious attenpt to ensure that the selection of
candi dates from different communities corresponded to the
strength of those communities.

It is then wurged that individual candidates were
specially favoured during the viva voce test because they
were children or relations of senior Professors or teachers
of the Medical Colleges or of highly placed officers in the
State CGovernnent or possessed powerful political connections
within the State. W sent for the cassette tapes which
recorded the oral interviews held by the Selection Cormittee
during the viva voce test. The petitioners placed only a few
of these cassette tapes before us, and we have carefully
heard them played before us. W are unable to reach the
conclusion that the charge levelled by the petitioners is
substanti at ed.
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Then it is pointed out that notwthstanding the
specific order ~made by this , Court on Mrch 19, 1985
requiring the respondent State to produce the work-sheets of
the individual Menbers of the Selection Cormittee prepared
during the viva voce test no such docunent was placed before
the Court amidst the volum nous records brought by the
respondent into Court. Wen this om ssion was pointed out
during the hearing of these cases, |earned counsel for the
State CGovernment and the Selection Conmittee informed us
that the work-sheets had been destroyed after the marks had
been recorded in the final Roll and before our order was
passed. W are not. ‘at all happy about that statenment. The
Sel ection Committee  can be presuned to have known that the
sel ections made for admi ssion to the Medical Colleges of
Jammu and Kashmr woul d be chall enged in court, even as they
had year after year in the past. Indeed sonme unsuccessfu
candi dates had already filed wit petitions in the High
Court assailing the selection shortly after the publication
of the list of successful candidates. Comon sense and
reason required the Selection Conmittee to preserve the
Wor k- sheets on which they had recorded the marks awarded to
i ndi vi dual candi dates during the viva voce test. It is urged
on behal f of the State Governnent and the Selection
Conmittee that it was considered appropriate to destroy the
wor k- sheets so that candi dates woul d not know the particul ar
mar ks awarded by the individual nmenbers —of the Selection
Conmittee. The plea is specious and weak and affords no
excuse. The work-sheets should have been kept in a sealed
cover for a period of time. As however the cassette tapes
sel ected by |earned counsel for the petitioners have been
pl ayed before us, and we have found nothing there to throw
doubt on the marks assigned to the particul ar candi date, we
shall refrain in this case from drawing any adverse
conclusion against the Selection Conmittee. W find it
necessary, however, to enphasise that a Selection Committee
conducting the viva voce test should mmintain the ‘entire
record, including the original work-sheets on which the
mar ks have been recorded by each Menber separately, for a
m ni mum peri od of one year after the Examination. Failure to
do so can strengthen an allegation of nal afi des agai nst the
Sel ection Committee.

We shall now deal wth the challenge nade by the
petitioners to the nominations affected by the State
CGovernment of candi dates to Medical Coll eges outside the
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State. Three candi dates, Syed Manzoor Ahmed Bhukari,
Raj i nder Krishan Raina and Monika Verna were nominated to
the B.D.S. Course in the King GCeorge’'s Medical College,
Lucknow. The petitioners do not dispute that the first two
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of these candi dates were rightly nom nated. The challenge is
confined to the third candidate, nanely, Mnika Verma, and
the ground wunderlying it is that she does not belong to the
reserved category of "Line of Actual Control". That Mbnika
Verma belongs to that reserved category is supported by the
Tehsildar’s Certificate in her favour, and we are not
satisfied that the certificate can be successfully assail ed.
Besides, the nominations to the King George's Medica

Col | ege, Lucknow, six nominations were nade to Medica

Colleges in the State of Tami|l Nadu, three to the MBS
Course and three to the BDS Course. It is conceded by
| earned counsel for the State Government that the six
nom nations are invalid inasnuch as they violate the
criteria laid down by this Court in Suman GQGupta and Os.
etc. v. State of Janmmu and Kashnir & Ors., [1983] 3 S.C R

985 as clarified by this Court by its O der dated Septenber
22, 1983. They areliable to be quashed.

Engi neering G oup

The petitioners in these wit petitions challenge the
sel ection of candidates for admission to the Regiona
Engi neering Col | ege, Srinagar~ and also challenge the
noni nati ons nade by the State Governnment of candidates to
Regi onal  Engi neering coll'eges and ot her engi neeri ng
institutions outside the State. The State Governnent
constituted a Selection Commttee consisting of Shri T.R
Gupta, a Menber of the State Public Service Conm ssion as
Chairman of the Committee and Shri A.R _Mr, Chief Engineer
Public Health Engi.neering, Kashmir, Professor Ansari,
Prof essor of Mathematics, Regional Engineering College,
Srinagar and Shri Mhd. Am n, Additional Secretary, Cenera
Departnment (Trainings Branch), Governnent of Janmu and
Kashmr as its Menbers. On Mrch 30, 1984 the State
Gover nnent i ssued a public advertisenent inviting
applications from candidates for adnission to the four-year
Degree Course at the Regi onal Eagi neering Coll ege, Srinagar
The Entrance Exami nation for the Purpose of admi ssion was to
consist of a witten test and a(viva voce test. Qut of 100
points, 85 points were allocated to the witten test and the
remai ning 15 points were all ocated
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to the viva voce test. The points reserved for the viva voce
test were sub-divided into 8 points for “Aptitude’ and 7
points for ' General Know edge and General Intelligence’ . The
witten test was held in June 1984 and the viva voce test
followed in July 1984. As in the case of-admi ssion to the
Medi cal Col | eges, tape recorders were enpl oyed for recording
the oral interviews held during the viva voce test. On
Septenmber 21, 1984 the State CGovernnent issued a Sel ect List
of 212 candi dates. The State Governnent al so made
nom nations of a nunber of candi dates to Regi ona
Engi neering Coll eges and engineering institutions- outside
the State.

And now these wit petitions. Learned counsel for the
petitioners states that the several grounds on which the
Medi cal Group of wit petitions were founded can constitute
the basis of these wit petitions also and has adopted the
subm ssions made by learned counsel in those cases. Those
grounds have already been dealt with earlier by us and we
need not reiterate our observations and findings in respect
of them Learned counsel has in addition taken certain
further grounds in support of the present petitions. He
points out that the Selection Conmittee took into account
t he behavi our, physical bearing and power of oral expression
of the candidates during the viva voce test for the purpose
of awardi ng poi nts under the head "CGeneral Intelligence". In
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doi ng so, |learned counsel urges, the Selection Committee
gave inmportance to considerations which were not only vague
but were wholly irrelevant for the selection of candi dates
to the Engi neering Course. It is contended that the
behavi our, physi cal bearing and oral expression of a
candi date can hardly be rel evant for assessing his
intelligence and suitability for the Engineering Course. W
are unable to agree. In our opinion, if a viva voce test is
perm ssible for the purpose of adjudging the genera
intelligence of the candidates, there can be no doubt that
the three conponents nmentioned earlier would have sone
rel evance. Presence of m.nd and expression can be consi dered
as conponents of general intelligence. The presence of m nd
di spl ayed by a candidate in answering a question is an index
of general intelligence, and his power of oral expression is
evidence of his ability to conmunicate intelligently. The
third conponent, physical bearing, possesses a sonmewhat

renote connection wth general ‘intelligence. But we nay
suppose that by physical bearing what is
578

meant is the physical manner in which the candi date responds
to the stress and tension experienced by him during the
interview. It 1is a weak conponent, but even though tenuous
it is not so unrelated to general intelligence that we
shoul d strike it down as unreasonabl e el enent in deciding on
a candidate’'s suitability. W now enter the realm of
adni ssions made by |earned counsel - for the State, who
conceded that the selection of certain specified candidates
coul d not be supported.

Fi ve candi dates, Abdul ~Rashid Dhobi,  Roohi Firdous
Adham , Rais Ahned Zargar, Shabir Durrani and Zahoor Ahmad
Shei kh, were anong those selected for adm ssion to the first
year B.E. Course in the Regional Engineering College at
Srinagar for the session comencing in 1984-85. It is
apparent that on the basis of their result during the
sel ection exam nation they were not entitled to adm ssion. A
nunber of wit petitions were filed in the Hi gh Court of
Jammu and Kashmir challenging the validity of the sel ection
for admi ssion to the aforesaid course. During the hearing of
those wit petitions, counsel who appeared for the State
CGovernment and the Selection Committee, nade a statenent .in
Court conceding that the aforesaid five candidates were not
entitled to adm ssion because of their inferior nerit and
that an error had inadvertently been conmitted in including
their nanes in the Select List. The High Court, by its
judgrment dated March 20, 1985 took the 'concession into
account and set aside their selection. The five candidates
have filed Special Leave Petition (GCvil) No. 5197 of 85 in
this Court, but after carefully examning the matter we find
that the concession made by counsel for the State before the
Hi gh Court was perfectly justified. Accordingly, the Specia
Leave Petition is liable to be disnissed. There are thus
five vacancies on this account.

Five nanes were added to the Select List to fill up the
af oresai d vacancies. They were candidates who had been
nom nated to Engi neering Coll eges outside the State, but had
been unable to join there because they were late in doing
so. In consequence they were adnitted to the Regiona
Engi neering Coll ege, Srinagar. These candidates are Abdul
Mat een Sherwani, Parvez Ahmed, Rajinder Kaul, Shanker Singh
and Sanjay Razdan. It is not <clear whether these five
candi dat es who have now

MANCHAR
579
been admtted to the Regional Engineering College, Srinagar
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woul d have been entitled to do so on the basis of their
nmerit in the Select List. Their admissionis liabe to be
guashed unl ess they have been selected by virtue of their
merit in the Select List and but for the erroneous inclusion
of the five candidates, Abdul Rashid Dhobi and the others,
woul d have been included in the Select List. If one or nore
or such candidates does not hold a position of nerit
qualifying him or them for such selection, the candidates
who are qualified by virtue of their position in order of
nmerit are entitled to be adnmitted to the Regiona
Engi neering Col | ege, Srinagar

The Government of the State of Janmu and Kashmr
nom nated ei ght other candidates to seats in Engineering
Col l eges outside the State. They are GChulam Hassan Mr,
Sudhir Kumar Tukra, Sahab Ji Kachroo, N raj Kumar Gupta,
Mahnmood Ahned, Avneet Kumar, - Mohd. Bashir Khan and Abdu
Rehman. As Abdul Rehman~ declined the offer his place has
been filled by Magbool Hussain. There is no dispute that
they could not in 1law be nomnated by the State Gover nnent
having regard to what was laid down by this Court in Sunman
Gupta & Os. (supra) (as clarified by this Court by its
Order dated Septenmber 22, 1983). Their nom nations are
liable to be quashed. Additionally, a candidate Arshad
Hussain Wani was al'so nominated to a seat in an Engi neering
Col l ege outside the State. It is conceded by | earned counse
for the State that the nomination of Arshad Hussain Wan
cannot be supported. Accordingly that nomnation is also
liable to be quashed. 1In the circunstances the State
CGovernment  nust noni nate candi dat es in place of the
vacancies so arising in-accordance with the law |l aid down by
this Court on the basis of the nmerit |ist whichwas in force
inthe State on the date when the inpuged nom nations were
made.

Ei ght candi dates sel ected for adnmi ssion to the Regi ona
Engi neering Coll ege, Srinagar did not join or having joined
did not continue there. To fill the eight vacancies so
arising eight other candidates were selected for adm ssion
to the Regional Engineering College, Srinagar. nme inclusion
of those nanes is also liable to be quashed -unless the
nom nati ons have been nade in accordance with law by virtue
of their nmerit in the Select List and who, if " the eight
persons who were selected but did not join or continue in
t he Regi onal
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Engi neering Col |l ege, Srinagar had not been sel ected, woul d
have been included in the Select List. If —one or nore of
such candi dat es does not hold a position of merit qualifying
himor themfor such inclusion the candidates who are
qualified by virtue of their position in order of nerit are
entitled to admission to the Regional Engineering College,
Sri nagar.

Ten candi dates were nominated by the State Governnent
to Engineering College outside the State on October 27,
1984, but all those ten nom nations, as averred in the
Counter Affidavit filed by the Chief Mnister, have been
cancel l ed by himpursuant to the law laid down by this Court
in Suman Gupta and Os., (supra) (as clarified by this Court
by its Order dated Septenmber 22, 1983).

Sone candi dates were nominated for admission to the
Fi ve Year Engineering Course of Studies. It is apparent that
their selection was nade arbitrarily and they could not be
treated as constituting a separate category. W are infornmed
that other candidates, while applying for admission to the
Four Year Course of Studies, also applied for the Five Year
Course of Studies and their claimwas not considered. It is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 15

conceded by | earned counsel for the State that the sel ection
of the candidates to the Five Year Engineering Course of
St udi es cannot be supported. Accordingly the selection of
candi dates for admission to the Five Year Course of Studies
in Engineering Colleges outside the State is liable to be
guashed.

Finally the petitioners, Sanjeev Kumar Handoo, in Cvi
Wit Petitions Nos. 428-32 of 1985, does not press for
relief inasmuch as he has been admitted to a Medica
Col l ege, and therefore, the Wit Petition filed by himis
liable to be dismssed as withdrawn.
P.S. S Petitions disn ssed.
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