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PETI TI ONER
STATE OF WEST BENGAL & ANR.

Vs.

RESPONDENT:
SARAL KUVAR SEN GUPTA & ANR

DATE OF JUDGVENT15/ 04/ 1986

BENCH:
VENKATARAM AH, E.S. (J)
BENCH:

VENKATARAM AH, E.S. (J)
THAKKAR, M P. (J)

Cl TATI ON
1987 AIR 514 1986 SCR (2) 515
1986 SCC' (3) 45 1986 SCALE (1)630
ACT:

West Bengal Governnent Prem ses (Teanancy Regul ation)
Act, 1976 - S.3(2) - Agreenment of tenancy - Stipulation -
"Premises to be used “exclusively by the tenant and nenbers
of his famly' - Tenant ceasing to occupy prem ses hinself -
Whet her liable to eviction

HEADNOTE:

Respondent No.1 - an enployee of the State Governnent
was allotted on lease a two-rooned flat. Cause (7) of the
agreement of tenancy provided that the premises shall be
used exclusively for the purpose of the residence of
Respondent No.1 and the menbers of his famly. At that tine
the famly of the Respondent No.1 consisted of hinself, his
el der brother and three unmarried sisters. In the year 1959,
Respondent No.1 got married and alongwith his wife shifted
to another flat taken on |ease. H s elder brother and two
unmarried sisters continued to be in occupation of the flat.

The Prescribed Aut hority under the West Benga
Government Prem ses (Tenancy Regul ation) Act, 1976 issued a
notice to Respondent No.1 <calling upon him to quit —and
del i ver possession of the flat on the ground that the
tenancy had automatically term nated as provided in s.3(2)
of the Act because he had ceased to occupy it and that cl
(7) of the agreement of the tenancy had been viol at ed.

Respondent No. 1 filed a Wit Petition under Article
226 alleging that since Respondent No.2 was his /elder
brother he was a nmenber of his famly and he was entitled to
live in the flat even though Respondent No.1 hinmself was not
living therein. The petition was disnmissed by a Single
Judge.

In appeal, the Division Bench held that cl. (7) of the
agreenment of tenancy was not violated even if the tenant had
hinself ceased to occupy and a nenber of his famly
continued to reside in the flat, and all owed the appeal
516

Al'lowi ng the appeal by the State to this Court,

N

HELD: 1. Respondent No. 1 violated cl.(7) of the
agreenment of tenancy when he ceased to occupy the prenises
hi nsel f. The judgment of the Division Bench is set aside and
that of the Single Judge is restored. [521 A-B]
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2. What cl.(7) of the agreenent of tenancy stipul ates
is that the prem ses can be used by respondent No. 1 and the
nmenbers of his famly, that is to say, respondent No.1 could
stay hinmself along with his fanmly nmenbers and not by
respondent No.1 or the nmenbers of his famly. As long as
respondent No. 1 is residing in the premses he could
accommopdat e al ong with himany other menber of his famly in
the premises. But when he ceases to reside in the prem ses
and occupi es other prem ses for residence as a separate unit
ot her nmenmbers constituting a separate unit cannot in their
own right as a separate unit continue to get the same
wi thout violating cl.(7) of the agreement of tenancy. It is
the condition of the |ease that the tenant in whose favour
the prem ses are | eased should reside in the premses let to
himand not in sonme other premi ses during the currency of
the |l ease. [519 E-J

Bal dev Sahai Bangia v. R C Bhasin, [1982] 3 S.CR
670, distinguished.

3. To neet the growi ng demand for Governnent prenises
the State Legislature had to anend the Act by the West
Bengal Act XLVl of 1980, by introducing cl. (ia) in sub-s.
(2) of s.3 of the Act ~which provided that a tenancy in
respect of a CGovernnment Prem ses would stand automatically
term nated without -any notice to quit where the tenant had
subsequently built/ a house or acquired (by purchase, gift,
i nheritance, |ease, /exchange or otherwi se) a house or an
apartment, either ' in his own name or in the nane of any
menber of his family, within a reasonabl e distance from such
CGovernment prem ses.. [520 F-H

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION :~ Civil Appeal No. 9963 of
1983.

Fromthe Judgment and Order dated 3rd August 1983 of
the Cacutta H gh Court in First Msc. Appeal (Mandanus)
Tender No. 168 of 1983.

517

N. N. Gooptu, D.P. Mikherjee and G S. Chatterjee for the
Appel | ant s.

Shankar CGhose and Rathin Das for the Respondents.

The Judgrment of the Court was delivered by

VENKATARAM AH, J. The State of West Bengal, the Deputy
Secretary and the Assistant Secretary, Housing Departnment to
the Government of West Bengal are the appellants in this
appeal . The above appeal is filed by special |eave against
the judgrment dated August 3, 1983 of the Hgh Court of
Calcutta in Appeal from Oiginal Oder T. No. 168 of 1983
all owi ng the appeal against the judgnent dated January 18,
1983 of the learned Single Judge of the Calcutta H gh Court
in CR No. 12684 (W of 1976. Respondent No. 1, Saral Kumar
Sen Gupta was an Upper Division Assistant in the Directorate
of Food and Supplies, CGovernnent of West Bengal. In the year
1958 he was allotted on |l ease a two-rooned flat bearing No.
5in Block "F of the Government Housing Estate, Karaya
Road, Calcutta. The allotnment was nade under an agreenent of
tenancy which contained the ternms and conditions under which
the flat had been allotted in his favour. Cause (7) of the
agreement read as follows :

"(7) You should use the prem ses exclusively for
the purpose of residence of yourself and the
menbers of your family and for no other purpose
what sover . "

(enphasi s added)
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It is stated that in the year 1958 the nenbers of the
famly of Respondent No.1, Saral Kunmar Sen Gupta consisted
of himself, his elder brother Santosh Kumar Sen Gupta,
Respondent No.2, and three unmarried sisters. The 1st
respondent was married in the year 1959. After sone tinme
Respondent No. 1 along with his wife shifted to another fl at
whi ch he had taken on |lease. H's elder brother and his two
unmarried sisters were in occupation of the flat in
guestion. On conming to know that Respondent No.1 had ceased
to occupy the flat and that only his elder brother and his
two unmarried sisters were residing there, the Deputy
Secretary, Housing Departnent of the
518
CGovernment of West Bengal, the Prescribed Authority under
the West Bengal Government Prenises (Tenancy Regul ation)
Act, 1976 (hereinafter referred to as ’'the Act’) issued a
notice to Respondent No:1l calling upon him to quit and
del i ver  possession of the flat on the ground that the
tenancy had autommtically term nated as provided in section
3(2) of ‘the Act ~as he had ceased to occupy it and that
clause (7)  of the agreenent of  tenancy had been vi ol at ed.
Aggrieved by the said notice Respondent No.1 filed a wit
petition in the H gh Court of Calcutta contending that since
Respondent No.2 was his brother and as such a nenber of his
fam ly, Respondent/ No.2 was entitled to live in the said
flat even though Respondent No.1l, the tenant was not |iving
therein. The wit petition canme up for hearing before the
| earned Single Judge of the H gh Court who after hearing the
parties dismssed it. Against the judgment of the |earned
Singl e Judge Respondent No. 1 filed an appeal before the
Di vi sion Bench of the High Court. The Division Bench all owed
the appeal and nade the rule absolute holding that since
Respondent No.2, the elder brother of Respondent No.1l was a
menber of the famly of Respondent No.1, clause (7) of the
agreement of tenancy had not been violated. In other words
the Division Bench was of the view that clause (7) of the
agreenment of tenancy was not violated even if the tenant had
hi nsel f ceased to occupy a nenber of his famly continued to
reside in the flat. This appeal by special leave is filed
agai nst the judgnment of the Division Bench of the High Court
of Cal cutta.

It may be nmentioned here that after the judgment of the
| earned Single Judge, the State Governnent took possession
of the flat in question on January 27, 1983 and it ~has
continued to be in the possession of the State Governnent
notwi t hst andi ng the appeal of Respondent No.1l being all owed
by the Division Bench of H gh Court by virtue of an interim
order passed by this Court. Even nowthe flat is in the
possessi on of the Governnment of West Bengal

The buil di ng in question belongs to the /'State
CGovernment and the incidents of its |ease are governed by
the Act. Section 3(2) of the Act provides that a tenancy in
respect of a CGovernnment prem ses shall stand automatically
term nated without any notice to quit, where the tenant has
violated the terns of the |lease or nade default in paynent
of rent for
519
three consecutive nonths. The provisos to section 3(2) of
the Act are not relevant for the purposes of this case. The
Prescri bed Authority appointed under the Act is entitled to
recover possession of any Governnent prem ses from a tenant
under section 3(2) of the Act on the violation of the terns
of the | ease. The short question which arises for
consideration in this case is whether Respondent No.1l who
was the tenant of the Government prem ses in question had
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violated the terns of the lease. W have already set out
above clause (7) of the agreement of tenancy. It provides
that the prenises can be used exclusively for the purpose of
the residence of Respondent No.1 along with the nenbers of
his famly and for no other purpose whatsoever. Admittedly,
Respondent No.1 has not been residing in the prem ses froma
date prior to the date on which the notice was issued to him
calling upon himto quit and deliver possession of the
prem ses. The Division Bench of the H gh Court was of the
view that since Santosh Kumar Sen Cupta, the el der brother
of Respondent No.1l had been residing in the prem ses, the
condition contained in clause (7) of the agreement of
tenancy had not been violated. It was of the view that even
t hough Respondent No.1 had. hinself along with his wfe
shifted to some other flat or prem ses the building could be
used by his brother who could be said to be a nenber of the
famly of Respondent No.1l. With great respect we cannot
agree with the view taken by the Division Bench of the Hi gh
Court. | Wat clause (7) of© the agreement of tenancy
stipulates is that the prenmises could be used by Respondent
No. 1 and the nmenbers of his famly, that is to say
Respondent No.1 could stay hinself along with his famly
menbers and not by Respondent No.1 or the nmenbers of his
famly. As long as  Respondent No. 1 is residing in the
prem ses he could accommpdate along w'th him any other
nenber of his family in the premi ses. But when he ceases to
reside in the prenm ses and occupies other prenises for
resi dence as a separate unit other ~menbers constituting a
separate unit cannot \in their own right as a separate unit
continue to occupy the same without violating clause (7) of
the agreenment of tenancy. It is the condition of the |ease
that the tenant in whose favour the prem ses are |eased
should reside in the premises |let to him and not in sone
ot her prem ses during the currency of the |ease.

The | earned counsel for  the Ist” Respondent drew our
attention to the decision of this Court in Baldev Saha
Bangi a
520
v. RC Bhasin, [1982] 3 S.C R 670 and contended that this
Court had recognised the right of the menbers of the famly
of a tenant to reside in a building taken on lease even
after the tenant had left the prem ses. W have gone through
that decision. In that case this Court was concerned w th
clause (d) of section 14(1) of the Delhi Rent Control Act,
1958 which provided that where the prenises - werelet for use
as a residence and neither the tenant nor any nenber of his
famly had been residing for a period of “six nonth
i medi ately before the date of the filling of the
application, the Ilandlord could apply for eviction of the
tenant. This decision is of no assistance to the Ist
Respondent since the |anguage of section 14(1)(d) of the
Del hi Rent Control Act, 1958 is different fromthe language
in clause (7) of the agreenent of tenancy in the case before
us. The expression 'neither the tenant nor any nenber of his
famly’ in the Delhi Rent Control Act, 1958 was capabl e of
the construction that if <either the tenant or a nmenber of
his famly was residing in the premnises section 14(1)(d) of
that Act was not attracted. But in the present case the term
contained in clause (7) of the agreenment of tenancy required
that the prem ses could be used for the residence of the
tenant and (along with hin) the menbers of the famly and
not tenant or the nenbers of his famly in the sense that
the tenant stays sonewhere el se and his other fanily nenbers
stay in the leased premses. The decision relied on is,
therefore, clearly distinguishable.
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It has to be borne in mnd that the buil dings owned by
the Government are limted in nunber and there is a great
denmand for allotnent of Government preni ses. The Governnent
cannot afford to allow one family to have the privilege of
occupying two buildings. It is in order to nmeet the grow ng
demand for the Government prem ses the State Legi sl ature had
to anend the Act by the West Bengal Act XLVI of 1980
i ntroducing clause (ia) in sub-section (2) of section 3 of
the Act which provided that a tenancy in respect of a
Government premises would stand automatically terminated
wi t hout any notice to quit where the tenant had subsequently
built a house or acquired (by purchase, gift, inheritance,
| ease, exchange or otherwise) a house or an apartnent,
either in his owm nane or.in the nanme of any nmenber of his
famly, within a reasonable  distance from such Governnent
prem ses. W have referred to the above clause only to show
the magni tude of the
521
shortage of housi ng-accomodation. In any view of the matter
it has to be held that Respondent No. 1 violated clause (7)
of the agreement of tenancy when he ceased to occupy the
prem ses hinmself. The judgnment of the Division Bench of the
High Court is, therefore, liable to be set aside. It is
accordingly set aside. The judgnent of  the |earned Single
Judge is restored.

The appeal is accordingly allowed. ‘No costs.

A P.J. Appeal al | owed.
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