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ACT:

Service Conditions of enployees - Change fromthe sl ab
system of Dearness Allowance in vogue for eighteen years to
the textile scale' of D.A. affording 115 per cent
neutralisation in respect of the head office staff and the

nmonthly rated factory staff - Validity of the notice of
change dated 15.7.75 given by the conpany under section 9A
of the Industrial Disputes Act, 1947 - Advisability of

Tribunals and Courts to revise the wage structure of worknen
to their prejudice when a dispute arises - Burden of proof
as to necessity of change, upon whomlies in a reference
arising out of section 9A notice of change.

HEADNOTE

The respondent is an Engineering concern owni ng sixty
factories spread throughout India. 1In Bonmbay, it has a
factory at Wadala and head office at Ballard Estate. There
were four Industrial Disputes Awards in this conpany
pertaining to the pay-scales and dearness-allowance of the
wor kmen. By the Award passed in reference No. | T 82 of 1950
pay-scal es and fixed dearness all owance were introduced wth
effect from 1.7.50 with the consuner price index in Bonbay
at 312 points in 1950. In 1957 the index rose by 55 points
and stood at 367 points as a consequence of which /by an
Award passed in reference IT No. 77 of 1958 dated 21st My,
1959 the slab system of dearness allowance was introduced
with effect from1.2.58. This Anmard was not chall enged by
the conpany at any tinme. By Award published on 30.12.65 in
reference I T No.47 of 1964 at the instance of the |abour
margi nal increase in the basic pay scales was provided
mainly on the ground that the slab system was working
satisfactorily. By an Award published on 7.7.77 in reference
No. IT 42 of 1973 the clerical and subordinate staff in the
head office were also given the slab systemof D. A It was
categorically observed in this Award that there shoul d not
485
be any disparity in the DDA, between the nonthly rated
factory staff and the head office staff.

VWiile the wage structure stood thus, the conpany gave
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notice of change for doing away wth the slab system on
15.7.75 of D.A in respect of head office staff and the
nmonthly rated factory staff. The notice of change in respect
of head office staff was not pressed since a Settlenment was
reached between the parties, in July 1976 whereunder the
D.A. at consumer price index 1380 points was nerged in the
revi sed consolidated pay scale of different categories with
effect from 1.9.75. Although in Septenber, 1975, the
consuner price index figure was 1270 points, it was taken
notionally as 1380 for the purpose of nerger, providing for
review of consolidated pay scales if the consumer price
i ndex nmoved high. The notice of change in respect of nmonthly
rated factory staff was, however, referred to adjudication

The Industrial Tribunal gave its Anmard on 27th Cctober,
1980, holding that the enployer was justified in seeking
abolition of the slab systemof D A and substituting it
with the textile scale of D.A affording 115 per cent
neutralisation. The Tribunal held that the worknen should be
paid D.A ~ at 115% of the revised textile rate in the sane
manner in_which the daily rated worknmen are paid their D. A
at the prevalent cost of living index in the nonth of
Noverber, 1980 or if such index nunber is not avail able at
that time then at the index No. 1771-1780. Wile making this
Award the Tribunal was -conscious of the fact that the
workmen were likely to lose quite a substantial anmount of
the DA but it was stated that it was ‘inevitable when
attenpt was nmde to bring about uniformity and parity anong
the worknen of the 'same conmpany working at the sane pl ace
doing simlar work. The Tribunal felt that if. the parity
schene was to cone into force “either fromthe date of the
demand or fromthe date of reference, another unfortunate
happeni ng would take place in that the worknen would be
liable to refund a Iot of anmount excessively recovered by
themas and by way of D.A on account of slab system The
Tribunal therefore felt that it would be too harsh and
unkind to such worknen and held that the Award woul d cone
into force prospectively with (effect from 1.11.80 and
observed that the reduction in the nmonthly enolunments of the
wor kmen shoul d be a gradual process so that they are able to
bear the burden and can learn to adjust thenselves wth

little less inconme nonth to nonth. |t therefore, directed
the reduction to be spread
486

over equally for a period of six months from1.11.80. Hence
the appeal by special |eave.

Al'l owi ng the appeal, the Court,

N

HELD : 1. In a reference arising out of the notice of
change given by a conpany under section 9A of the Industria
Di sputes Act, 1947 the conpany should nake avail able al
evi dence necessary to justify its stand for a change from
the existing system In the instant case, overlooking the
ci rcunst ances under which reference was nmade such a burden
was wongly cast on the workmen to prove that a change in
the system was not necessary. [496 B- (]

2.1 Nornally it would be inadvisable for Tribunals and
Courts to revise the wage structure of worknen to their
prejudi ce when a dispute arises. However, Tribunals and
Courts can take judicial notice of one fact; and that is
that the wages of worknen, except in exceptionally rare
cases, fall wthin the category of mere "subsisting wages",
and as such tinkering with the wage structure of worknen
cannot be permitted except under conpelling circunstances.
Enpl oyers have sel dom di spl ayed a cooperative attitude where
wage structures of worknen are devised. They have never
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showed a wllingness for the involvenent of the | abour with
the capital so as to engender a participative |abour capita

rel ati onship. Reckoning wth this reality, the Courts and
Tri bunal s have necessarily to Kkeep their hands off from
upsetting a wage structure that has satisfactorily worked
for a long time. The sweat of the | abour is never reflected
i n any bal ance sheet, although the latent force behind every
successful industry is this sweat. Wth their present wage
structure, the |labour just exist. No one should try to deny
them even this bare source of existence. [503 GH 504 A-C

Crown Al um ni mum Works v. Their Wbrkmen, [1958] S.C R
651, foll owed.

2.2 The Suprene Court often tinmes enphasi sed the need
for a living wage to workmen instead of a subsisting wage.
It is indeed a matter of concern and nortification that even
today the aspirations of a living wage for worknen remain a
mrage and a distant dream Nothing short of a living wage
can
487
be a fair wage. It should be the conbined effort of al
concerned-including the Courts to  extend to worknen a
hel pi ng hand so that they get a |iving wage whi ch woul d keep
themto sone extent at |east free fromwant. Viewed agai nst
this background no case has been made out by the respondent
inthe instant case, for a change of 'the slab system of
dearness allowance to the revised Textile rate of dearness
al | owance. [503 D F]

The slab system which has been approved by Tribunal s
and by Courts was ‘available at the head office and for the
daily rated worknen at Wadal a upto the year 1976 and worked
satisfactorily for over 17 years. In the absense of any
demand from any region for the sl ab system t he
applicability of well-settled principle of industry-cum
region, and the sound financial position of the conpany it
cannot be said that if the slab systemwas introduced in al
the factories it would result in the closing of the whole
conpany itself. The question that it would work agai nst the
principle of parity and uniformty and that there would be a
change of the subordinate staff getting nore enolunents than
their officers who might be recently enployed does not
arise. [496 C E]

2.3 The theory of <ceiling on the quantum of dearness
al | owance cannot be accepted since under the prevailing
conditions there is no control over the prices of essentia
comodities and as such a ceiling would not give sufficient
cushi on when prices of essential comodities continuously
rise. [506 F-G

Killick N xon Ltd. v. Killick & Alied Conpanies
Enpl oyees Union, [1975] Supp. S.C.R 453, distinguished:

Uni chem Laboratories Ltd. v. The Wrknen, [1972] 3
S.CR 567; Geeves Cotton and Co. and Os. “v.  Their
Workmen, [1964] 5 S.C.R 362; Bengal Chenical Pharnaceutica
Works Ltd. v. Its W rknen, [1969] 2 S.C.R 113 and Kami ni
Metals and Alloys Ltd. v. Their Wrknen, [1967] 2 S.C.R
463, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 3040 of
1986.

Fromthe Award dated 27.10.1980 of the Industria
Tri bunal Maharashtra in Reference (1 T) No. 531 of 1975.
488

N.B. Shetye, Dr. Y.S. Chitale, Mikul Midgal and Atu




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 17

Chitale for the Appellants.

G B. Pai, P. Ramaswanmi, H. S. Parihar and Vi pin Chandra
for the Respondent.

J.P. Cama and Mukul Mudgal for the Intervener

The Judgrment of the Court was delivered by

KHALI D, J. This appeal, by special leave, is directed
against the award of the Industrial Tribunal in IT No. 531
of 1975, dated 27th Cctober, 1980. The appellants are the
nmonthly-rated workmen at Wadala Factory of the |ndian Hume
Pi pe Conpany Ltd., Bonbay and the respondent the Conpany
ment i oned above.

W will briefly refer to the history of the demands of
the workmen in this Conpany to appreciate how the dispute
i nvolved in this appeal ori gi nat ed. The r espondent

(hereinafter referred to as the Conpany) is an Engi neering
concern owning sixty factories spread throughout India. In
Bonbay, it has a factory at Wadala and head office at
Ballard Estate. ~In this appeal, we are concerned with the
nonthly rated worknen at the Wadala Factory. In this factory
there are about 375 daily rated workers and 80 nonthly rated
clerical and subordinate staff. The total |abour strength
all over Indiais about 3000 daily rated workers and 1000
nmonthly rated clerical and subordinate staff.

In the year 1950, there was an industrial dispute
pertaining to the pay  scal es and dearness all owance of the
worknmen in this factory. An award was passed in this dispute
by the concerned Industrial Tribunal in reference No. IT 82
of 1950. By this award pay scales and fixed dearness
al  owance were introduced w.e.f. 1-7-1950, with the consuner
price index in Bonbay -at 312 points in 1950. In 1957, the
i ndex rose by 55 points and stood at 367 points. There was
another industrial dispute in 1958 in reference IT No. 77 of
1958 resulting in the award published on the 21st My, 1959,
introducing the slab system of DA we.f. 1-2-1958. This
award was not chall enged by the Conpany at any tine.

In 1964, the | abour sought revision in the pay scal es
489
for the nonthly rated clerical and subordinate staff, as a
consequence of which reference |T No. 47 of 1964 was made
resulting in an award published on 30-12-1965, which
provided marginal increase in the basic pay scales, mainly
on the ground that the sl ab system — was wor ki ng
satisfactorily.

2. In this Conpany the daily rated operatives were
getting the old textile scale since the year 1942 which was
raised to the revised textile scale as D. A~ by an award.
Thus, the daily rated operatives and the nonthly rated
clerical and subordinate staff were paid D. A on different
basis and at different rates in this Conpany. As there was
no revision in the pay scales from 1950, for about 22 years
a demand was made for revision in pay scales for nonthly
rated clerical and subordinate staff in the year 1972. This
demand was referred to adjudication in reference IT No. 42
of 1973 as a consequence of which an award was published on
7-7-1977. The clerical and subordinate staff in the head
of fice of this Conpany were al so being given the slab system
of DDA, This award observed that there should not be any
disparity in the D.A between the nonthly rated factory
staff and the head office staff.

3. Wiile the wage structure stood thus, the Conpany
gave notice of change for doing away with slab system of
D.A. by notice dated 15-7-1975, in respect of the head
office staff and the nmonthly rated factory staff. The notice
of change in respect of the head office staff was not
pressed since a settlenent was reached between the parties.
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As per this settlenent arrived at in July 1976, the D A at
consuner price index 1380 points was nerged in the revised
consol idated pay scale of different categories we.f. 1-9-
1975. Although in Septenber, 1975, the consumer price index
figure was 1270 points, it was taken notionally as 1380 for
the purpose of merger, indicated above, providing for review
of consolidated pay scales if the consuner price index noved
hi gh. The notice of <change in respect of nonthly rated
factory staff was, however, referred to adjudication. The
Conpany’s claim was to do away with the slab system of D. A
and to substitute it by revised textile scale. The Union
filed a witten statement justifying continuity of the slab
systemwhich was in vogue for 17 vyears. The Industria

Tri bunal gave the award, inpuged in this appeal, on 27th
Oct ober, 1980. The Tribunal cane to

490

the conclusion that the enployer was justified in seeking
abolition of the slab systemof D.A and substituting it
with the 'textile scale of D.A affording 115 per cent
neutralisation.

4. The Tribunal said that the  worknen should be paid
D. A at 115 per cent of the revised textile rate in the sane
manner in which "the daily rated workmen are paid their D. A
at the prevalent cost of living index . in the nonth of
Novenber, 1980 or /if ~such index nunber is not avail able at
that time then at the index No. 1771-1780." Wil e nmaking
this award the Tribunal was conscious of the fact that the
workmen were likely to 1ose quite a substantial amount of
their D.A. However, the Tribunal ~got over this concern
stating that it was inevitable, when attenpt was nade to
bring about wuniformty and parity anong the worknen of the
sanme conpany working at the sane place doing simlar work.
The Tribunal felt conscious of another distressing result of
the award. The Tribunal felt that if the parity scheme was
to cone into force "either from the date of the demand or
fromthe date of reference, another unfortunate happening
would take place in that the workmen would be liable to
refund a |ot of anpbunt excessively recovered by them as and
by way of D.A on account of slab system" The Tribunal felt
that "it would be too harsh and unki nd to such workmen" and
therefore held that the award would cone into force
prospectively we.f. 1-11-1980. The Tribunal, not rest
content with the expression of concern for worknmen, gave
another palliative to themlest the reduction in their D A
shoul d cause themdislocation financially all ~of a sudden
and therefore observed that the reduction in the nonthly
emol uments of the worknmen should be a gradual process "so
that they are able to bear the burden and can learn to
adj ust thenselves with little Iless incone nonth to nonth."
The reduction was, therefore, directed to be spread over
equally for a period of six nobnths from 1-11-1980.

5. Wien the matter cane up before this Court on 15-12-
1980, special |eave was granted and the following interim
relief was given to the appellants.

"Special leave granted. By way of interimrelief
it is hereby directed that the difference in the
D.A. awarded by the Industrial Tribunal and the
491

D.A. being paid on slab systemwhich is directed
to be reduced phasew se on monthly basis of 1/6th,
reduction will be inplemented in paynments to be
made in the nonths of Decenber, 1980 and January,
February, March, April and May, 1981, but shall be
based on nmonthly wages thereafter from payments in
the subsequent nonths and this will be subject to
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the further direction of this Court. Appeal be
expedited............... "

This interimorder was nodified by the Vacati on Judge on 14-
3-1981, as follows :
"The order passed by this Court on 15.12.80 to
continue till the end of August, 1981 on the
appel | ants agreeing to rei nburse the nmanagenent in
case they fail in the appeal which reinmbursenent
will be by way of deduction fromtheir dues."

6. W will now proceed to consider the riva
contentions put forward by the parties in support of and
against the award. The Conpany, in justification of their
change of notice and defending the award passed, put forward
their case as foll ows:

The Conpany manufactures various pipes, cement concrete
pipes as well as steel pipes for Hydro Electric Projects.
These products are manufactured as per definite orders and
speci fications by governnental. bodies and other |oca
authorities, unlike  other industrial wunits which are at
liberty to manufacture their products and market them Their
products are usually bulky in nature, nmaking transport
difficult and costly. For easy transport of these bulky
products, the Conpany decided to establish as nmany as sixty
factories all over India to cater to the needs of the |oca
markets and to make themeasily accessible to avoid damage
to their products /and heavy transporting charges. The
products of the Conpany have only a limted narket and
therefore, has to face keen conpetition wunlike cenent,
steel, sugar, chemcals etc. which have an expandi ng mar ket
and which can be progranmed in anticipation of sale.

The Conpany has three thousand daily pai d worknen and
thousand nonthly paid worknen all over India. Qut of these,
492
the appellants formonly 80 nmonthly paid worknen, enployed
in Wadal a manufacturing factory. The slab system of dearness
al  owance, according to the Conpany, has been universally
condemmed by successive Tribunals. The appellant /- 'Union
enjoys a privileged position out  of this four  thousand
wor kmen of the Company all over India. Wile conceding that

the appellant - Union had been enjoying the slab system of
dearness allowance till the reference was made, it is stated
that at the time the slab systemwas introduced it was never
conceived by the Tribunals that the cost of [living index

woul d spiral wupto such great heights as to nmake paynents
difficult. The dearness all owance enjoyed by the appellant -
Union is so high in certain cases that neutralisation is at
rates much hi gher than 100 per cent which is di scouraged and
is disapproved consi stently by this Court' and other
Industrial Tribunals. It is further stated that the Conpany
does not have the capacity to pay the slab system of
dearness allowance and in case the remmining nonthly rated

wor kmen put forward such a claim the respondents will be
forced to close down their factories.
The appellant - Union pleaded that the award of the

Tri bunal was defective both in law and on facts. The
Tribunal did not have any nmaterial before it conpelling it
to change a system that had satisfactorily worked for 18
years and in effect had become part and parcel of the
service conditions of the worknen. The findings of the
Tribunal that the slab system had becone unscientific and
i nproper, that continuance of the systemwas not in nationa

interest or in public interest, that ever since slab system
was i ntroduced neutralisation had beconme nore than 100 per
cent and that the slab system confined to the appellant
al one would create disparity and discontent anong workmnen
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are according to the appellants not based on evidence. The
observation in the award that the Union did not bring on
record any evidence to show that wages paid to them were far
below the living wage or to show that the nodification
sought would cause them hardship which they would not be
able to stand is incorrect and is made wthout being
faithful to the facts and evidence in the case. Wth these

rival contentions in view, we wll now proceed to consider
the award.

7. The di spute arose when the respondent - Conpany served
a
493

noti ce under Section 9-A of the Industrial Disputes Act. The
di spute referred to arbitration reads as foll ows :
"The rate of paynent of Dearness All owance payabl e
to nonthly “rated clerical and subordinate staff
wor ki ng at the Wadala factory will be changed and
will be worked out as per revised Textile scale
calcul ated on the basis of working days in the
nonth with a ceiling on dearness allowance paynent
at _consumer price index nunber for working class
of Bombay at 800 (base 1933-34 : 100) with effect
from1975."
It was the Tribunal presided over by Shri Sawarkar, in I.T.
No. 77/58 by its /award dated 21.5.1959 that introduced the
slab system of dearness allowance first. Before making the
award, the Tribunal considered the various contentions put
forward by the conpany. The Tribunal consi dered the nature
of this industry and held that it was an  Engineering
concern, and a nenber of the Engineering ~Association of
India. The Tri bunal —exam ned the scales ~of  dearness
allowance in eight different wunits of the Engineering
I ndustry and concluded that the total enmoluments of the
nmonthly rated staff of the Indian Hune Pipe Conpany Ltd., at
its Wadala factory (i.e. Rs. 125 to Rs. 385) were far | ower
than those of the other concerns with which they were
conpared. This Tribunal repelled  the plea that an/increase
in dearness allowance would cause disparity between the
wor kmen at the head office and at the factory and passed the
award introducing the slab systemas follows :

Sl ab D. A at cost of living VARI ATl ON
i ndex 311-320. per 10 pts.
1 - 100 65% of the basic salary or 5%

Textile scale cal culated on the
basi s of the nunber of days in
the nonth whi chever is higher

101 - 200 30% - do- 2%
202 - 300 15% - do- 1%
301 & above 10% - do- 1%
494

Dear ness all owance was being paid to the appellants at
this rate wthout any objection by the Conpany till the
noti ce of change was given. It has to be borne in mnd even
at the outset that the reference was occasi oned because of
the notice of change given by the Conpany. It was therefore
necessary for the Conpany to nmke available before the
Tribunal all evidence necessary to justify its stand for a
change from the existing system W were taken through the
award in full by the | earned Counsel for the appellants. Al
that we find in the award, by way of justification for this
change, is that the Conpany would be confronted with simlar
denmands by the workers in its other factories, that it has
no capacity to pay the dearness all owance at this rate, that
it would result in nore than 100 per cent neucralisation and
that this systemhad not found favour with nmany of the
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Tribunals who considered the question of the dearness
al |l owance in Maharashtra

W will presently refer to some portions of the award
to see whether the Tribunal was justified in doing away with
the existing scheme and thus denying to the workmen what
they were getting till the award was made. But before we do
so, we would like to show the effect of the award on the
enol uments of the worknen involved in this case if the award
were to be inpl enented

TABLE - |

Mont hly Pay at Mont hly Pay at | ndex Reduction in
I ndex 1771-1780 1771-1780 that would the mont hly
avai |l abl e prior be availabl e as per enmol unment s.
to the award t he award
under chal | enge.
Basi c D. A Tot al Basi c D. A Tot al

Rs. Rs. Rs. Rs. Rs. Rs. Rs.
500 1,590 2, 090 500 542 1,042 1,048
400 1,434 1,834 400 542 942 892
300 1,278 1,578 300 542 842 736
200 1,117 1, 317 200 542 742 575
100 795 895 100 542 642 253
40 544 584 40 542 582 2

The table below shows the total mnonthly pay of the
above workmen and the consolidated pay that sinilarly placed
wor knmen get at the head office

495
TABLE 11
Basi c Dear ness Tot al Tot al Monthly Difference
pay al | owance nont hl'y nont hl y consol i- between
as per pay pay dat ed total pay
slab sys- packet pay packet of
tem D. A of packet head
appl i ca- Wadal a at head office
bl e at Fact ory office wor kmen
| ndex wor k- as per and tota
1771-1780 men - as st at e- paypacket
prior to per the nent of simlar
t he award awar d submi-t- worknmen at
ted by Wadal a
the Fact ory
conpany awar ded
before the
Tri bunal
Rs. Rs. Rs. Rs. Rs. Rs.
500 1,590 2,090 1,042 1, 815 773
400 1,434 1,634 942 1, 635 693
300 1, 278 1,578 842 1, 380 538
200 1,133 1, 347 742 1,185 443
100 795 895 642 790 148

The first table glares one in the face. The reduction
is substantial in nost of the cases. M. Pai, the |earned
counsel for the conmpany had to agree that as per the award
the difference in the dearness all owance was substantial and
the damage to the worknmen was not inconsequential. However,
he tried to get over this inconvenient position wth the
pl ea that continuance of the scheme would spiral up the
dearness allowance so nmuch that it would render the working
of the Conmpany difficult and create wi de disparity between
these workmen and others. The second table which shows the
di fference between the pay packet of Wadal a Factory workmnen
and the head office was explained anay by M. Pai with the
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plea that t he head office wor knmen had bi gger
responsibilities and did better work. These justifications
put forward by him have been echoed by the Tribunal also.

As indicated earlier, we will nowrefer to the award
496
under chall enge. The company had a case that out of its
sixty factories, each factory should be treated as an
i ndependent unit. This contention did not find favour with
the Tribunal. According to us, the Tribunal rightly held
that since there was no functional integrality, the units
had to be taken as one. The Tribunal also found that the
Conpany’s financial position taken as a whole was not only
satisfactory but quite sound till 1979.

The Tribunal comitted an error by overlooking the
ci rcunst ances under which reference was made and casting the
burden wongly on the worknen to prove that a change in the
systemwas not necessary. The Tribunal assuned that so far
as the ~Bonbay Regi on-was concerned, it was an adnmitted fact
that the daily rated worknen at- Wadal a factory and the staff
at the head office were not” paid wages as per the slab
system This assunption i s wong because the slab system was
avail abl e at the head office and for the daily rated workmnen
at Wadala wupto the year 1976. The Tribunal apprehends that
if the slab system was-introduced in all the factories the
net result would be that the whole conpany will have to be
cl osed down. This apprehension is wthout « any foundation
because at the tine the Tribunal considered the dispute
there was no demand from any region for the slab system The
Tribunal admits that the slab system had been in vogue for
18 years and that it had worked satisfactorily and had
become part of the service conditions of the nonthly rated
wor kmen. However, the Tribunal observes that the system
could be revised if it was shown that the system had out-
lived its utility. The justification for this observation is
that at the time the slab systemwas introduced no one fore-
saw the spiralling rise in the cost of living index and that
it would work against the principle of parity and uniformty
and the danger of the subordinate staff getting nore
enoluments than their officers. who might be recently
enpl oyed. These are all assunptions w thout necessary
materials and this is the second error conmtted by
Tribunals. It is not wunconmon that even —in prestigious
institutions recently enployed officers get enolunents |ess
than the subordinate staff. On this plea, the benefits that
the workmen were enjoying till then should not be denied to
them To say that the system had becone 'unscientific’ and
"inproper’ because the workmen were getting fantastic anount
of dearness allowance was again w thout necessary nmateri al
The Tribuna
497
then proceeded to say that change in the slab systemwas
necessary in the "larger interest of the country", "in the
interest of social justice", "in the interest of justice and
fair play", "to avoid industrial unrest", "general interest
of the conpany and in the larger interest of the nation."
These are enpty verbiage w thout any basis on the facts of
the case. The discussion in the award that continuation of
the dearness allowance would bring about neutralisation
above 100 per cent is also not supported by sufficient
materials. The Tribunal has devoted sonme discussion in
support of the highly placed officers and went to their
rescue with the plea that they were subject to taxation
rendering their salaries nodest. W w sh to state that al
these statenments could have been avoided in a matter where
the Tribunal had only to consider whether the managerment was
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justified in trying to upset a schene that had worked
satisfactorily for a period of 18 years. W do not propose
to nmake further conments wupon the award of the Tribunal
Suffice it to say that the whole approach is erroneous and
the conclusions were arrived at on assunptions wthout
accept abl e evidence. The managenent had not produced before
the Tribunal sufficient evidence to persuade it to change
the existing system It nmay be that the slab systemdid not
find favour with some other Tribunals. But that is no reason
why a systemthat had existed for a long period of time
shoul d be stopped to the detrinent of the workmen w thout
conpel l'ing reasons.

Noti ce of change was given by the conpany to bring
about parity or wuniformty of DA in respect of its
wor kmen. The Tribunal accepted this case of the company in
passing the award. A close scrutiny of the facts of the
case, however, would indicate ~that such a parity was not
possi bl.e and that the conpany also knew that parity was
i npossi bl e of ~ achievenent. This is evident fromthe fact
that notice of change did not relate to all the worknen in
the company. It will be seen that the conpany had three
systens for paynent of ~dearness allowance i.e., dearness
al | owance based on revised textile for daily rated factory
wor kers; dearness allowance wthout ceiling for nonthly
rated factory staff and consolidated wages and dearness
al l owance for nonthly rated Head Ofice staff. The Conpany
has not shown that it had adopted -a uniform dearness

al l owance system for all its worknen even in the Bonbay
regi on. Therefore, the Tribunal’'s
498

concl usi on based on the object of achieving uniformty in
dearness al |l owance does not appear to be correct.

M. Pai |earned counsel for the respondent-conpany took
us through the various awards passed by different Tribunals
in his attenpt to inpress wupon us  the fact that such
Tribunal had not only discouraged the slab system of
dearness al | owance but had even condemed it.

In the case of Hnd Cycles Ltd., an award was given by
M. MR Mhar, Industrial Tribunal, Bonbay, wherein’'it was
observed as follows :

Y The slab system was devi sed when-it was not
expected that the consuner price index woul d shoot
up to the extent that it has with the result that
where the slab system is followed (as in the
concerns listed in Exhibit U3) the dearness
al  owance of nmonthly paid staff —have -shot up
conpletely out of proportion to basic wages with
the result that in industries and occupations in
which that systemis not foll owed but sone other
systemis followed the dearness allowances, even
though linked wth the index, are nuch lower than
the dearness allowance in the concerns listed in
Exhibit U3............ "

In the case of Shaw Wallace & Co. Ltd., the Industrial
Tribunal, presided over by M. MR Mhar, observed as
follows :

. I have made reference to the dearness
al l owance in Banks, M| conpani es and in
CGovernment offices not because these are concerns
conparable with H nd Cycle but to show the varying
systens of dearness allowance and to illustrate
how the total enolunents of enpl oyees in
i ndustrial enployments in which the slab system
referred to above prevails have shot up so as to
be completely out of proportion wth those
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enpl oyees doing simlar work in enploynents in
which there is either fixed dearness all owance or
the dearness allowance though linked with the
i ndex, is not on

499
the slab system Thus, by the slab system a
certain class of fortunate enployees have been
absolutely protected against rise in cost of
living and have not to bear hardshi ps which other
| arger sections of enployees have to suffer on
account of inflation...."

The sane Tribunal has this to say in the case of the Wadal a

factory, with which we are concerned, in its award dated 6th

Decenber, 1965
"This dispute concerns only the nonthly rated
staff of the factory. The demands concerning daily
rated staff is pending before a Board of
Conci liation.......... | have therefore to make
the award having in mnd the total enolunents i.e.
wage scal es and dearness  allowance prevailing in
factories of this size in'the region belonging to
ot her prosperous concerns in the engineering
i ndustry.
In considering the denmands for inproved wage
scales the total emoluments have to be borne in
mnd. Wile the daily rated staff get the textile
rate of dearness allowance the nonthly rated staff
get dearness allowance according ‘to the slab
systemat « the sane rate as for the Head Ofi ce,

and whi ch dear ness al | owance is very
satisfactory. ......... "
The Tri bunal did not interfere with the slab system

preval ent in the Conpany.

In the case of Central Tin Works, a demand was made for
the intorduction of the slab system  But the Industria
Tri bunal, Bonbay, presided over by KR Pawar, raised the
rate of dearness allowance to 100 per cent of the cotton
textile rate.

In the case of Voltas Limited, in an award given on the
30th Septenber, 1965, the Industrial Tribunal presided over

by M. V.A. Naik raised ceiling of naxinum dearness
al l owance from Rs. 400 to Rs. 450. Fixation of the ceiling,
according to M. Pai, is to contain the rigours of the slab
system

500

In Forbes Forbes Compbell & Co. Ltd., an award was
passed by the Industrial Tribunal presided over by M. V.A
Nai k on 23-12-1969, on the claim for raising the dearness
al | owance declining the demand.

M. R D. Tulpule, Industrial Tribunal Bonbay, passed an
award in the case of Polychem Ltd., on 9th June, 1970. In
this case, the Tribunal noticed the criticismof the slab
system of dearness allowance and sought to rectify ‘it by
granting 110 per cent of the revised textile dearness
al l owance along with fixed ad-hoc paynent tapering wth
i ncrease of the slab of the salary.

Consi derabl e stress was mde by M. Pai on the
foll owi ng observation of the Tribunal at page 246 of Vol une
VIl paper book

"I have not cone across a case where slab rate of
dearness all owance was introduced for the first
time."
The answer to this observationis that in the case of the
Conpany with which we are concerned it was introduced for
the first tinme in 1958. W nay al so state that we have not
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cone across any award wherein the slab system once
i ntroduced was abol i shed except in one case.

In the case of Mazagaon Docks, an award was passed by
the Industrial Tribunal presided over by Shri S. A Patel on
13th Decenber, 1984, substituting the existing schenme of
dearness all owance based on the slab systemby a revised
textile scale of dearness allowance. This was done foll ow ng
the decision of this Court in Killick Nixon Ltd. v. Killick
& Allied Conpanies Enmpl oyees Union, [1975] Supp. S.C. R 453
rendered on May 2, 1975. It can be argued, perhaps
justifiably, that in this case this Court introduced a
ceiling on dearness allowance in place of slab system
avai l able in the Mazagaon Docks. This decision was pressed
into service in support of the subnmission that the situation
obtaining in the conpany wth which we are dealing is the
sane as in the above case and to contend that the slab
system should yield place to at |east a ceiling on dearness
al | owance.
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We have no quarrel with the conclusion arrived at in
the above case on the facts of that case. However, the
conclusion arrived at in that decision cannot be applied in
a general nmanner in all cases. In that case, the enployer’s
grievance was this: The  post of junior executives is a
pronoti onal post for supervisors. Still the former were
drawing |l ess enolunments than the latter. This is because
there was no ceiling on dearness allowance in respect of
wor kmen and supervisors. The enployer produced a chart in
support of his case and contended that this would result in
indiscipline and wunrest in this industry. 1t was in this
context that this Court laid down fourteen different
aspects, not exhaustive in their scope, which had to be
taken into account before tinkering wth the dearness
al l owance. The Mazagaon Docks case has taken support from
Killick Nixon Ltd. case wthout sufficient material to
sustain its conclusion that slab system should be aboli shed
to avoid huge distortion of wage differences anpbng the
persons enployed in that concern. A close study of Killick
Ni xon Ltd. case will bear out that this Court did not |ay
down that in all cases slab systemof dearness all owance
shoul d be abolished or done away wth to the detrinent of
the workers. All that this Court held in that case was that
the enpl oyer having nade out a case for putting a ceiling on
dearness allowance, it was for the Tribunal to -decide at
what particul ar anbunt there should be a ceiling on dearness
al  owance. An attenpt was made by the enpl oyer in that case
to press into service the view of the National Conmi ssioner
of Labour to ascertain the mninum wage in the Company at
which a worker would require conplete neutralisation of the
cost of living and then find the anmobunt necessary 'as a
protection against his real wages. This was not accepted by
this Court. The Court observed

"....\W do not wish to lay down as an invariable
rule that in all cases there should be ceiling on
D. A. Whenever a case of this nature conmes for
i ndustrial adjudication, it wll always be a
delicate task for the Tribunal to strike a bal ance
keeping in view the above principles, weightage of
each one of which being variable according to
condi tions obtaining. Wether or not there should
be a ceiling on dearness allowance in a given case
nust depend on the facts and circunstances of that
502
case. There <can be no inexorable rule in that
respect. We have fornul ated the various principles
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whi ch nust be taken into account by the Tribuna
in determning this question, but the nost
donmi nant of these nmust always be that of socia
justice, for that is the ideal which we have
resol ved to achi eve when we franmed our
Constitution......... '

Thus, the ratio of that case cannot be extended to
every case to interfere with the existing D. A Schene, which
is beneficial to the workmnen.

M. P.S. Mval enkar, Industrial Tribunal, Bonbay, in an
award dated 30-11-1976, inposed a ceiling of Rs. 700 on the
sl ab system of dearness all owance.

We thought it necessary to refer to the various awards
read by M. Pai only for the conpleteness of the Judgnent.
It has to be borne in mnd that in nost of these cases,
awards were passed at the instance of the enployees when
demands were nmade for raising the dearness allowance paid to
them Here, we have the case of the enployer trying to get
over a system of  dearness allowance which had worked
snoot hly for 18 years, on the specious plea that at the tine
the slab system was introduced,, it was not in the
expectation of anyone that the cost of price index would
spiral up so nuch as to meke it inpossible for the Conpany
to pay according” to this schene. From the nmaterials
avai |l able we do not find that this plea can be accepted. The
records produced show that despite this system of dearness
al  owance the Conpany has been naking profits and has been
i mproving its position year by year

At page 103 of Volume | paper book, the appellants have
produced a table showing dearness allowance paid by seven
conpani es including the respondent conpany at the slab
systemto show that other conpanies have been paying nore
dearness allowance to their workmen than the respondent
conpany with inconsequential differences in certain pay
scal es. They have al so gi ven a conparative statenent show ng
how the increase in total wages including dearness all owance
as per slab system for pay scale of Rs. 100 to Rs. 500 is
Il ess than the percentage of increase in consunmer /price
i ndex. The percentage of increase in consunmer price index of
2642 over CPlI 320 in
503
1958 is 826 while the percentage of increase in wages for
the same CPl is only 806.

In reply to the Conpany’s case of capacity to pay, the
appel | ants have produced at page 101, Vol une V paper book, a
table showing the net profit and the gross profit of the
Conpany from 1979 to 1984. The net profit has increased from
a sum of Rs. 19.65 lakhs in 1978 to a sumof Rs. 176.38
lakhs in 1984 and the gorss profit fromRs. 115.60 | akhs to
Rs. 439.11 |akhs, after paying the slab system of dearness
al l owance to the appellants. They have al so produced a table
showi ng the financial position of the Company from the year
1979 to 1984. Sal es have increased fromRs. 1221.56 | akhs in
the year 1979 to Rs. 2193.94 | akhs in the year 1984 and the
di vidend on equity capital from 12.80 per cent in 1979 to 18
per cent in 1984.

W do not think it necessary to deal at |ength about
the evolution of the concept of dearness allowance. Suffice
it to say that this Court has, often tines, enphasised the
need for a living wage to workmen instead of a subsisting
wage. It is indeed a matter of concern and nortification
that even today the aspirations of a |iving wage for workmen
remain a mrage and a distant dream Nothing short of a
living wage can be a fair wage. It should be the conbined
effort of all concerned including the Courts to extend to
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wor knmen a hel ping hand so that they get a |iving wage which
woul d keep themto sonme extent at least free fromwant. It
is against this background that a claimby enployers to
change the conditions of service of worknen to their
detriment has to be considered and it is against this
background that we have considered the award review W are
not satisfied that a case has been made out on the facts
avai | abl e, for a change.

The question is often asked as to whether it would be
advisable for Tribunals and Courts to revise the wage
structure of workmen to their prejudice when a dispute
arises. Normally the answer would be in the negative.
Tribunals and Courts can  take judicial notice of one fact;

and that is that the " wages of worknmen, except in
exceptionally rare cases, fall wthin the category of nere
"subsi sting wages". ~That being so, it would be inadvisable

to tinker with the wage structure of worknmen except under
conpel ling circumnmstances. Enpl oyers have
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sel dom di'splayed a cooperative attitude where wage structure
of worknen are devi sed. They have never showed a w | lingness

for the involvenent of the |labour with the capital so as to
engender a participative labour capital relationship. This
is a reality that Tribunals and Courts have to reckon with
that being so, Courts and Tribunals have necessarily to keep
their hands off from upsetting a wage structure that has
satisfactorily worked for a long time.. The sweat of the
[ abour is never reflected in any bal ance sheet, although the
| atent force behind every successful industry is this sweat.
Wth their present wage structure, the | abour just exist. No
one should try to deny them even this bare source of
exi st ence.

In re-inforcenent of our conclusion, we will refer to
the following passage in the case of Crown Al um ni um Wr ks
v. Their Worknen, [1958] S.C R _65]

"The question posed before us by M. Sen is : Can
the wage structure fixed in a given industry be
never revised to the prejudice of its workmen ?
Considered as a general  question in the abstract
it must be answered in favour of M. Sen. W do
not think it would be correct to say that in no
concei vabl e circunstances can the —wage structure
be revised to the prejudice of workmen. Wien we
make this observation, we nmust add that even
theoretically no wage structure ~can or should be
revised to the prejudice of worknen - if the
structure in question falls in the category of the
bare subsistence or the mnimumwage. |If the wage
structure in question falls in a higher category,
then it would be open to the enployer to claimits
revision even to the prejudice of the  worknen
provided a case for such revision is nade out on
t he nerits to t he sati sfaction of t he
tribunal .......... It would be interesting to
notice in this connection that all the tribunals
that have dealt with the present dispute have
consistently directed that existing wages should
not be reduced to the prejudice of the workmen. In
ot her words, though each tribunal attenpted to
constitute a wage structure in the |Ilight of
materials furnished to it, a saving clause has
been added every tine
505

protecting the interests of such worknen as were
drawi ng hi gher wages before. Even so it would not
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be right to hold that there is a rigid and
i nexorabl e convention that the wage structure once
fixed by industrial tribunals can never be changed
to the prejudice of workmen. |In our opinion

therefore, the point raised by M. Sen nust be
answered in his favour subject to such relevant
considerations and limtations as we have briefly
i ndi cated. "

We are not prepared to accept the subnission nade by
the |l earned counsel for the respondent that the slab system
has not been approved either by Tribunals or by Courts, not
to say that they have been condemmed. In the case of Unichem
Laboratories Ltd. v. The Wrknen, [1972] 3 S.C R 567 this
Court has occasion to consider the slab system and this
Court gave its seal of approval to this system This Court
after considering the various materials placed before it
observed that in the Bombay ~region there were severa
Phar maceutical units adopting  slab system of dearness
al  owance., W read the follow ng passage in support of our
conclusion that the slab systemdid find favour with this
Court on nore than one occasion

"....Wien once such wunits can be taken into
account as conparable wunits, the pattern of
dearness al | owance obtaining therein can very well
be considered to ascertain the system adopted by
the industry as that wll show the trend in the
region. As pointed out above at least 11 units,
referred to in Ex. DU 1 have adopted the system
now i ntroduced in the case of the appellant by the
Tri bunal . Under those circunmstances, when such
systemis prevailing in the industry in the sane
region, it cannot be held that the Tribunal has

commtted an error, in .introducing a sinlar
pattern in the case of the appellant. The slab
system has been approved by this Court as will be

seen by the decisions in Geeves Cotton and Co.
and Ghers v. Their worknmen, [1964] 5 S/C.R 362
and Bengal Chenical and Pharnaceutical Wrks Ltd.
v. Its worknmen, [1969] 2 S.CR 113. Even in
Bonbay that such a pattern of dearness all owance
as the one introduced in the case of the
506
appel lant is existing, is seen by the decisions of
this Court in Geeves Cotton and Co. and others v.
Their worknen and Kanmini Metals and Al loys Ltd. v.
Their worknen, [1967] 2 S.C.R 463. No doubt the
i ndustries therein were not pharmaceutical units.
But that such a systemexists in Bonbay region is
clear fromthe above decisions."
This Court then noticed that in a nunber of awards rendered
during the year 1965 to 1968 the slab system of dearness
al | owance was adopted and wound up by saying
"These facts clearly show that the schene of
dearness al |l owance provided in the award before us
in respect of the appellants is not anything new "
(at page
604)
The only grievance that the respondent’s counsel can have
agai nst these observations is that the Court in those cases
were considering pharmaceutical wunits which were not
conparable with the unit in question. W do not agree that
this distinction can be pressed into service to deny the
wor kmen the slab systemexisting in this unit. The Tribuna
has found this unit to be an engineering unit which is not
ina far less disadvantageous position than pharmaceutica
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units.

The | earned Counsel for the respondent nmade a strong
plea for substitution of the exising system of dearness
al l owance with ceiling on the quantum of dearness all owance.
We have already indicated that in the absence of conpelling
materials a systemthat gives benefit to the workmen cannot
lightly be interfered with to their detrinent. The theory of
ceiling on the quantum of dearness allowance cannot be
accepted since under the prevailing conditions there is no
control over the prices of essential commpdities and as such
a ceiling would not give sufficient cushion when prices of
essential commobdities continuously rise.

M. Pai apprehended the possibility of simlar demand
by the workers in other factories which would render the
wor ki ng of the factory itself difficult and sonetimes conpe
it to close them down. He has nmde available to us a
st at enent
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showi ng the anobunts that the conpany will have to dol e out
if the present system is to continue. In respect of 80
nonthly rated ~worknmen the difference payable wll be Rs.

75,000 per nonth, which wrks out to Rs. 9,00,000 per year

If this slab systemis to be introduced for 4000 enpl oyees,
the liability wll be about Rs. 4,50,00,000. Though at the
first flush one would be tenpted to agree with M. Pai, the
temptation will disappear when we inform ourselves of the
fact that in a catena of decisions this Court has |laid down
the industry-cumregion basis as the acceptable basis while
wor ki ng out dearness allowance. ~ This is the usual al arm st

cry of the enpl oyers. Uniformty of wage . structure
t hroughout the country if accepted will be giving a go-by to
the well settled principle of industry-cumregion. This

Court has tinme and again laid down the industry-cumregion
principl e whenever the question of wage structure arose.

As an answer to this plea  of the respondent, we wl|
only read the followi ng passage from the Judgnment in the

case of Wirknmen v. Indian Oxygen Ltd., to which one of us
was a party. Desai J. while repelling the plea that in an
i ndustrial undertaking which has an all India operation, the

unit as a whol e should be considered, observed thus

"14. On behalf of the Karmachari Union, it was
contended that in devising a dearness allowance
formula, the region-cumindustry principle should
ordinarily be accepted. As pointed out~ earlier
dearness all owance generally has-a |ocal flavour

A man is exposed to the vagaries of the market
where he resides and works, even though he may be
an enpl oyee of a national, multinational or
transnational industrial enpire. The worknen is
concerned with the vagaries of price fluctuation
in the area in which he resides and works for gain
and to which he is exposed. Therefore, the region-
cumindustry principle must inform industria

adjudication in the matter of dearness all owance.
In Wol conmbers of India Ltd. v. Wolconbers
Workers Union, [1974] 1 S.C.R 504, this Court
following its earlier decision in Geeves Cotton
and Co. v. Workmen, [1964] 5 S.C.R 362 held that
i n devi sing basic wages and dear ness
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al | owance structure, i ndustri al adj udi cati on
sonetines leans on the industry part of the
i ndustry-cumregion fornula and at other tines, on
the region part of the formula as the situation
demands. This wel | recogni sed principle of
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i ndustrial adjudication cannot be given a goby on
the specious plea that the worknen are enpl oyed by
an industrial wundertaking which has an all India
operation. In this case, the Tribunal has
over|l ooked this inportant principle of industria
adjudication........... "

We have extracted the above passage to repel the
argunent that if the status quo is allowed to continue in
this case, there will be demands fromother sectors and
other factories. This is only a theoretical apprehension
with which we are not concerned. W have repeatedly stated
that in this case reference to adjudication was nmade not at
the instance of the workmen, but at the instance of the
enpl oyer who wanted to bring about a change in the existing
system whi ch had satisfactorily worked for 18 years, wi thout
produci ng conpel ling materials, in support of their claim

On a careful consideration of the various questions
involved in this case, we are of the view that the Tribuna
erred grossly in its approach to the questions raised and in
answering the reference in favour  of +the enployer. W,
therefore, allow the appeal, set aside the award and direct
that the existing slab system wll continue for the
appel l ant unit. The interim order passed on 14.3.1981 is
hereby vacated. The respondent is directed to pay the cost
of the appellant, quantified at Rs. 5, 000.

The Construction Enployees Union of ‘the respondent-
conpany intervened in the case and filed their witten

argunents as directed by this Court. In the witten
argunents, the said Union supported the appellant’s case.
S R Appeal al | owed.
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