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ACT:

Bonbay Civil  Service Rules, 1959, Rule 9 - 'Cadre’
Definition of - Tenporary and pernanent post - Difference
bet ween Tenporary post - Wether canbe held in substantive
capacity.

Bonbay Reorgani sation Act, 1960, ss. 80-and 82 Inter-se
seniority between direct recruits/pronotees to the cadre of
Deputy Collector - Qujarat Civil service Cass | and C ass
1.

Code of CGivil Procedure, 1976, s.11 - Principle of res
judicata - \Wether applicable” to wit petitions under
Article 226.

HEADNOTE

The dispute in these appeals relates to the inter se
seniority between the direct-recruits and pronotees to the
cadre of Deputy Collectors formerly designated as '*Bonbay
Cvil service Executive Branch : Deputy Collectors (Upper
Division) ' and now designated as "Qujarat CGvil Service
Class | and Cass Il". In the predecessor Province of Bonbay
the source of recruitment to the posts of Deputy Collectors
used to be Mam atdars who were promoted as Deputy
Collectors. In 1939, direct recruitnment policy was / also
i ntroduced for this post, but during the years 1950 to 1959
the schene of direct recruitnment to the cadre of Deputy
Col l ectors was discontinued. However, the Bonbay Covernment
by its Resolution dated 30.7.59 again revived the schenme of
direct recruitment and fixed the ratio of appointnent by the
direct recruits and the pronotees as 50:50 as far as
practicabl e.

On 1.5.1960 the Bonbay State was bifurcated into
Gujarat and WMaharashtra. During the period 1960-62 no
direct-recruits were appointed to the posts of Deputy
Col l ectors due to admnistrative difficulties and 61
Mam at dars were pronpted to those posts. However, since 1963
onwards, the direct-recruits
251
al so cane to be appointed. The CGovernnent of Qujarat issued
on Dec. 12, 1971 a seniority list as on Jan. 1, 1971. The
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list of the pronbtees was prepared on the basis of their
continuous length of service and the list of the direct-rec
Nits was prepared on the basis of the dates of their
respecti ve appointnents. A conbined seniority list show ng
seniority inter se between the pronpbtees and the direct-rec
Nits was also prepared. The direct-rec Nits challenged the
aforesaid seniority list before the Hgh Court and the
matter ultimately came up before the Suprene Court in N K
Chauhan and O's. v. State of CGujarat and Os., [1977] 1
S.C. R 1037. The Suprene Court, after discussing the case
law, summed wup its conclusions and gave the requisite
directions for refram ng inter se seniority as under
a. The quota 'system does not necessitate the
adoption of the rotational rule in practica
application. Many ways of working out ’'quota’
prescription can- be devised of which rota is
certainly one.
b. Wile |aying domm a quota when filling up
vacanciesin a cadre fromnore than one source, it
i.s open to Government, subject to tests under
Art. 16 to choose 'a year’ or other period or the
vacancy by vacancy basis to work out the quota
among the sources. But once the court is
satisfied,, examning for constitutionality the
net hod proposed, that there is no invalidity,
adm ni strative technology may have free play in
choosi ng one or other of the faniliar processes of
i mpl enenting the quota rule:
c. Seniority, normally is neasured by |ength of

conti nuous, -officiating service -~ The actual 1is
easily accepted as the legal. This ‘does not
precl ude a di fferent prescription,

constitutionally tests being satisfied.
d. A periodisation is needed in the case to settle
rightly the relative claim of pronotees and
direct recruits.- 1960-62 forms period A and 1962
onwards fornms period B. 'Pronptees regularly

252
appointed during period. A in excess of their
gquota, for want of direct recruits (reasonably
sought but not secured and because tarrying | onger
woul d injure the admnistration) —can claimtheir
whol e I ength of service for seniority even agai nst
direct recruits who may turn up in succeeding
peri ods.
e. Pronptees who have been fitted into vacancies
beyond their quota during the period - the year
being regarded as the unit - nmust suffer surviva
as invalid appointees acquiring new. life /when
vacancies in their quota fall to be filled up. To
that extent they will step down, rather be pushed
down as against direct recruits who were |ater but
regul arly appointed within their quota."

The CGover nnent of CQujarat accordingly prepared a
seniority list pursuant to the directions given by the
Supreme Court in Chauhan's case. The direct recruits and the
pronotees again filed wit petitions before the Gujarat High
Court challenging the aforesaid seniority list. The nmain
contention of the direct recruits before the H gh Court was
that there were only 30 substantive vacancies in the
per manent strength of the Deputy Collectors cadre and the
bal ance of 31 vacancies was in the tenporary posts created
by the said Government or ex-cadre posts and consequently
the 31 pronotees could not be deemed to be regularly
appointed as required by direction 'd given in Chauhan's
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case. On the other hand, the pronotees contended that quota
was not distributed on the basis of actual or utilised
vacancies but only the filled up vacancies of the officers
who had continued to officiate till retirenent or death.
Accepting the contention of the direct recruits, the
Di vi sion Bench of the H gh Court observed that the officers
pronmoted during the period 'A to the posts of Deputy
Collectors fell in four categories, nanely,

(i) Pronotees appointed to substantive vacancies

in the cadre of Deputy Collectors.

(ii) Pronotees appointed to hold ex-cadre posts.

(iii) Pronotees appointed to tenmporary posts cadre

posts or ex-cadre posts.

253

(iv) Promotees who were first placed on conditiona
select list during period "A and were placed on
uncondi tional select list after their performance was found

sati sfactory.

The High Court held: (a) that the pronbtees falling
under category No. (1) in excess of their quota would be
senior to subsequent |y —appoint ed direct recruits in
accordance with their “length of continuous officiating
service; (b) that sofar as the |ast category is concerned,
the Manml atdars were placed on a conditional select list and
were appointed to 'hold the posts of Deputy Collector and if
their performance was found satisfactory during the tria
peri od, they would be confirned in those posts and that such
confirmation had nothing to do with the |ength of continuous
officiating service of such Ml atdars and that it was the
pl acement of the Mamlatdars on-the select 1ist  which was
material. As regards the second and the third categories,
the Division Bench held that the expression "pronotees
regul arly appointed during the period A in excess of their
gquota" had a direct reference to pronotees regularly
appointed in substantive vacancies which occurred in the
cadre of Deputy Collector between 1960 and 1962 and that
reading the principle laid down(in the direction/ 'D in
Chauhan’s case in the light of the Governnent Resol ution of
1959, pronotees appointed in substantive vacancies  which
occurred in the cadre of Deputy Collectors during the period
"A in excess of their quota could al one gain seniority over
the direct recruits in terns of the principle of the | ength
of continuous officiating service and that those who were
promoted to the posts of Deputy Collectors for being
appointed to ex-cadre posts could not ~be said to be
regul arly appoi nted because their appointments were not in
substantive vacancies in ternms of the said Governnent
Resolution and that the seniority of those who were so
pronoted had to be deternined from the date on which'they
were appointed to fill the substantive vacancies in the
cadre of Deputy Collectors and, therefore, those who were
promoted to the posts of Deputy Collectors for | being
appointed to hold temporary posts could not be said to have
been "regularly appointed" wthin the neaning of the
deci sion in Chauhan’'s case.

Allowing the appeal of the State in full and that of
the pronotees-appellants in part,

254
N

HELD : 1.1 The judgnent of the Division Bench of the
High Court in so far as it held that "pronotees appointed to
ex-cadre posts" and "pronotees appointed to tenporary posts,
cadre posts or ex-cadre posts" were not regularly appointed
during period A and, therefore, were not covered by
direction (d) in Chauhan’s case, was clearly wong and is
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hereby reversed. [275 E-F]

1.2 It was not open to the direct recruits to contend
before the Hi gh Court that pronptees appointed to hold ex-
cadre posts and tenporary posts, whether cadre posts or ex-
cadre posts, were not regularly appointed during period A
And the High Court after perusing Chauhan’s case was in
error in permtting them to raise this contention. This
contention had been raised by the direct recruits in their
earlier wit petition, nanely, Special Cvil Application No.
1401 of 1972 and the learned Single Judge of the H gh Court
had rejected this contention and had held that the
appoi ntnents of the pronotees between 1961 and 1963 were
regular. The Division Bench of the H gh Court also did not
disturb this finding nor was this finding upset by the
Suprenme Court in Chauhan's case. [272 B-E

1.3 Although by reason of the Explanation which was
inserted in s. 141 of the Code of GCivil Procedure by the
Code of Givil Procedure (Anendnent) Act 1976, s. 11 of the
Code does  not in terns apply to any proceedi ng under Art.
226 of the Constitution, the principle of res judicata does
apply to ~all wit petitions under Art. 226. This point was,
therefore, barred by the principle of res judicata and
shoul d never have been allowed by the Hgh Court to be
reagitated. [272 F-H

2. The interpretation placed by the Division Bench upon
the words "pronotees regularly appointed" in direction (d)
in Chauhan’s case was wholly erroneous. Under the guise of
interpreting the judgnent in that case, the D vision Bench
of The H gh Court virtually sat in appeal over the judgnent
of the Suprenme Court . and nodified it. The H gh Court ought
to have taken the words in -that judgnment in-the sense in
which they were used and ought to have applied themto the
facts before it, instead of trying to put words in the nouth
of the Suprenme Court. The Division Bench ignored the fact
that the Supreme Court had categorically held that in the
case before it the appointnents had been regularly made in
accordance with
255
the rules to fill substantive vacancies. Further, copies of
the rel evant Gazette notifications clearly bear out not only
this fact but also show that the appointnments - of these
pronmotees were regul arly made. [273 A-C]

In the instant case, the record shows that ~during
period A there were thirty vacancies in pernmanent posts
and thirty-one vacancies in tenporary additional posts.
These thirty-one posts were created initially for a period
of one year but renewed fromyear to year from 1960 onwards
and have been in existence continuously since then. These
temporary additional posts were, therefore, not fortuitous
posts created for the purpose of special tasks but forned an
integral part of the regular cadre, and appointnents to
those posts were made fromthe approved select list of
Mam atdars prepared in consultation with the Gujarat Public
Servi ce Comm ssion. [273 D F]

3.1 Rule 9(8) of the Bonmbay Civil Service Rules, 1959,
defines "cadre" as neaning the strength of a service or a
part of service sanctioned as a separate unit. The service
of Deputy Collectors is adnmittedly a separate unit under the
Revenue Department. A cadre consists of pernmanent posts and
tenmporary posts added to the cadre from time to tine
according to the exigencies of the service. The difference
bet ween pernmanent and tenporary posts is brought out by the
definition of these expressions given in Rule 9. Under Rule
9(43), a permanent post s a post carrying a definite rate
of pay sanctioned without Ilinmt of time and under Rul e 9(56)
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a tenporary post is a post carrying a definite rate of pay
sanctioned for a limted time. Rule 71 sets out the nmanner
of fixation of pay of the officer appointed to a tenporary
post. Even officers holding permanent posts are often
deputed to hold an ex-cadre post. It was, therefore,
i material whether these pronbtees after being appointed
Deputy Collectors were deputed to hold an ex-cadre post or
not. [273 F-H, 274 A

3.2 The position that a tenporary post can be held in a
substantive capacity is now firmy established by the
deci si ons of the Suprene Court. Al persons holding
substantive posts or temporary posts in substantive capacity
are nenbers of the service. A person can be said to hold a
post, permanent or tenporary, in a substantive capacity only
if his appointnment to that post is not fortuitous or ad hoc.
[275 B-E]
256

Bal eshwar Dass & Ors. etc. v. State of U P. and Os.
etc., [1981] 1 S.CR 449 and OP. Singla and Anr. v. Union
of India & Os., {19841 4 S.C. C. 450, relied upon.

Ranchandra Shankar Deodhar and - O's. v. The State of
Maharashtra & Ors., [1974] 2 S.C R 216 and N. K. Chauhan and
Os. v. State of C@Qujarat & Os., [1977] 1 S.CR 1037,
referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION ;- Civil Appeal No. 2359 of
1980.

Fromthe Judgnent and Oder dated 18/ 19th March, 1980
of the Gujarat High Court in Spl. Application G vil No. 2199
of 1978.

AND
Cvil Appeal No. 1816 of 1980.

Fromthe Judgment and Order dated 18/ 19th March, 1980
of the Gujarat High Court in Spl. ‘[Cvil Application No. 1407
of 1978.

P.H Parekh and Ms. Indu Mal hotra for the Appellants in
C. A No. 2359 of 1980.

G A Shah and R N. Poddar for the Appellants in C A
No. 1816/80 and for Respondent No.5 in C A.2359/80.

Rajiv Dutt for Respondent No. 3 in both the appeals.

S. K. Dholakia, P.C Kapoor, B.S. Gupta and R C. Bhatia
for Respondents 1, 2 and 4 in both the appeals.

G A Shah for the State of Cujarat.

The Judgrment of the Court was delivered by

MADON, J. On January 26, 1950, when the Constitution of
India cane into force, wunder Article 1 read with the First
Schedul e to the Constitution, India became a Union of States
257
consisting of nine Part A States, nine Part States and ten
Part States. Under Article 3, Parliament has the power by
law to forma new State by separation of territory fromany
State or by uniting two or nore States or parts of States or
by uniting any territory to a part of any State; increase
the area of any State; diminish the area of any State; alter
the boundaries of any State; or alter the name of any State.
By reason of repeated reorganizations of States, the Union
of India today consists of twenty-two States and nine Union
territories and it is difficult to visualize when this
process of fragmentation of India will end and the practice
of sacrificing the sense of oneness in being an Indian on
the alter of parochial and |inguistic chauvinismwll stop.
These reorgani zati ons have resulted in benefit to sone,
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detriment to others and bewi | dernment to many. Each
reorgani sati on has brought in its wake a host of problens
nostly relating to those in services of the States, many of
them still unsol ved.

W are concerned in these Appeals only wth the
reorgani zati on effected by the Bonbay Reorgani zation Act,
1960 (Act No. 11 of 1960), which divided the State of Bonbay
into the State of WMharashtra and the State of Gujarat. At
the commencenent of the Constitution, the territory of the
State of Bonmbay conprised the territories which before the E
commencement of the Constitution were conprised in the
Province of Bonbay. Saurashtra was then a Part State and
Kutch a Part State. Under the States Reorganization Act,
1956 (Act No. 37 of 1956), certain territories of the State
of Bombay were transferred to other States, parts of the
territories of the State of other States were transferred to
the State of Bonbay and the territories of the State of
Saurashtra and the State of Kutch were conprised in the new
State | of Bonbay whi ch energed as a result of this
reorgani zation. Part X of this Act consisting of sections
114 to 118 nmde provisions with respect to All-India Service
and other services. Section 115 nade provisions relating to
ot her services. Under it, —allotnent of personnel of the
State Services serving in a reorgani zed State as existing on
the date of the reorganization of States was to be nmde
either to a successor state or to the original State in the
manner provi ded therein.

Each Act providing for reorgani zatiion of States
contains simlar provisions. Thus, a transfer of territories
results in
258
a transfer of service personnel. Those who have been so
transferred have found themselves  higher or Jlower in
seniority in the same cadre than-in their original State.
The question of correspondi ng posts and "the deemed date of
appoi ntnent” has been a knotty one and nuch adm ni strative
i ngenuity has been applied in unravelling the tangle created
by political expediency. Solutions to this question have
resulted in giving an advantage to sone in _pronptiona
matters while the hopes of pronotion of  others have
foundered between the Scylla of political expediency and the

Charybdi s of adm ni strative i ngenui ty- Subsequent
reorgani zations involving the sane States have led to these
problens multiplying like Pelion piled on Gssa. The second

reorgani zati on of the State of Bonbay by the Bonbay
Reor gani zati on Act, 1960, has not proved an exception to
this rule and the problens raised by it have reached this
Court but even the judgnments of this court have failed to

provide a final solution as is illustrated by the present
Appeal s.

As we are concerned in these Appeals wth  services
other than Al India Services, we need refer only to those

provi sions of the Bonbay Reorganization Act which concern
these services. Sub-sections (1) to (3) and (6) of Section
81 of the said Act provides as follows :
81. Provisions relating to other services. ---
(1) Every person who, inmediately before the
appoi nted day, is serving in connection with the
affairs of the State of Bombay shall, as fromthat
day, provisionally continue to serve in connection
with the affairs of the State of Mharashtra,
unl ess he is required, by general or special order
of the Central Government, to serve provisionally
in connection with the affairs of the State of
CGuj ar at .
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(2) As soon as nay be after the appointed day, the
Central CGovernment shall, by general or specia
order, determine the State to which every person
provisionally allotted to the State of Maharashtra
or Gujarat, shall be finally allotted for service
and the date with effect fromwhich such all ot nent
259
shall take effect or be deemed to have taken A
ef fect.
(3) Every person who is finally allotted under the
provi sions of sub-section (2) to the State of
Maharashtra or Cujarat shall, if he is not already
serving therein, be made available for serving in
that State fromsuch date as nay be agreed upon
between the two State Governments or, in default
of such agreenent, as may be determined by the
Central Government.
X X X X
(6) Nothing in this section shall be deened to
affect, after the appointed day, the operation of
the provisions of Chapter- | of Part XIV of the
Constitution in relation to the determ nation of
the conditions of service of persons serving in
connection wth the affairs of the State of
Mahar ashtra or Quj ar at
Provi ded that the conditions of service applicable
i medi ately before the appointed day to the case
of any person provisionally or finally allotted to
the State  of Maharashtra or Gujarat under this

section shall - not be varied to his disadvantage
except with the previous approval of the Centra
Government . "

Section 82 of the said Act provides as fol lows :

"82. Provisions as to continuance of officers in
sane post.

Every person who, imredi ately before the appointed
day, is holding or discharging the duties of any
post or office in connection with the affairs of
the State of Bonbay in any area which on that day
falls within the State of Mharashtra or Gujarat
shall continue to hold the sane post or office in
that State and shall be deened, as fromthat day,
to have been duly appointed to the post or office
by the Covernment  of, or other appropriate
authority in, that State :

260
Provided that nothing in this section shall be
deened to prevent a conpetent authority, after the
appoi nted day, frompassing, in relation to such

person, any order affecting his continuance in

such post or office."
Under section 87, all laws which were in force \in the
territories of the State of Bonbay prior to the comng into
force of the said Act continue to apply both in the State of
Mahar ashtra and the State of Gujarat wuntil otherw se
provided by a conpetent Legislature or other conpetent
authority. The term’law is defined in clause (d) of
section 2 as follows :

"(d) ’'law includes any enactnent, ordinance,
regul ation, or der, bye-1 aw, rul e, schene,
notification or ot her i nstrunent havi ng

i medi ately before the appoi nted day, the force of
law in the whole or in any part of the State of
Bonbay".

Under cl ause (a) of section 2 the expression "appointed day"
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neans "the 1st day of May, 1960".

The dispute in these Appeals relates to the inter se
seniority between the direct recruits and pronotees to the
cadre of Deputy Collectors formerly designated as "Bonbay
Cvil Service Executive Branch : Deputy Collectors (Upper
Division)" and now designated as "Gujarat GCvil Service
Class | and Class I1". ms cadre is recognized for
recruitnent to the Indian Administrative Service by the
rel evant Recruitnent Rules.

The State of Bonbay prior to its division into the
State of Maharashtra and the State of Gujarat, for purposes
of revenue admnistration, was divided into divisions which
were separate wunits for pronotional prospects, incidence of
transfer, etc., of Deputy Collectors. In the predecessor
Provi nce of Bonmbay, the source of recruitnment to these posts
used to be Manl atdars who were transferred to these posts by
promotion. In 1939 a different recruitnment policy was
evol ved and sui tabl e candi dates were directly recruited. The
creation of two sources of appointment to the cadre of
Deputy Collector ~required a rule to be franed to determ ne
the inter _se seniority between the pronotees and the direct
recruits.

261
Accordingly, the Governnent of Bonbay, Political & Service
Departnent, issued 'a Resol ution dated Novenber 21, 1941. The
1941 Resol ution provided as follows :

"CGovernnent is pl eased to direct that t he

foll owi ng 'principles shoul d be observed in
determ ning the seniority of direct recruits and
promoted officers in the provincial services

(except the Bonmbay Services of Engineers, Cass |)
(i) In the case of direct recruits appointed
substantively on probation, the seniority should
be determined with reference to the date of their
appoi nt ment on probation.
(ii) In the case of ~ officers pronmbted to
substantive vacancies, (the seniority should be
determined with reference to the date ‘of /their
promotion to the substantive vacancies, provided
there has been no break in serviceprior to their
confirmation in those vacancies."
Thereafter, the promotee officers through their
Associ ation nade a representation to the Governnent that
since direct recruits were confirned imrediately on the
expiration of their probation and pronbtees were not so
confirmed, it would adversely affect their prospects of
promotion. By its reply dated January 11, 1949, the
Covernment replied to the said Association as under
"Confirmation of direct recruits to  the  cadre
Col l ectors :
The officers appointed by direct recruitnents and
those appointed by pronotion are confirmed in
vacanci es reserved for their respective classes.
If, therefore, a clear vacancy in the cadre of
Deputy Collectors reserved for a direct recruit
occurs earlier, it is natural that such a recruit
shoul d be confirnmed earlier. The seniority of such
a direct recruit vis-a-vis a promoted officer is
not, however, determ ned according to the date of
confirmation but according to the principles laid
down in Governnent Resolution, Political and

262
Services Departnent No. 4283/34 dated the 21st
Novenber 1941 i.e. with references to the date of
first appointnent on probation in the case of the
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direct recruit and of continuous officiation in
the case of the pronoted officers. The pronoted
of ficers, therefore, can have no grievance in this
behal f."

From 1950 wuntil 1954 the schene of direct recruitnment
to the cadre of Deputy Collectors was abandoned but it was
again revived in 1959 by a Resolution dated July 30, 1959,
i ssued by the Governnent of Bonbay, Revenue Departnent. The
said Resolution was as follows :

"Covernnent had for sonetine under consideration
the question of reviving the system of direct
recruitnment to the cadre of Deputy Collectors. It
has now been decided that in the interest of
adm nistration the revival of that systemis quite
necessary. Government is accordingly pleased to
cancel the orders cont ai ned in Gover nnent
Resol ution No.~ 9313/45, dated 6th February, 1950
and those in Governnent Resolution No. 9313/45,
dated the 24th July 1951, in so far as they relate
to the recruitnment of Bonbay Civil Service
Executive Branch Deputy Col l ectors (Upper
Division) and to direct t hat as far as
practicable, 50 per cent of the substantive
vacanci es occurring in the cadre with effect from
1st January, 1959 should be filled in by
nom nation / of candi dates to be selected in
accordance with the rul es appended herewith.
2. The Political and Services Departnent should be
requested to issue necessary correction slips to
the Bonbay Cvil ~Services Cassification and
Recrui tment Rules."
The rules appended to the said Resolution dated July 30,
1959, were called the "Recruitnent Rules  for the Posts of
Deputy Collectors". Rule 1 is as follows :
263
" Appointrment to the posts of Deputy Collectors
shal | be nade either by nom nation or by pronotion
of suitable Manl atdars
Provi ded that the ratio of appoint ment by
nonmi nation and by pronotion shall as far as
practicabl e be 50:50 :
Provided further that half the vacancies reserved
for appointnent by pronotion shall be filled by
directly recruited M atdars who have put in at
| east seven years service in the posts including
the period spent on probation." C
Rule 2 provi ded for appoi ntnent by nomination. Such
nom nation was to be nade on the result of a conpetitive
exam nation to be held by the State Public Service
Conmi ssion in accordance with the rules in respect thereof
appended as Annexure | to the Recruitnment Rules. The said
Rule 2 also prescribed the qualifications for candidates
desiring to appear in the said exam nation. Anobngst the
qgualifications so prescribed was that the candi dates shoul d
"possess adequat e know edge of Marathi or Gujarati." Rules 3
and 4 of the Recruitment Rules were as follows :
"3. Candi dates appoi nted by nom nation shall be on
probation for a period of two years, the probation
bei ng regul ated according to the rules appended
hereto as Annexure 11
4. After appointnment as Deputy Col | ector, whether
by nomi nation or by pronmotion, the selected
candi date wll have to pass the prescribed
examnations in Hndi and in a regional |anguage
according to the prescribed rules."
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Fol | owi ng upon the reorganization of the States,
Revenue Divisions were abolished and by a Crcular of the
CGovernment of Bonbay dated February 3, 1960, the |ega
fiction of "deenmed dates on the commencenent of service" for
the purpose of inter se seniority of personnel drawn from
different pre-reorganization States and fromthe Division
was abolished. The Crcul ar
264
applied to all the services and consequently the cadre of
Deputy Collectors stood converted into a State-w de cadre.
On the State of @ujarat coming into existence a simlar
notification was issued by the CGovernment of Cujarat on My
1, 1960. Thereafter, the Governnent of Gujarat issued
another circular dated May 27, 1960. The said circular is as
follows :

"Doubts have arisen as respects the directions
gi ven under Governnent Circular No. GSF-1060 dated
the 1st May, 1960.... To renove any doubt in that
behal f, therefore, Governnent is pleased to direct
that the follow ng Explanation shall be and shal
be deemed always to -have been added to the said
circular, nanely -
Expl anation.” - Nothing herein shall apply to
appoi ntnents of  officers, authorities or persons
or to the constitution of tribunals or other
bodi es whi ch nay be made by Governnent on or after
the 1st May, 1960 and the conditions of service of
the officers, authorities or persons appointed or
the nmenbers of the Tribunals or. bodies so
constituted."”
Until then the select list of Mamlatdars fit to-be appointed
as Deputy Collector used to be prepared on the basis of
divisional seniority in their respective Divisions. In
Ranchandra Shankar Deodhar and others~ v. The State of
Maharashtra and others, [1974] 2 S.CR 216 the second
proviso to Rule 1 of the Recruitment Rules was held by this
Court to be void as being violative of Article 16 of the
Constitution. In that case this Court further held that the
procedure for pronotion based on divisional seniority was
also violative of Article 16 and that the State should
readj ust seniority according to State-wi de seniority.

During the period 1960 to 1962 no direct recruits were
appointed to the post of Deputy Collectors, but sixty-one
Mam atdars were pronoted to that post. The reason why not
direct recruitnments were nade during this period was that on
Oct ober 31, 1961, the Governnent sent a requisition for
twel ve Cctober 31, 1961, the Governnent sent a requisition
for twelve posts of Deputy Collectors to the Gujarat Public
Servi ce Comm ssion but the Conm ssion raised certain queries
with regard to the qualification Prescribed by clause (c) of
Rul e

265
2 of the Recruitment Rules that the candi date shoul d possess
an adequate know edge of Marathi or Gujarati”. The reason

for this query was that on the reorgani zation of the State
of Bonmbay, the State of GQujarat which came into being
consi sted of those areas of the State of Bonbay which were
predom nantly CQujarati-speaking areas while the State of
Mahar ashtra consisted of the territories of the State of
Bonbay of which the predom nant | anguage was Marathi and the
City of Bonmbay of which Marathi was not the predoni nant
| anguage. Consi derabl e correspondence took place between the
Comm ssion and the Governnent. Utimately, a conpetitive
exam nation for the posts of Deputy Collectors was held in
July 1962. The results of this exam nation were declared in
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January 1963 and the Commi ssion sent its reconmendations in
February 1963. The Governnent thereupon issued orders for
appoi ntnent of the candidates so selected by the Public
Service Conmission in May 1963. Thus, in 1963 and later the
direct recruits came to be appointed. The Government of
CGuj arat issued on Decenmber 12, 1971, a seniority list as on
January 1, 1971. The list of- the pronptees was prepared on
the basis of their continuous | ength of service and the I|ist
of the direct recruits was prepared on the basis of the
dates of their respective appointnents. A conbined seniority
list showing seniority inter se between the pronotees and
the direct recruits was also prepared. It may be mentioned
that ever since 1941 in the Province of Bonbay and
thereafter in the State of Bonbay and subsequently in the
State of Qujarat the principle of continuous officiation had
been admittedly followed. The direct recruits filed a wit
petition in the Gujarat- H gh Court being Special Givi
application No. 1401 of 1972 challenging the said seniority
list. The parties, apart fromthe State of Gujarat, nanely,
the pronotees and the direct recruits, were arraigned in a
representative capacity in the said wit petition. The
grievance of the direct recruits was that the pronotees who
were pronoted duringthe period 1960 to 1963 were given
seniority over those directly recruited in 1963 and | ater.
It was their contention that as the appointnents to the
cadre of Deputy Collectors were made on the basis of a quota
allocation, a system of rotation should -also apply. A
| earned Single Judge of the Gujarat H gh Court by his
judgrment dated Novenmber 30, 1973, disnmissed the said wit
petition holding that Rule 1 of the Recruitnent Rules
required inplenentation of the quota as far as it was
practicable and, therefore, the
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promoti ons of Mam atdars nade between 1961 and 1963 were
regular. The direct recruits thereupon filed a Letters
Pat ent Appeal being letters Patent Appeal No. 113 of 1974.
In the said Letters Patent Appeal the direct /recruits
contended that the pronbtees had not been appointed in
substanti ve vacancies, but were appointed in such vacancies
only on the date on which they were confirmed. By its
judgrment dated Novenber 12, 1975, the Division Bench of the
Gujarat H gh Court held that the Government ought to have
followed the roster nethod. The pronotees t her eupon
approached this Court in appeal. During the pendency of the
appeal, on January 1, 1976, the Governnent -prepared a
seniority list on the basis of the judgnent of the D vision
Bench. By its judgment delivered on Novenber 1, 1976, and
reported as N R Chauhan and others v. State of CGujarat and
others, [1977] 1 S.C R 1037 this Court partly allowed the
sai d appeal filed by the pronotees.

In Chauhan’s Case the Court accepted the explanation
given by the State of Gujarat for its inability to hold the
exam nation. The Court summarized the conclusions it had
reached as follows (at page 1053)

"1 The pronotions of manl atdars made by Gover nnent
bet ween 1960 and 1962 are saved by the 'as far as
practicable’ proviso and therefore valid. Here it
falls to be noticed that in 1966 regular rules
have been franmed for promptees and direct recruits
flowing into the pool of Deputy Collectors on the
sanme quota basis but with a basic difference. The
saving provision ’'as far as practicable’ has been
deleted in the 1966 rules. The consequence bears
upon seniority even if the year is treated as the
unit for quota adjustnent.
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2. If any pronotions have been nade in excess of
the quota set apart for the mam atdars after rules
in 1966 were made, the direct recruits have a
legitimate right to claim that the appointees in
excess of the allocable ratio from anong
mam atdars will have to be pushed down to |ater
years when their pronotions can be regul ari sed by
bei ng absorbed in their lawful quota for these
years. To sinplify, by illustration, if 10 deputy
col l ectors’

substantive vacancies exist in 1967 but 8
pronot ees were appointed and two direct recruits
al one were secured, there is a clear transgression
of the 50 : 50 rule. The redundancy of 3 hands
from anmong -~ pronotees cannot claimto be regularly
appoi nted on a permanent basis. For the time being
they occupy the posts and the only official grade
that can be extended to themis to absorb themin
the subsequent vacancies allocable to pronotees.
This will have to be worked out down the Iine
wherever there has been excessive representation
of pronotees in the annual intake.....

3. The quota rule does not, inevitably, invoke The
application of The rota rule. The inpact of this
position is that if sufficient number of direct
recruits have not been forthconming in the years

since 1960 to fill in the ratio due to them and
those deficient vacancies have been filled up by
pronmotees, later direct recruits cannot claim

"deenmed’ dates of appointnent for seniority in
service with effect from the tinme, according to
the rota or turn, the direct recruits’  vacancy
arose. Seniority wll depend “on the length of
continuous officiating service and cannot be upset
by later arrivals fromthe open market save to the
extent to which any excess pronptees nmay have to
be pushed down as indicated earlier."
(Enphasi s suppli ed.)

After discussing the case law, the Court then sumed up the

further

conclusions it had reached and gave the requisite

directions for reframng the inter se seniority list. These
concl usions and directions are as follows (at pages 1057-58)

268

"(a) The quota system toes not ~necessitate the
adoption of the rotational rule in practica
application. Many ways of working out °’quota’
prescription can be devised of which rota is
certainly one.

(b) Wile laying town a quota when filling up
vacancies in a cadre frommore than one source, it

is open to Government, subject to tests under Art.
16, to choose 'a year’ or other period or -the
vacancy by vacancy basis to work out the quota
anmong the sources. But once the Court is
satisfied, examning for constitutionality the
nmet hod proposed, that there is no invalidity,
adm ni strative technology my have free play in
choosi ng one or other of the famliar processes of
i npl enenting the quota rule. W, as Judges, cannot
strike down the particular schenme because it is
unpal atabl e to forensic taste.

(c) Seniority, nor ally is measured by |ength of
continuous, officiating service - the actual 1is
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easily accepted as the legal. This does not
precl ude a di fferent prescription,
constitutionally tests being satisfied.

(d) A periodisationis needed in the case to
settle rightly the relative «clainms of pronpotees
and direct recruits. 1960-62 forms period A and
1962 onwards fornms period B. Pronptees regularly
appointed during period A in excess of their
gquota, for want of direct recruits (reasonably
sought but not secured and because tarrying | onger
would injure the administration) can claimtheir
whol e I ength of service for seniority even agai nst
direct recruits who may turn up in succeeding
peri ods.

(e) Pronotees who have been fitted into vacancies
beyond their quota during the period - the year
being regarded” as the unit - nust suffer surviva
as invalid -appointees acquiring new life when
vacanciesin their quota fall to be filled up. To
that extent they will step down, rather be pushed
down as against direct recruits who were |ater but
regul arly appointed within their quota." (Emphasis
supplied.)

Thereafter, on  January 19, 1978, "the GCovernnment of
Gujarat prepared a /'seniority list pursuant to the directions
given by this Court in Chauhan’s Case. Thereupon, in March
269
1978 the direct recruits filed a wit petition in the
Gujarat A High Court  being Special Civil Application No.
1407 of 1978 challenging the said seniority Llist dated
January 19, 1978. This wit petition was also filed in a
representative capacity and the parties thereto are the sane
as in the earlier wit petition, —nanely, Special G vi
Application No. 1401 of 1972, save that as N K Chauhan had
retired, G K Dudani has been joined as a party in his
pl ace. The main contention of the  direct recruits in the
said Special Civil Application No. 1407 of 1978 was that
there were only thirty substantive vacancies in the
per manent strength of the Deputy Collectors’ cadre and the
bal ance of thirty-one vacancies was in the tenporary posts
created by the State Governnent or _ex-cadre -posts and
consequently the thirty-one pronptees could not be deened to
be "regularly appointed" as required by direction 'd given
i n Chauhan's Case.

In Cctober 1978 the promptees also filed a wit
petition in the Gujarat Hi gh Court, being Special G vi
Application No. 2199 of 1978, challenging the said seniority
[ist of January 19, 1978, raising two contentions. The first
contention was that quota was not distributed on the basis
of actual or utilized vacancies but only the filled-up
vacanci es of the officers who had continued to “officiate
till retirement or death. The second contention was that the
appoi ntnent of junior tine-scale |.AS. Oficers in the
cadre of Deputy Collectors was irregular because the
relevant rule prescribed only two sources of recruitment,
nanely, pronmotion from!|ower rank and direct recruitnent. W
my mention that the second contention raised by the
pronmotees was given up as it transpired at the hearing of
the said wit petition that the junior time-scale 1.A S
Oficers were appointed to the posts of Assistant Collector
and not to the posts of Deputy Collector, and even a Deputy
Col l ector after he was nomnated to the I. A S. was appoi nted
as an Assistant Col |l ector.

Both the said wit petitions were heard together by a
Di vision Bench of the Gujarat H gh Court. Accepting the
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above contention of the direct recruits, the Division Bench
of that Hi gh Court observed that the officers pronoted
during period A to the posts of Deputy Collectors fell in
four categories, nanely,

270
(i) Pronotees appointed to substantive vacancies
in the cadre of Deputy Coll ectors.
(ii) Pronotees appointed to hold ex-cadre posts.
(iii) Pronotees appointed to tenporary posts cadre
posts or ex-cadre posts.
(iv) Pronotees who wer e first pl aced on
conditional select |Ilist during period A and were
pl aced on wunconditional select list after their
performance was found satisfactory.
So far as the first category is concerned, it was
conceded by the direct recruits at the hearing of the said
wit petitions and, in our ~opinion, rightly so, that

promotees falling under that category in excess of their
guota would be senior to subsequently appointed direct
recruits in accordance with their length of continuous
of ficiating service. So~ far ~as the last category is
concerned, the Division Bench rejected the contention of the
direct recruits and observed that Mam atdars were pl aced on
a conditional select list and were appointed to hold the
posts of Deputy Collector and if their performance was found
sati sfactory during the trial period, « they would be
confirmed in those posts and that such confirmation had
nothing to do with 'the length of continuous officiating
service of such Mam atdars. The Division Bench held, and in
our opinion, rightly, that it was the placenment of the
Mam at dars on the select |ist which was material. This
finding of the Division Bench is not  challenged in the
Appeal before us filed by the direct recruits.

The only dispute before wus, therefore, revol ves round
the second and the third categories. According to the
Di vi sion Bench, the question which fell for consideration
with respect to these categories was whether the expression
"pronotees regularly appointed" used in the said direction
(d) in Chauhan’s case neant a regular appointment in the
regul ar course to a cadre post as contra-di stingui shed from
ad hoc appointnent or appointnent to an ex-cadre post.
According to the Division Bench, the expression "pronptees
regul arly appointed during period A in excess of  their
guota" had a
271
direct reference to pronotees regul arly “appointed in
substantive vacanci es which occurred in the cadre of Deputy
Col | ector between 1960 and 1962. According to the Division
Bench, the concept of regular appointnent which was /laid
down in Chauhan’s case was indissolubly wedded to the said
Government Resolution of 1959 read with the said Gover nment
Resol ution of 1941 and, therefore, to read the said
direction independently of the said two Resolutions was to
decree an artificial and unnatural divorce between them The
Di vision Bench held, "Therefore, regularity of appointnent
is not any regularity which our forensic tests may warrant
but it is the regularity in terns of those RESOLUTI ONS." The
Hi gh Court further held that reading the principle laid down
inthe direction (d) in the light of the said Governnent
Resol ution of 1959, pronotees appointed in substantive
vacanci es which occurred in the Cadre of Deputy Collectors
during period A in excess of their quota could alone gain
seniority over the direct recruits in terms of the principle
of the length of continuous officiating service and that
those who were pronoted to the posts of Deputy Collectors
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for being appointed to ex-cadre posts could not be said to
be regularly appointed because their appointnments were not
in substantive vacancies in terms of the said Governnent
Resol ution and that the seniority of those who were so
promoted had to be deternmined from the date on which they
were appointed to fill the substantive vacancies in the
cadre of Deputy Collectors The Hi gh Court then proceeded to
consi der the case of those who were pronpbted to the posts of
Deputy Collectors for being appointed to hold tenporary
posts. According to the Division Bench, they could not be
said to have been "regularly appointed" wthin the nmeaning
of the decision in Chauhan’s case. The Division Bench
observed
"A tenporary post and a substantive vacancy go il
together. There can be a substantive post and a
temporary vacancy but it is difficult for us to
think that there can be a substantive vacancy in a
tenmporary post. The very fact that the post s
temporary mlitates against there being a substan-
tive vacancy in that post. W are, therefore, of
the opinion that the Mnlatdars who were, during
period A, pronoted to the posts of Deputy
Col  ectors and appointed to hold tenporary posts
could not ~ claimseniority interms of the Iength
of
272
their continuous officiating service fromthe date
or dates 'of such promotions. They can claim
seniority in the cadre of Deputy Collectors only
fromthe date or dates from which they were
appointed to the posts of a Deputy Collector in
substantive vacancies in the cadre of Deputy
Col | ectors.

In our opinion, it was not open to the direct recruits
to contend in their Special Civil Application No. 1407 of
1978 that pronotees appointed to hold ex-cadre posts, and
temporary posts, whether cadre posts or ex-cadre posts, were
not regularly appointed during period A and the H gh Court
after perusing Chauhan’s case was in error in  permtting
themto raise this contention. This contention had been
rai sed by the direct recruits in _their earlier wit
petition, namely, Special Cvil Application No. 1401 of
1972. The ||earned Single Judge had rejected this contention
and had held that the appoi ntnents of the pronotees between
1961 and 1963 were regular. Though this point was taken in
the Menmorandum of Appeal in the Letters Patent Appeal filed
by the direct recruits, the Division Bench which heard this
appeal did not disturb this finding nor was this finding
upset in Chauhan’s case. On the contrary, in Chauhan''s case
this Court observed (at page 1055)

“In the instant case it is common ground-that the
appoi ntnents are not on a purely ad hoc basis but
have been regularly nmade in accordance wth the
rules to fill substantive vacancies except  that
the pronotees have exceeded their quota, direct
recruits being unavail able."

In view of this categorical finding in Chauhan’s case,
it was not open to the direct recruits to reagitate this
point. Although by reason of the Explanation which was
inserted in section 141 of the Code of Civil Procedure,
1908, by the Code of Civil Procedure (Anmendnent) Act, 1976,
section 11 of the Code does not in ternms apply to any
proceeding under Article 226 of the Constitution, the
principle of res judicata does apply to all wit petitions
under Article 226. This point was, therefore, barred by the
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principle of res judicata and shoul d never have been all owed
by the High Court to be reagitated.
273
Even apart fromthe question of res judicata, the
Di vision Bench was not right in its approach to Chauhan’s
case. The interpretation placed by the D vision Bench upon
the words "pronotees regularly appointed"” in direction (d)
in Chauhan’s case was wholly erroneous. Under the guise of
interpreting the judgnent in that case, the D vision Bench
of the H gh Court virtually sat in appeal over the judgnent
of this Court and nodified it. The H gh Court ought to have
taken the words in that judgnent in the sense in which they
were used and ought to have applied themto the facts before
it instead of trying to put words in the mouth of this
Court. The Division Bench ignored the fact that this Court
had categorically held that in the case before it the
appoi ntnents had been regularly nade in accordance with the
rules to fill ~substantive vacancies. According to the
Di vi sion Bench, direction (d) in Chauhan’s case neant that
these appointnents should be regularly made only to the
vacancies-in -the permanent posts in the cadre and did not
apply to pronmptees appointed to hold ex-cadre posts. The
record shows that during period A there were thirty
vacancies in permanent posts and thirty-one vacancies in
temporary additional posts. These thirty-one posts were
created initially for a period of one year but renewed from
year to year from 1960 onwards and have been in existence
continuously since then. These tenporary additional posts
were, therefore, not fortuitous posts created for the
purpose of special tasks but fornmed an integral part of the
regul ar cadre, and appointnents to those posts were made
fromthe approved select Iist of Manlatdars prepared in
consultation with the Gujarat Public Service Comm ssion. The
node of appointnment to these posts was to appoint first a
particul ar officer to the cadre post of Deputy Collector and
to continue himas Deputy Collector or depute himto other
Departnents in equivalent posts. | Rule 9(8) of the Bonbay
Cvil Service Rules, 1959, defines "cadre" as neaning the
strength of a service or a part of service sanctioned as a
separate unit. The service of  Deputy Col l ectors is
admttedly a separate unit under the Revenue Department. A
cadre consists of permanent posts and tenporary posts added
to the cadre from time to tinme according to the exigencies
of the service. The difference between permanent and
temporary posts is brought out by the definition of these
expressions given in Rule 9. Under Rule 9(43), a pernmanent
post is a post carrying a definite rate of pay sanctioned
without limt of tinme and
274
under Rule 9(56) a tenporary post is a post carrying a
definite rate of pay sanctioned for alimted tine. Rule 71
sets out the nmanner of fixation of pay of the ‘officer
appointed to a temporary post. The note below Rule 8 is
illumnative and is as foll ows:
"Substantive appointnents to tenporary post s
should be nmade in a limted nunber of cases only,
as for exanple, when posts are, to all intents and
pur poses, quasi permanent or when they have been
sanctioned for a period of not |less than, or there
is reason to believe that they will not term nate
within a period of three vyears. In all other
cases, appointnments in tenporary posts should be
made in an officiating capacity only".
Instruction No.3 to Rule 71 is also illuminative. It
provi des as foll ows
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"Tenporary posts may be di vi ded into the
categories - (i) posts created to perform the
ordinary work for which permanent posts already
exist in a cadre, the only distinction being that
the new posts are tenporary, and not permanent and
(ii) isolated post created for the performance of
special task unconnected with the ordinary work
which a service is called upon to perform An
exanple of the latter type of post is on a
comm ssion on enquiry. A distinction by strict
verbal definition is difficult, but in practice
there should be little difficulty in applying the
di stinction in individual cases. The former class
of post should be considered as a tenporary
addition to the cadre of a service whoever may be
the individual appointed to the post. The latter
class of = tenporary post should be considered as
uncl assi fi ed and i'sol at ed ex-cadre posts.
Tenporary posts which by this criterion should be
considered as tenporary addition to the cadre of a
service should be created in the time-scale of the
service ordinarily without extra remuneration
I ncumbents of these posts wll, therefore, draw
their ordinary time-scale pay."
275
ms is precisely what has been done inthe case of officers
whom the Division Bench has categorized as pronotees
appoi nted to hold ex-cadre posts or pronotees appointed to a
tenmporary post, whether an ex-cadre post or a cadre post.
Even officers hol ding permanent = posts are often deputed to
hol d an ex-cadre post. It was, therefore, imuaterial whether
these pronotees after being appoi nted Deputy Collectors were
deputed to hold an ex-cadre post or not. The position that a
temporary post can be held in a substantive capacity is now
firmy established by decisions of this Court in Bal eshwar
Dass & Os. etc. v. State of UP. & Os., [198]1] 1 S.CR
449 and OP. Singla and Anr. v. Union of India & Os.,
[1984] 4 S.C. C. 450. According to these decisions, al
persons hol ding substantive posts. or tenporary posts in
substantive capacity are nmenbers of the service. In Singla's
case this Court further pointed out (at page 483) "A person
can be said to hold a post, permanent or temporary, in a
substantive capacity only if his appointnent to that post is
not fortuitous or ad hoc." The judgnent in Chauhan’s case is
clear on the point that the appointnent of none of the
promotees in question was a fortuitous or an - ad hoc
appoi ntnent. Further, copi es of the relevant GGazette
notifications have been produced in these Appeals which
clearly bear out not only this fact but also show that the
appoi ntnents of these pronotees were regul arly nade.

The judgnment of the Division Bench, in so “far as it
held that "pronmptees appointed to ex-cadre posts" and
"pronot ees appointed to tenporary posts, cadre posts or ex-
cadre posts" were not regularly appointed during period A
and, therefore, were not covered by direction (d) in
Chauhan’s case was clearly wong and is hereby reversed.

Cvil Appeal No. 2359 of 1980 is filed by the pronotees
and is directed against the judgment and order of the
Di vision Bench of the Gujarat H gh Court naking the rule
issued by that High Court in Special Civil Application No.
1407 of 1978 filed by the direct recruits absolute and
di smissing Special Civil Application No. 2199 of 1978 filed
by the prornmotees. So far as that part of the said Appea
which is directed against dismssal of Special Gvi
Application No. 2199 of 1978 is concerned, the two




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 18 of 19

contentions which were raised before the Hgh Court and
whi ch have been set out above were al so raised
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before us. The pronotees had given up in the H gh Court the
first contention relating to the appointnent of junior time-
scale | .A.S. Oficers in the cadre of Deputy Collectors and
it is nownot open to themto raise this contention. So far
as the second contention is concerned, it is the case of the
pronmpbtees that in addition to thirty vacancies in permanent
posts and thirty-one in tenporary additional posts, there
were nineteen further vacancies, naking in all eighty
vacanci es. The submission of the promptees before us was
that this Court should direct the Governnent of Gujarat to
prepare a fresh seniority list and to give the pronptees the
benefit of these further nineteen vacancies also. The State
of Qujarat has categorically stated both in its affidavit in
reply filed in the G@ujarat Hgh Court as also in its
affidavits filed in this Court that there were in all only
si xty-one vacanci es. The contention of the pronotees that
there wer'e nineteen further ~vacanci es does not seemto be
correct as_ the record bears out the above statenent made by
the State of Gujarat, and after this length of tine it is
not necessary to remt this matter to the H gh Court to
ascertain this fact or to direct the State Governnent to
prepare a fresh seniority list. This litigation has gone on
too long and there nust be a rest and quietus to all things.
In our opinion, Special Cvil Application NO 2199 of 1978
filed by the pronotees was rightly dismni ssed by the Division
Bench.

In the result, we partly allow Gvil Appeal No. 2359 of
1980 and while confirmng the order of the G@ujarat High
Court dism ssing Special Civil Application No. 2199 of 1978,
we set aside its order nmaking absolute the rule issued in
Special Cvil Application No. 1407 of 1978 and disniss the
said Special Civil Application

Cvil Appeal No. 1816 of 1980 is filed by the State of
Gujarat against the order of the Division Bench of the
Gujarat High Court in Special Civil Application No. 1407 of
1978 filed by the direct recruits. This~ Appeal is
accordi ngly all owed.

Al interim orders passed in both these Appeals are
her eby vacat ed.

The real result of this prolonged and unfortunate
litigation is that nost of the pronptees have retired from
277
service and only a few are left to enjoy the fruits of their
victory in the concerts shape of being able hereafter to
fill a higher post in the Indian Adm nistrative Service.
Their msfortune was due to the inability of the Governnnment
of GQujarat to hold a conpetitive exam nation for nom nating
direct recruits to the posts of Deputy Collector because of
the query raised by the Gujarat Public Service Commi ssion
with respect to the particular vernacul ar | anguage of which
the candi date was expected to possess an adequate know edge,
nanely, whether it should be Gujarati or either Marathi or
Gujarati. This query would not have been rai sed had what was
then called the bilingual State of Bonbay not been
bi furcated into two so-called wunilingual States. Those who
have retired have, however, had the honour of being
sacrificial lanbs on the altar of the God of Linguistic
States and can console t thenselves with the know edge that
the local, and in a large neasure even the State,
administration of their State has after the division of the
old State been carried on in the nother tongue of the
residents of the new State. It is tine we lifted the
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Language Curtain which has descended criss-cross across
India so that an Indian can understand another |ndian. St
Paul said in his First Epistle to the Corinthians (xiv.11),

"Therefore if | know not the neaning of the voice, | shal
be unto himthat speaketh a barbarian, and he that speaketh
shall be a barbarian wunto ne." Let us then have a comon

tongue, whatever it be. W nay take pride in our nother
tongue. W nmy take pride in the locality, town or region
fromwhere we conme. But |let us above all prides take pride
i n being Indians.

The parties wll bear and pay their own costs of these

Appeal s.

C. A 2359/80 partly all owed.
M L. A C. A 1816/80 all owed.
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