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ACT:

Uttar Pradesh/ Sal'es Tax Act, 1948/ Uttar Pradesh Sal es
Tax Rules, 1948: s. 28-B/r.87 - Constitutional Validity of -
CGoods - Transit of through the State - Failure to surrender
transit pass at check-post - Presunption of sale of goods
within the State - Wether arises.

HEADNOTE

I ndi an Evi dence Act, 1872: s.4 - Rebuttable presunption
- Provision of taxing statute creating a rebuttable
presunption - Effect of.

Words and Phrases: 'Shall presune’ - Meaning of - s.4,
I ndi an Evidence Act/s.28-B Uttar Pradesh Sales ‘Tax Act,
1948.

Section 28 of the Utar Pradesh Sales Tax Act, 1948
authorises the State CGovernment to establish checkposts and
barriers with a view to preventing evasion of tax or other
dues payable wunder the Act in respect of sale of goods in
the State. Section 28-B, added by the U P. Act 1 of 1973,
nmakes provision for the procedure to be foll owed by persons
who intend to transport goods from outside the State by road
through the State to destinations outside the ~State. It
provides that when a vehicle comng fromany place outside
the State and bound for any other place outside the State
passes through the State, the driver or the other person in-
charge of such vehicle shall obtain in the prescribed nmanner
atransit pass from the officer in-charge of the @ first
checkpost or barrier after his entry into the State and
deliver it to the officer in-charge of the checkpost  or
barrier before exit fromthe State. If he fails to do so it
shall be presunmed that the goods carried thereby have been
sold within the State by the owner or person in-charge of
the vehicle. Rule 87 of the Uttar Pradesh Sal es Tax Rul es
1948, inserted by the UP. Sales Tax (First Amendnent)
Rul es, 1974 provides that a person who wi shes to obtain a
transit pass shall nake an application in

940
the prescribed form to the officer in-charge of the
checkpost concerned. It also provides for the issue of

transit pass in triplicate and for inspection of the
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docunents, consignnents and goods to ensure that the
statenents are true.

The appellants, who claimto be engaged in the business
of transport of goods belonging to others for hire and who
in the course of their business have to carry goods from one
State to another State along roads lying in the State of
Uttar Pradesh, questioned the validity of s.28-B of the Act
and r.87 of the Rules by filing wit petitions before the
Hi gh Court. Their contentions were (i) that s.28-B and r.87
were outside the scope of Entry 54 of the Seventh Schedul e
of the Constitution, (ii) that they infringed freedom of
trade, comrerce and intercourse guaranteed under Art. 301 of
the Constitution, and (iii) that they inmposed unreasonabl e
restrictions on the freedom of trade guaranteed under
Art.19(1)(g) of the Constitution. The H gh Court having
upheld the constitutional ~wvalidity of t he i mpugned
provi sions appeals were preferred to this Court by specia
| eave.

In the wit petitions under Art. 32 of the Constitution
in additilon” to the contentions raised in the High Court, it
was submtted that the rule of presunption contained in s.
28-B of the Act wvirtually nmade a person, who had not
actually sold the goods, liable to pay sales tax, and that a
transporter being just atransporter could not be treated as
a dealer wthin the neaning of that expression as it was
defined in the Act at' its comrencenent.

Di sposing of the appeals and wit petitions, the Court,
N

HELD : 1. The decision of the H gh Court uphol ding the
constitutionality of ~s. 28-Bof the Utar Pradesh Sal es Tax
Act, 1948 and r.87 of the Uttar Pradesh Sal es Tax Rul es,
1948 does not call for any interference. [ 957 D

The Act is traceable to Entry 54 in List Il " of the
Seventh Schedule to the Constitution. Section 28-B of the
Act and r.87 of the Rules areenacted to make the |aw
wor kabl e and to prevent evasion of tax. They fall within the
anbit and scope of the power to levy the tax itself. Wen
the legislature has the power to nake a law with respect to
any
941
subject it has all the ancillary and incidental powers to
make that |aw effective. [949 D; 950 E, 949 E]

Sardar Bal dev Singh v. Conm ssioner of Incone Tax Del hi
JUDGVENT:

2. Taxation laws usually consist of- three parts -
chargi ng provisions, nmachinery provisions and provisions
providing for recovery of the tax. The provisions of s. 28-B
of the Act and r.87 of the Rules are just nachinery
provi sions. They do not |levy any charge by thensel ves. They
ensure that a person who has brought goods inside the State
and who has nmade a declaration that the goods are brought
into the State for the purpose of carrying them outside the
State should actually take themoutside the State. If he
hands over the transit pass while taking the goods outside
the State then there would be no liability at all. [949 F
950 C, 949 D, 950 C- DO

Whitney v. Conmm ssioner of Inland Revenue (1925) 10
T.C. 88 and Gursahai Saigal v. Conmi ssioner of |ncone-tax,
Punjab [1963] 3 SSC R 893 referred to.

3. The words 'it shall be presumed that the goods
carried thereby have been sold within the State’ contained
ins. 28-B of the Act only require the authorities concerned
to raise a rebuttable presunption that the goods nust have
been sold in the State if the transit pass is not handed
over to the officer at the checkpost or the barrier near the
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place of exit from the State. The transporter concerned is
not shut out from showi ng by producing reliable evidence
that the goods have not been actually sold inside the State.
It is only where the presunption is not successfully
rebutted the authorities concerned are required to rely upon
the rule of presunption in s. 28-B of the Act. [951 E; 956
B, D|

A presunption is not in itself evidence but only nakes
a prima facie case for the party in whose favour it exists.
It indicates the person on whom burden of proof |ies. Wen
presunption is conclusive it obviates the production of any
ot her evidence to dislodge the conclusion to be drawn on
proof of <certain facts. But when it is rebuttable it only
points out the party on whomlies the duty of going forward
with evidence on the fact presuned, and when that party has
pr oduced
942
evidence fairly and reasonably tending to show that the rea
fact is not as presuned, the purpose of presunption is over.
Then the ‘evidence will determine the true nature of the fact
to be established. [954 F; 955 A]

Wodroffe & Amr Ali’'s Law of Evidence, Vol. | 14th
Edn. 299, WS. Holdsworth’s’ A History of English Law. Vol.
I X, 140 and |zhar Ahmad Khan v. Union of India [1962] Supp
3 SSC R 235, referredto.

4. The words ’'shall presunme’ require the Court to draw
a presunption referred to ina law unless the fact is
di sproved. They contain a rule of rebuttable presunption in
respect of nmatters with reference to which they are used,
and do not |ay down a rule of conclusive proof. These words
occur in statutes wherever facts are to be ascertained by a
judicial process. [953 E-Q

5. A statutory provision which creates a rebuttable
presunption as regards the proof of a set of circunstances
whi ch woul d make a transaction liable to tax with the object
of preventing evasion cannot be considered as conferring on
the authority concerned the power to Ilevy a tax which the
| egi sl ature cannot ot herwi se | evy. Such a rul e of
presunption which has the effect of shifting the burden of
proof cannot be terned unconstitutional when the person
concerned has the opportunity to di splace the presunption by
| eadi ng evidence. [955 G 956 A]

6. It cannot be said that a transaction which is proved
to be not a sale is being subjected to sales tax. ~The
authority concerned before |evying sales tax arrives at the
conclusion by a judicial process that the goods have been
sold inside the State and in doing so relies  upon the
statutory rule of presunption contained in s. 28-B of the
Act which nay be rebutted by the person agai nst . whom-action
is taken under that section. Once a finding is recorded that
a person has sold the goods which he had brought inside the
State, then he woul d be a deal er according to the definition
of the word '"dealer’ in the Act subject to fulfilnment of
ot her conditions prescribed in this behalf. [956 D F]

In the instant case, the assessing authorities nade
assessments ex-parte in some cases proceeding on the basis
that s. 28-B contains a rule of conclusive presunption. The
943
assessees also failed to realise the meaning of that section
and did not attenpt to rebut the presunption. Even genuine
transporters who were not at all engaged in the business of
purchase and sale of goods and had not effected any sal e of
goods, were found in many cases |liable for |arge anpbunts of
tax which they coul d have avoided if the authorities and the
assessees had realised the true effect of the provisions.
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[957 E-G

[To meet the ends of justice the Court approved the
schene evolved by the State providing for withdrawal and re-
exam nation by the respondents of all the assessnment orders
ex-parte or otherwise in respect of the period prior to
1.6.1979, i ssuance of fresh noti ces to the
assessees/ appel | ants/ petitioners and finalisation of
assessment proceedings by the authorities keeping in mnd
the rebuttable presunption contained in s. 28-B, wthdrawal
of ex-parte orders of assessnent passed after 1.6.1979 and
i ssuance of fresh noti ces gi vi ng opportunity to
transporters/assessees to pr esent their cases, and
conpl etion of assessment proceedings within five months from
the date of the judgnment.] [960 C, 959 C D, F;, 960 Al

&

ClVIL APPELLATE JURISDICTION : Civil Appeal Nos. 3376-
80 and 3382 of 1982 etc. and WP. Nos. 663, 9433 of 1981
etc.

From t he Judgnent and Order dated 25th May, 1982 of the
Al | ahabad High Court in Cvil Msc. Wit Petition Nos. 363,
339, 546, 301, 362 and 544 of 1981 respectively.

G L. Sanghi , S. N Kacker, Har bans Lal , C. S
Vai dyanat han, B.P. Singh, Ganga Dev, L.P. Aggarwala & Co.,
R B. Mehrotr a, E. C Aggar wal a, S. K Si nha, Copal
Subramani um Ms. Shoba Dixit, C V. Subba Rao, Madan Lokur
Sushil Kumar, N S. Das Behl, P.H- Parekh, S.C. Jain, OP.
Sharma, G L. Sanghi, Bishanmber Lal, Mehta Dave & Co., Uma
Dutta, S.N. Mehta, Ashok Gover, R shi Kesh, R P. Singh
HM Singh, D P. Mhanty, Ms. Ranic Chabbra, Mss A
Subhashini, B.P. Maheswari, Badridas Sharma and R A. CGupta
for the appearing parties.

The Judgrment of the Court was delivered by :

944

VENKATARAM AH, J. These appeals by special |eave are
filed agai nst the judgnment of the H gh Court of Al l'ahabad in
Cvil M scellaneous Wit Petition No.339 of 1981 and
connected cases delivered on May 25, 1982 holding inter alia
that section 28-B of the Utar Pradesh Sal es Tax Act, 1948
(U P. Act No. XV of 1948) (hereinafter referred to as 'the
Act’) and rule 87 of the Utar Pradesh Sales Tax Rul es, 1948
(hereinafter referred to as ’'the Rules’) framed by the
CGovernment of Uttar Pradesh in exercise of “its powers
conferred under the Act, as constitutionally wvalid and
dismssing the Wit Petitions wth costs. There are also
before us a nunmber of wit petitions presented under Article
32 of the Constitution in which simlar contentions are
raised. W are disposing of all the appeals and the
connected wit petitions by this comobn judgnent. But we are
setting out the facts in one set of appeals for purposes of
all these cases as the questions involved are nostly | ega
i ssues.

The appellants who claimto be engaged in the business
of transport of goods belonging to others for hire from one
place to another and who in the course of their business
have to carry goods fromone State to another State al ong
roads lying in the State of Uttar Pradesh filed the wit
petitions out of which these appeals arise feeling aggrieved
by the restrictions inmposed on themby section 28-B of the
Act and rule 87 of the Rules and the orders of assessnent
passed under the Act against them by the Sales Tax
authorities of the State of Utar Pradesh.

The Legislature of a State is entitled to levy tax on
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sal es under Entry 54 of List Il of the Seventh Schedule to
the Constitution. The Act, however, cane into force prior to
the commencenment of the Constitution. Wen the State of
Utar Pradesh found that there was |arge scal e evasion of
sal es tax by persons engaged in trade who were bringing
goods from outside the State of Uttar Pradesh into that
State the Legislature enacted certain neasures by way of
amendnment of the Act to prevent as far as possible such
evasion. First, section 28 of the Act was enacted in 1956
providing for establishment of check-posts and barriers. It
was substituted by an amended section 28 by U P. Act 11 of
1972 which inter alia provided for the establishnent of
check-posts and barriers at the boundaries of the State and
al so for inspection of goods while in
945
transit. Even this provision was found to be inadequate.
Therefore by U P. Act 1 of 1973, the State Legislature
substituted the said amended section 28 by a new section 28
and al so ‘added sections 28-A,28-B, 28-C and 28-D to dea
with the " probl ens of evasion arising out of transactions in
whi ch goods imported into the State from outside were
i nvol ved. Section 28-A deals with the provisions governing a
person who inports goods by road into the State from any
pl ace outside the State. Section 28-C deals wth the
regul ation of delivery and carrying away of the goods which
are brought into the State by rail, river or air. W are not
concerned with sections 28-A and 28-C in these cases.
Similarly section 28-Dis not material for us as it deals
with cases governed by section 28-A and section 28-C
Section 28 and section  28-B which are material  for these
cases as they now stand read thus
"28. Establishnment of check-posts —and barriers -
The State Government, if it is of opinion that it
is necessary so to do with a viewto preventing
evasi on of tax or —other dues payable under this
Act in respect of the sale of goods wthin the
State after their inport into the State, may by
notification in t he Gazette di rect t he
establ i shnent of check-posts or barriers at such
places within the State as may be specified in the
notification.
28-B. Transit of goods by road through the State
and issue of transit pass - Wen a vehicle com ng
fromany place outside the State and bound for any
other place outside the State passes- through the
State, the driver or other person in charge of
such vehicle shall obtain in the prescribed manner
a transit pass from the officer in charge of the
first check-post or barrier after his entry'into
the State and deliver it to the officer in charge
of the check-post or barrier before his exist from
the State, failing which it shall be presuned that
the goods <carried thereby have been sold within
the State by the owner or person in charge of the
vehicle."
Rul e 87 of the Rules which was inserted into the Rul es by
946
the U P. Sales Tax (First Anendnent) Rules, 1974 for the
pur pose of section 28-B of the Act reads thus :
"87. Transit of goods by road through the State
and issue of transit pass - (1) The driver or
ot her person-in-charge of a vehicle shall, in
order to obtain a pass under section 28-B, submt
an application, in triplicate on Form XXXIV to the
of fice-in-charge of the check-post or barrier, if
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any, established near the point of entry into the
State, hereinafter referred to as Entry Check-

Post .
(2) The O ficer-in-charge of the Entry Check Post
shall, after exam ning the documents and after

maki ng such enquiries as he deens necessary, issue
a pass on the duplicate and triplicate copies of
the application, retaining the original hinself.
The pass shall specify the check-post or the
barrier (hereinafter referred to as the Exit Check
Post) of the State to be crossed by the vehicle or
vessel and the tine and date upto which it shoul d
be so crossed.
(3) The driver or other person-in-charge of the
vehicle or vessel shall stop his vehicle at such
Exit Check ~Post, surrender the duplicate copy of
pass and- allow the officer-in-charge of the check
post to inspect the docunents, consignments and
goods in ~order to ensure that the consignnents
bei ng taken out of the State are the sane for
which pass had “been obtained. The Oficer-in-
charge of the Exit Check Post shall issue a
recei pt on the triplicate copy of the pass for the
duplicate copies surrendered by the driver or
ot her person- in-charge of the vehicle.
(4) The O ficer-in-charge of ~ the Exit Check Post
shal | have powers to detain, unload and search the
contents of the vehicle for the purpose nmentioned
in sub-rule (3)."

The rel evant part of Form No. XXXIV which is issued in

triplicate reads thus :
947
SODHI TRANSPORT v. STATE [ VENKATARAM AH, J.]
"TRI PLI CATE
FORM XXXI V
Application for issue of Transit Pass
(To be submitted in(triplicate)
(See rule 87(1) of the U P. Sales Tax Rules, 1948)

L s/ o

s r/io . oo (full

address)............. her eby decl are that I am the

owner/driver of wvehicle/truck No................ belongi ng

to............. (Name and address of the owner/ transporting

agency.)

2. |  hereby decl are that the consignnents -detail ed

overl|l eaf being carried by the above vehicle are neant for

destination in other States. They will not bel unl oaded or

delivered any- where in Utar Pradesh.

3. %Y vehi cl e/ truck wil | Cross Uttar

Pradesh................ (nane of t he ot her

State) . .. Bor der

at........ L. check post on or before

(date) by ........... hours(time)...................

Date............

Time............ Si gnature

Place........... st at us
Transit Pass

Serial No..........

Vehicle/truck no. ........ ... ... . . ... . . . ... carrying
the consignnents nentioned overleaf is permtted to cross
the UWtar Pradesh ........... (Nanme of the other State)
Bor der = Check Post by
..................... hours ...................on or before
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Signature of the O ficer
I/ c Check Post
SEAL

*Strike out whichever is not applicable.

Certified that | have received the duplicate copy of
this pass.
Place ..............

Signature of the O ficer
( SEAL)."
I/ c Check Post

Now section 28 authorises the State Governnment to
est abl i sh _check-posts and barriers, if it so desires, with a
view to preventing evasion of tax —~or other dues payable
under the Act in respect of ~ sale of goods in the State of
Uttar Pradesh. Section 28-B makes provision for the
procedure to be followed by persons who intend to transport
goods by roads into the State of Utar Pradesh from pl aces
out outside the State of Utar Pradesh for the purpose of
transporting them to places situated outside that State. It
provides that when a vehicle coming from any place outside
the State of Utar  Pradesh and bound for any other place
outside the State passes through the State, the driver or
ot her person in-charge of such vehicle shall obtain in the
prescri bed manner a transit pass fromthe officer in-charge
of the first check-post or barrier after his entry .into the
State and deliver it to the officer in-charge of the check-
post or barrier before the exit - fromthe State. If he fails
to do so, it shall be presumed that the goods carried
thereby have been sold wthinthe State by the owner or
person in-charge of the vehicle. Such presunption when drawn
agai nst the owner or the person in charge of the vehicle and
he is held to have sold the goods inside the State of Utar
Pradesh all the liabilities under the Act which arise in the
case of a person who sells goods inside the State would
arise. Rule 87 provides that a person
949
who wishes to get a transit pass shall nmake an-application
in Form No. XXXIV to the officer in-charge of the check-post
concerned. It also provides for the issue of the transit
pass in triplicate and for inspection of the docunents,
consi gnnents and goods to ensure that the statenents made
are true.

The validity of sections 28, 28-B and rule- 87 was
guestioned by the petitioners who filed the wit petitions
in the Hi gh Court on various grounds. Broadly the
contentions were that (i) the provisions were outside the
scope of Entry 54 of List Il of the Seventh Schedule to the
Constitution; (ii) they infringed freedom of trade, commrerce
and intercourse guar anteed under Article 301 of the
Consti tution; and (iii) t hey i mposed unr easonabl e
restrictions on the freedom of trade guaranteed under
Article 19(1)(9) of the Constitution. The H gh Court
rejected these contentions and dismssed the wit petitions.
Hence these appeals by special |eave have been filed. Sone
wit petitions have also been filed in this Court. Al these
were heard together by us.

Now the i mpugned provi sions are just machi nery




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 15

provi sions. They do not |levy any charge by thensel ves. They
are enacted to ensure that there is no evasion of tax. As
al ready observed, the Act is traceable to Entry 54 in List
Il of the Seventh Schedule to the Constitution which reads

thus : ’'54. Taxes on the sale or purchase of goods other
than newspapers subject to the provisions of entry 92A of
List 1. It is wellsettled that when the Legislature has the

power to nake a law with respect to any subject it has al
the ancillary and incidental powers to make the |aw
effective. Taxation Ilaws usually consist of three parts -
chargi ng provi sions, machinery provisions, and provisions
providing for recovery of the tax. W may refer here to the
observations of Lord Dunedin in Witney v. Conm ssioner of
I nl and Revenue [1925] 10 T.C 88 (110). The Ilearned Lord
said :
"My Lords, I shall . now permit nyself a genera
observation. Once that it is fixed that there is
liability, it is antecedently highly inprobable
that the “statute should not go on to nmake that
lirability effective. A statute is designed to be
wor kabl e and the interpretation thereof by a Court
shoul d be to secure that object, unless crucia
950
om ssion or clear direction makes that end
unattai nable. Now there are three stages in the
i mposition of a tax : there is the declaration of
liability, that what persons in respect of what
property  are liable. Next , there is t he
assessment. Liability does not depend on
assessnent. That, exhypothesi, has already been
fixed. But assessnent particul arises the exact sum
which a person liable has to pay. Lastly, cone the
net hods of recovery, if the person taxed does not
voluntarily pay."

These observations are quoted wth approval by our
Court in @ursahai Saigal v.  Conmissioner of Incone-tax,
Punjab [1963] 3 S.C. R 893 at 900. The provisions of section
28-B of the Act and rule 87 of the Rules which are inpugned
in these cases as nentioned above are just rmachinery
provi sions. They inmpose no charge on the subject. They are
enacted to ensure that a person who has brought the goods
inside the State and who has made a declaration that the
goods are brought into the State for the purpose of carrying
them outside the State should actually take them outside the
State. If he hands over the transit pass while taking the
goods outside the State then there would be no liability at
all. It is only when he does not deliver the transit pass at
the exit check post as undertaken by him the question of
raising a presunption against himwould arise. W  shal
revert to the question of presunption again at ~a /later
stage, but it is sufficient to say here that these
provisions are enacted to nake the law workable ‘and to
prevent evasion. Such provisions fall within the anbit and
scope of the power to levy the tax itself. Dealing with the
question of wvalidity of section 23-A of the Indian Incone
Tax Act, 1922 this Court observed in Sardar Bal dev Singh v.
Comm ssioner of Income Tax, Delhi & Ajnmer [1961] 1 S.CR
482 at page 493 thus :

"In spite of all this it seems to us that the
| egi sl ati on was not inconpetent. Under Entry 54 a
| aw could of course be passed inposing a tax on a
person on his own incone. It is not disputed that
under that entry a law could also be passed to
prevent a person from evading the tax payable on
his own incone. As is well-known the |egislative
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entries have to be read in a very wi de manner and
951

so as toinclude all subsidiary and ancillary
matters. So Entry 54 should be read not only as
authorising the inposition of a tax but also as
aut horising an enactment which prevents the tax
i nposed being evaded. If it were not to be so
read, then the admtted power to tax a person on
his own income mght often be nade infructuous by
i ngeni ous contrivances. Experience has shown that
attenpts to evade the tax are often made."

We shall now deal wth the question relating to the
presunption contained in section 28-B of the Act. It is seen
that if the transit pass is not handed over to the officer
i n-charge of the check-post or barrier before his exit from
the State it shall be presumed that the goods carried
thereby have been sold inside the State by the person in
charge of the said goods. It is contended that the said rule
virtually makes a person who has not actually sold the goods
liable to pay sales tax and it is further argued that a
transporter being just a transporter cannot be treated as a
dealer within the meaning of that expression as it was
defined in the Act at the time when section 28-B was
introduced into the Act.” The appellants. contend that the
words 'it shall be presuned that the goods carried thereby
have been sold within the State’ in section 28-B of the Act
as nmeaning that it shall be conclusively held that the goods
carried thereby have been sold within the State to buttress
their argument that a tax is being levied on a transaction
which is not a sale at all under Entry 54 of List Il of the
Seventh Schedule by introducing a legal fiction. This
argunent overl ooks the essential difference between the two
sets of words set out above. The neaning of these words
woul d become clear if we read the definitions of the words
"may presune’, 'shall presume’, and 'concl usive proof’ given
in section 4 of the Indian Evidence Act, 1872, although the
said Act is not directly attracted to this case. These words
nmean as follows :

"4, ' May presunme’. Whenever it is provided by this

Act that the Court nmay presune a fact, it nay
either regard such fact as  proved, unless and
until it is disproved; or may call for proof of
it;
"Shal | presune’. Wienever it is directed by this
Act that Court shall presune a fact, it shall

952
regard such fact as proved, unless and until it is
di sproved;
"Concl usive proof’. Wen one fact is declared by
the Act to be conclusive proof of another, the
Court shall, on proof of the one fact, regard the

other as proved, and shall not allow evidence to
be given for the purpose of disproving it."

In the Indian Evidence Act, 1872 there are three cases
wher e concl usi ve presunpti on may be drawn. They are sections
41, 112 and section 113. These are cases where | aw regards
any amount of other evidence will not alter the conclusion
to be reached when the basic facts are admitted or proved.
In Whodroffe & Amir Ali’'s Law of Evidence (Vol. |) 14th
Edition at page 299 it is stated thus :

"Concl usi ve presunptions of law are

"rules deternining the quantity of evidence
requisite for the support of any particular
avernent, which is not pernmitted to be overcone by
any proof that the fact is otherw se. They consi st
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chiefly of those cases in which the 1long
experi enced connection, just alluded to has been

found so general and uniform as to render it
expedi ent for the conmon good that this connection
shoul d be taken to be inseparable and universal
They have been adopted by common consent, from
notives of public policy, for the sake of greater
certainty, and the pronotion of peace and quiet in
the community; and therefore, it 1is that al
corroborating evidence is dispensed with, and al
opposi ng evidence is forbidden (Taylor, BEv., s.71
Best, Ev., p. 317, s.304").

Rebutt abl e presunptions of |law are, as well as the
f orner,
"the result of the general experience of a
connection between certain facts or things, the
one

953
being usually found to be the conpanion or the
effect of the other. ~The connection, however, in
this class is not so intimate or so uniformas to
be conclusively presunmed to exist in every case;
yet, it is so general that the law itself, wthout
the aid /of a jury, infers the one fact fromthe
proved existence of the other in the absence of
all opposing evidence. In~ this -nbde, the I|aw
defines the nature and the anount of the evidence
which is ‘sufficient to establish a prima facie
case, and to throw the burden of proof upon the
other party; —and if no opposing evidence is
offered, the jury are boundto find in favour of
the presunption. A contrary verdict might be set
asi de as bei ng agai nst evidence. The rules in this
class of presunptions-as in the former, have been
adopted by comon consent from notives of public
policy and for the pronotion of the general good;
yet not as in the former <class forbidding al
further evidence, but only dispensing with it till
some proof is given on the other side to rebut the
presunption raised."

Having regard to the definition of the words ~ may
presune’, it is open to a court where they are usedin its
di scretion either to draw a presunption referred toin alaw
or may not. The words 'shall presune’ require the court to

draw a presunpti on accordingly, unl ess. the fact is
di sproved. They contain a rule of rebuttable presunption
These words i.e., ’'shall presune’ are being used in Indian

judicial lore for over a century to convey that they |ay
down a rebuttable presunmption in respect of matters’ with
reference to which they are used and we shoul d expect that
the U.P. Legislature also has used themin the same sense in
whi ch Indian courts have understood them over a |ong period
and not as laying down a rule of conclusive proof. In fact
these presunptions are not peculiar to the Indian Evidence
Act. They are generally used wherever facts are to be
ascertained by a judicial process.

The history of the rules regarding presunptions is
succintly given in WS. Holdsworth's *A History of English
Law (Vol.IX) at page 140 thus :

954
"From tine to time the ordinary process of
reasoni ng have suggested various inferences, which
have been treated by the courts in different ways.
Sonetimes they are treated as more or less
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probabl e inferences of fact; and it is possible,
though by no nmeans certain, that in the renote
past nost presunpti ons ori gi nat ed as nere
presunptions of fact. Just as in the case of
judicial notice, the courts, as a matter of conmon
sense, assune the existence of matters of common
know edge without further proof; so they easily
drew an obvious in ference from facts proved or
adnmtted, and thus created a presunption, as
conmon sense dictated. And just as the truisms
whi ch el ementary experience teaches came to be

enbodi ed in maxims which illustrate the origins of
the doctrine of judicial notice, so other maxins
arose which illustrate the origins, in that sane

el enentary experience, of some of the commpnest of
the presunptions known to the law. But it was
i nevitable that as the |aw developed, sone of
t hese presunptions should be so frequently drawn
that they took upon thensel ves the character of
rules of |aws and we shall see that, owing to the
exigencies of primtive mnethods of trial, the
Legi sl ature and the courts were active in creating
them Sone ~of them were made or becane only prima
facie rules - rules, that is, which were
rebuttable by further evidence. Qhers were made
or becane /irrebuttable, and therefore, in effect
rules of law. Qthers hovered uncertainly on the
border [ine of rebuttable and i rrebuttable
presunptions......

A presunption is not in-itself evidence but only nakes
a prima facie case for party in whose favour it exists. It
is a rule concerning evidence. It indicates the person on
whom the burden of proof lies.~ Wen presunption is
concl usive, it obviates the production of any other evidence
to dislodge the conclusion to be drawn on proof of certain
facts. But when it is rebuttable it only points out the
party on whomlies the duty of going forward w th evidence
on the fact presunmed, and when that party has  produced
evidence fairly and reassonably tending to show that the
real fact is not as presuned the
955
pur pose of presunption is over. Then the evidence wll
determ ne the true nature of the fact to be established. The
rules of presunption are deduced from enlightened hunan
know edge and experience and are drawn fromthe connection
relati on and coi nci dence of facts, and circunstances.

In Izhar Ahmad khan v. Union of India, [1962] Suppl. 3
S.C R 235 @257 Gajnendragadkar, J. (as he then  was)
expl ai ns the neaning of a rebuttable presunption thus :

"It is conceded, and we think, rightly, that a
rule prescribing a rebuttable presunption is a
rule of evidence. It is necessary to anal yse what
the rule about the rebuttable presunption really
means. A fact A which has relevance in the proof
of fact and inherently has sone degree  of
probative or persuasive value in that behal f nmay
be weighed by a judicial mnd after it is proved
and before a conclusion is reached as to whether
fact is proved or not. Wien the |aw of evidence
makes a rul e provi di ng for a rebuttabl e
presunption that on proof of fact A, fact shall be
deened to be proved unless the contrary is
established, what the rule purports to dois to
regulate the judicial process of appreciating
evi dence and to provide that the said appreciation
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will draw the inference fromthe proof of fact A
that fact has al so been proved unless the contrary
is established. 1In other words, the rule takes
away judicial discretion either to attach the due
probative value to fact A or not and requires
prima facie the due probative value to be attached
in the matter of the inference as to the existence
of fact B, subject of <course, to the said
presunpti on being rebutted by Proof to the
contrary..."

In our opinion a statutory provision which creates a
rebuttabl e presunption as regards the proof of a set of
ci rcunst ances which woul'd nake a transaction liable to tax
with the object of preventing evasion of the tax cannot be
consi dered as conferring on. the authority concerned the
power to levy a tax which the Legislature cannot otherw se
levy. A rebuttable presumption. which is clearly a rule of
evi dence has
956
the effect of shifting the burden of proof and it is hard to
see how it is unconstitutional when the person concerned has
the opportunity to displace the presunption by [eading
evi dence.

We are of the viewthat the words contained in-section
28-B of the Act only require the authorities concerned to
rai se a rebuttabl e presunption that the goods nust have been
sold in the State if the transit pass i's not handed over to
the officer at the check-post or the barrier near the place
of exist fromthe State. The transporter concerned is not
shut out from show ng by producing reliable evidence that
the goods have not been actually sold inside the State. It
is still opento himto establish that the goods had been
di sposed of in a different way. He may establish that the
goods have been delivered to sone other person under a
transaction which is not a sale, they have been consumed
inside the State or have been redespatched outside the State
wi thout effecting a sale wthinthe State etc. It is only
where the presunption is not ‘successfully rebutted the
authorities concerned are required to rely upon-the rule of
presunption in section 28-B of the Act. It-is, therefore,
not correct to say that a transaction which is proved to be
not a sale is being subjected to sales tax. nme authority
concerned before levying sales tax arrives at the concl usion
by a judicial process that the goods have been sold inside
the State and in doing so relies upon the statutory rul e of
presunption contained in section 28-B of the Act which nay
be rebutted by the person agai nst whom action.is taken under
section 28-B of the Act. Wen once a finding is recorded
that a person has sold the goods which he had brought i nsi de
the State, then he would be a deal er even according to the
definition of the word ’'dealer’ as it stood fromthe very
conmencenment of the Act subject to the other conditions
prescribed in this behalf being fulfilled. A person who
sells goods inside the State of Uttar Pradesh and fulfills
the other conditions prescribed in that behalf is a dealer
even as per anendnments nade in 1959, 1961, 1964, 1973 and
1978 to the said definition. There is, therefore, no
substance in the contention that a transporter was being
made |iable for the first tine after 1979 with retrospective
effect to pay sales tax on a transaction whichis not a
sal e. Tax becones payable by him only after a finding is
recorded that he has sold the goods inside the State though
with the help of the presunption which is a rebuttable one.
957

The levy of sates tax on goods which are held to have
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been sold inside the State cannot be considered as
contravening Article 301 of t he Consti tution. The
restrictions inposed are not also shown to be unreasonabl e.
They do not unduly hanper trade. On the other hand they are
i mposed in the public interest. The contentions based on
article 301 and Article 19(1)(g) of the Constitution are,
therefore, w thout substance.

The foregoing discussion disposes of the contentions
regardi ng | egislative conpetence or unreasonable character
of tile provisions contained in section 28-8 of the Act and
rule 87 of the Rules. They are introduced, as stated
earlier, to check evasion and to provide a machinery for
| evying tax from persons  who di spose of goods inside the
State and avoid tax which they are otherwise |iable to pay.
The law provides enough protection to them and nakes
provision to enable them to show that they are in fact not
liable to pay any  tax. The decision of the H gh Court
uphol ding the constitutionality of section 28-B of the Act
and rule 87 of the Rules does not call for any interference.
We uphold the validity of the said provisions.

Thi s, _however, does not solve-all the problenms posed
before us by sone of the parties who are involved in these
cases. W have found that~ in sone cases the assessing
authorities have made -~ assessnents ex parte wi t hout
appreciating the true nmeaning of the rule of presunption
contained in section 28-B of the Act. They have proceeded
virtually on the basis that the section contains a rule of
concl usi ve presunption. Even the -assessees have failed to
realise the neaning of that section and do not appear to
have nade any attenmpt to rebut the presunption. It is
noticed that in many cases even genui ne transporters who are
not at all engaged in the business of purchase and sal e of
goods and have not effected any sale of ~ goods have been
found liable for Iarge ambunts of tax, which they could have
avoided, if the authorities and the assessees had realised
the true effect of the provisions contained in section 28-B
of the Act. This has led to serious prejudice in nmany cases.
When this fact was brought to the notice of the |[earned
counsel for the State of Utar Pradesh he very /fairly
submitted on behal f of the Comm ssioner of Sales Tax thus:
958

"Whereas it was observed by the Hon’ble Court in
the course of the discussion that the presunption
under section 28-B is a rebuttable presunption.
Whereas it was pointed out ~that ~while the
Commi ssi oner of Sales Tax had issued a circular in
1985 to the effect that ways and neans wll be
found to ensure that inter-State transporters who
are not engaged in buying or selling of goods in
the UWtar Pradesh are not unduly inconvenienced
but the said circular was not extant when
assessments were nade in numerous pre-1985 cases.
VWereas it was nentioned by the appellants and
petitioners that it would be virtually inpossible
to produce the exit permts of pre-1979
assessnents and that it would not be reasonable to
treat them as dealers who had sold assessable
goods in Utar Pradesh. Now, therefore, the
Conmi ssi oner of Sales Tax states as under :-

1. A large nunber of Civil Appeals have been
preferred by way of Special Leave against the
Judgnent and Order of All ahabad H gh Court dated e
25.5.82 by which the Allahabad H gh Court was
pl eased to uphold the constitutional validity of
sec. 28-B of the U P. Sales Tax Act and rule 87 of
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the U P. Sales Tax Rules. A large nunber of wit
petitions have been filed under Article 32 of the
Constitution of I ndi a chal | engi ng t he
constitutional validity of sec. 28-B of the U P.
Sal es Tax Act.

2. In the CGvil Appeals, this Hon ble Court was
pleased to pass an interim order staying the
recovery of sales tax for the period prior to
1.6.79. mis Hon ble Court was pleased to clarify
that there would be no stay of paynent of tax
after 1.6.1979.

3. During the hearing of these appeals, |earned
counsel for the appellants pointed out that sone
difficulties and hardshi ps were being faced by the

genui ne transporters. Keepi ng in view the
subm ssi ons nmade by the |[earned counsel for the
appel lants, this Hon'ble Court was pleased to
suggest to the counsel appearing for the State to
evolve a suitable nethod to ensure that the Act
and the provisions would ~not operate unjustly or
harshly agai nst bona fide transporters.

4. Counsel ~appearing for the State of U P. has
agreed on behalf of the Respondents to re-exam ne
all the assessnents in respect of the period prior
to 1.6.1979 (the date nentioned by this Hon ble
Court in the interim order). Counsel states that
all assessnent orders ex parte or otherw se, shal
be wi t hdrawn.

5. A fresh notice containing as far as possible
rel evant particulars, would be issued to the
assessees/ appel | ants/petitioners. The authorities
will finalise the assessnent proceedings in
accordance with law The authorities wll also
bear in mind that the presunption contained in
section 28-B that if the transporter fails to
produce the transit pass at the exit check-post,
then it would be presuned that the goods carried
have been sold within the State by the owner or
person in charge of the vehicle, is a rebuttable
presunption and it would be open to the
transporter, assessee, to di spl ace this
presunption by producing adequate material or
evi dence.

6. In respect of the assessnents after 1.6.79, the
departrment will withdraw any ex parte orders of
assessment which may have been passed: A fresh
notice giving an opportunity shall be given to the
transporter / assessee to present his case. The
assessnments nade after 1.6.79 after affording an
opportunity to the transporter / assessee shal
not be disturbed except in accordance with [|aw
(i.e. by way of appeal or any other renedy
provi ded under the Act).

7. The revised assessnent proceedi ngs pursuant to

this order nmay be conpleted within a period of 5
nont hs from t oday.

8. The assessing authorities wll pass fresh
orders of assessment in accordance wth |aw
uni nfl uenced by the previous orders which nmay have
been made.

9. It may be clarified that Sec. 21 of the U P.
Sal es Tax Act will not be a bar to the instant re-
assessnents. "
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On going through the above proposal we feel that it
would neet the ends of justice if the cases of the
appel l ants and petitioners are permtted to be dealt with
accordingly. W give our approval to the said proposals and
make an order accordingly. Any assessnent nade pursuant to
the above orders shall not be open to question on the ground
that it does not satisfy the period of Iimtation contained
in section 21 of the Act. W also nmake it clear that any
person who is aggrieved by the order of assessment nay
guestion it in appeal or revision as provided by the Act on
all grounds except on the ground that it had been passed
beyond time. We also direct that if any of the appellants or
petitioners has, depending upon the pendency of these
appeals or petitions, not filed any appeal or revision
agai nst any order passed under the Act, such appellant or
petitioner may prefer such appeal or revision as the case
may be on or before April 30. 1986 and if any such appeal or
revision is filed it ~shall be disposed of by the concerned
authority w thout raising any objection as to the period of
[imtation.

These appeals and wit —petitions are disposed of
accordingly. There shall be no order as to costs.

P.S. S
961




