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ACT:

Constitution of° India, 1950, Articles 14 and 16 - No
discrimnation in appoi ntnent either by pronotion or
directrecruitnment - Necessity for.

Guj arat Judicial Service Recruitment (Amendnent) Rul es,

1979 - Rules 6(4)(i) and 6(4)(iii)(a) - Promotion to
Assi stant Judge fromcategory of Cvil Judge Junior/ Senior
Division - [Inposition of age restriction - Wiether wultra

vires Articles 14 and 16.

HEADNOTE

The @Gujarat Judicial Service Recruitnment Rules 1961 as
anmended upto 1979 lay down the 'node of recruitment to and
constitution of the Gujarat Judicial Service. The Service
shall constitute of two branches, nanely, (1) Junior Branch
and (2) Senior Branch. Rules 6(4)(i) and 6(4)(iii)(a)
provi de that a Cvil Judge ( Senior Di vi sion) after
conpleting 48 vyears of age wll not be eligible for
consideration for pronmotion to the post of Assistant Judge
and his name appearing in the select list will be struck out
therefromon his conpletion of 48 years.

The appellant was found suitable for  appointrrent by
promotion to the post of Assistant Judge and his name
appeared in the Select List prepared for the year 1982-83.
H's turn did not conme up and the select list  |lapsed on
30.4.1983. On that date as he had already conpleted 48
years, his name was not put on the select list for the year
1983- 84.

The appellant filed a wit petition under Art.226
assailing the wvalidity of Rules 6(4)(i) and 6(4)(iii)(a)
al | egi ng t hat t hey wer e unr easonabl e, arbitrary,
di scrimnatory and violative of Arts. 14 and 16.

The High Court dism ssed the petition holding that the
age restriction provided by the recruiting authorities for
927
different cadres of post is not repugnant to Article 14 of
the Constitution; that this systemwas in vogue for many
decades, even in the bilingual State of Bonbay; that though
there was no restriction regarding age for selection from
the menbers of the Bar to the post of District Judge, there
was age limt for selection and appointnent by pronotion
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fromthe nmenbers of Junior Branch to the post of Assistant
Judges; that nenbers of the Bar have got free atnpbsphere to
work and there was enough scope for themto better devel op
their nmental faculty. If for an inportant post |ike that of
a District Judge, a menber of the Bar is to be recruited in
order to enthuse fresh blood at that inportant position of
the service cadre, it can be said to be a different class
altogether; that there was no discrimnation by introducing
age bar in the recruitment rules so far as the appoi nt ment
to the post of Assistant Judges by pronotion is concerned
and that the class of Assistant Judges and the class of
District Judges for this purpose constitute two different
cl asses.

In the appeal to this Court on behalf of the appellant,
the contentions raised in the H gh Court were reiterated. On
behal f of the respondent-H gh Court, it was contended: (1)
that the age restriction for ~pronmotion to the post of
Assi st ant Judge ~was in vogue since 1924 or so even in the
erstwhil e State of Bonbay, though there was no age limt for
sel ection to the post of District  Judge fromthe Bar; (2)
that the rationale wunderlying the age restriction for
recruitment to the post” of Assistant Judge is that they
shoul d have sufficient number of years |left before they
reach the age of superannuation so that their services can
be utilised as District Judges; (3) that the pay scal e of
Cvil Judges (Senior Division) and that of the Assistant
Judges is the sane; if an incunbent is taken-as an Assi stant
Judge at an advanced stage, he nmay have to retire as an
Assi stant Judge and he will not have any pecuni ary gain; and
(4) that a Gvil Judge (Senior~ Division) or GCuvil Judge
(Junior Division) who conpletes 48 years of age nmmy not be
fully equi pped with the physical and nental calibre for that
hi gher post calling for essentially different type of
duties, nanely, conducting of Sessions cases, appeals etc.

Al'l owi ng the appeal
928
N

HELD: 1. Articles 14 and 16 of the Constitution ensure
that there should not be any discrimnation in the matter of
appoi ntnent in service, nor there will be any arbitrariness
or unreasonableness in the rules of recruitnent providing
for appointnent to the service either by pronotion or by
direct recruitnent. [935 B-(C

E. P. Royappa v. State of TamlInadu & Anr. {1974} 2
S .CR p. 348 at p.386, Maneka Gandhi v.- Union of ~India
[1978] 2 S.CR p.621 and R D. Shetty v. Internationa
Airport Authority of India & Os. [1979] 3. S.CR p. 1014
referred to.

2. The provisions of Rule 6(4)(i) read wth Rule
6(4)(iii)(a) of the Gujarat Judicial Service Recruitnent
(Amended Rul es) 1979 are irrational, arbitrary and
unreasonabl e i nasmuch as there is no nexus to the object
sought to be achieved by introducing the age restriction in
regard to appointnent of Assistant Judge by pronotion from

amongst nenbers hol ding post of Cvil Judges (Junior
Division) and those in the cadre of Civil Judges (Senior
Di vi si on) whose nanes have been entered in the select list.
[937 B-(C]

3. The posts of Assistant Judge as well as of District
Judge are included in the Senior Branch of Gujarat Judicia
Service. It is inconprehensible howthese two cadres of
Assi stant Judges and District Judges can be treated as two
different classes al t oget her t her eby justifying t he
i ntroduction of age restriction in regard to selection and
appoi ntnent by pronmotion to the post of Assistant Judge,
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while doing away wth any such sort of age limt or
restriction in respect of appointment to the post of
District Judge by pronotion anobngst the nenbers of the
Juni or Branch who have served as Assistant Judges. The
reasoning given by the High Court is totally unsustainable.
Wth the comng of age and experience, a Judicial Oficer
becomes nore suited and well equipped to perform and
di scharge the higher duties and responsibilities attached to
the higher post of Assistant Judge or District Judge. [935
A-B; 934 E, GH

4. The rule regarding age restriction which was
originally introduced in the recruitnent rules of Judicia
Service in bilingual State of Bonbay has subsequently been
deleted in the Recruitment Rules of Maharashtra Judicia
929
Service. This archaic, unreasonable and irrational rule
which is ex facie arbitrary and discrimnatory has been
allowed to continue in the CGujarat Judicial Service
Recruitnment Rules 1961 as anended upto 1979. [937 D E

5. The provisions of Rule 6(4)(i) and Rule 6(4)(iii)(a)
of the Gujarat-Judicial Recruitnment (Anended Rul es) 1979 are
invalid and bad as they are unreasonable, irrational
arbitrary and discrimnatory and violate equality clause
envisaged in Articles 14 and 16 of the Constitution. These
rules in so far as/they inpose age restriction in the matter
of pronotion to the post of Assistant Judge are liable to be
guashed and set aside. [936 G H, 938 A-B]

6. The nanme of  the appellant” shall be deenmed to have
been continued in the select list™ of 1983-84 and his case
for appointnent to the post of ~ Assistant Judge shall be
consi dered on that basis by the authorities concerned. If he
is appointed to the post of Assistant Judge, he shall get
his due seniority and all retiral benefits reckoning the
service on that basis. [938 B-C

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal ‘No. 2588 of
1985
Fromthe Judgment and Order dated 17.12.84 of the
Gujarat High Court in Special Cvil Application No. 2332 of
1984.
P.H Parekh and C.B. Singh for the Appellant.
T.U. Mehta, Grish Chandra and MN. -~ Shroff for the
Respondent s.
The Judgrment of the Court was delivered by
B.C.RAY, J. This appeal raises a very ‘'short though
i mportant question as to the validity and vires of the
provisions of Rule 6(4)(i) and Rule 6(4)(iii)(a) of the
Guj arat Judicial Service Recruitnment (Amendnent Rules) 1979.
The rel evant rul es are quoted hereinbel ow -
930
(i)Appointnment to the post of an Assistant Judge
shal |l be nade by the Governor in consultation wth
the High Court by promption of a person from
amongst such persons conprising of those hol ding
the posts of Cvil Judges (Junior Division) and
those in the cadre of Civil Judges (Senior
Di vi si on) whose names have been entered in the
Select List referred to in Clause (ii) before they
have reached the age of 48 years and continue in
that list on the date of appointnent;
Provi ded that no person shall be eligible for such
appoi nt nent unl ess he has : -
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(a) served for a period of not |less than seven
years as a Civil Judge (Junior Division) ; or
worked on Civil side for a period of not |ess than
three years if he belongs to the cadre of Cvi
Judge (Seni or Division).

(ii) A Select List of nmenbers who are considered
fit for appointnent by pronotion to posts of
Assi stant Judges shall be prepared annually by
Government in consultation with the High Court.
The selection shall be based on nerit, but
seniority of the nenbers shall be taken into
account as far as possible.

(iii) (a) The nane of a candidate entered in the
Sel ect List shall be struck out of it on his
reaching the age of 49 vyears if during the
interval, he isnot appointed as an Assistant
Judge.

The appell ant was born on 6.4.1934 and in accordance
with the /provisions of Gujarat  Judicial Service Recruitnent
Rul es 1961 ~as amended in 1964 to 1969, the appellant being
in the cadre of Civil Judge (Senior Division) was consi dered
for selection for inclusion in the select list to be
consi dered for appointnment by pronotion to the post of
Assi stant Judge in the year 1980-81 and 1981-82, but he was
not found suitable. He was, however, found suitable and his
nane appeared in the
931
Selection List prepared for the year 1982-83. Hi s turn did
not come up and the Select List lapsed with the expiry of
30.4.1983. On that date as he had already conpleted 48
years, his name was not puton the Select List for the
followi ng year, nanely 1983-84. It is against this non-
appearance of his name in the Select List of 1983-84, the
appel l ant assailed the validity of the aforesaid provisions
of rules 6(4)(i) and 6(4)(iii)(a) of" the Gujarat Judicia
Service Recruitnent Rules, 1961 as amended upto 1979 on the
ground that it was unreasonable, arbitrary, discrimnatory
and violative of Articles 14 and 16 of the Constitution of
India by a Wit Petition in the H gh Court of CGujarat being
Cvil Application No. 2332 of 1984, whereon a rule was
i ssued on Decenber 17, 1984. The said rule after notice to
the parties was discharged and it was held that the inpugned
rules were not arbitrary, unreasonable or irrationale and
they are not also discrininatory.

The Governor of Gujarat franmed the @ujarat Judicia
Service Recruitnent Rules 1961 under proviso to Article 309
of the Constitution of India read wth Article 234 of the
Constitution laying down the npde of recruitnment to the
Gujarat Judicial Service. These rules as anended upto 1979
provide that the Gujarat Judicial Service shall consist of
two branches nanely (i) Junior Branch and (ii). Senior

Branch. The junior branch shall consist of two classes, i.e.
(a) ass | conprising the cadre of Cvil Judges (Senior
Division) (b) the Judges of the Courts of Small causes and
(c) dass Il conprising Cvil Judges (Junior D vision) and
Judicial Magistrate of First dass. In accordance with the
amended recruitnent rules 1979 the cadre of Civil Judge
(Senior Division) shall consist of :-

(a) all Judicial Oficers holding on the said

date, the post of :-

(i) Gvil Judge (Senior Division)

(ii) Chief Judicial Mgistrate, and

(iii) Metropolitan Magistrate

(b) Oficers recruited to the said cadre under sub
rule (i) of Rule 4.
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The Senior Branch shall consist of District Judges
Principal Judge and Judges of Ahnedabad City Cvil Court,
the Chief Metropolitan Magistrate, the Chief Judge of Snal
Causes Court, Ahnedabad, the Additional Chief Metropolitan
Magi strate, Ahnedabad and the Assistant Judges. Rules
6(4)(i) and 6(4)(iii)(a) clearly provide that a Cvil Judge
(Senior Division) after conpleting 48 years of age will not
be eligible for consideration for pronotion to the post of
Assi stant Judge and his name appearing in select list wll
be struck out from the select list on his conpletion of 48
years i.e. on reaching 49 years of age
The only question for consideration is whether the
provisions of aforesaid rules 6(4)(i) and 6(4)(iii)(a) of
the Gujarat Judicial Service Recruitnment Rules 1961 as
amended upto 1979 are invalid being arbitrary, irrationale,
unreasonabl e and in contravention of the equality clause
envisaged in Articles 14 and 16 of the Constitution of
India. To decide properly this question, it is relevant to
consider inthis connection rule 6(2)(i), which provides for
appoi ntnent to the post of District Judge. The relevant
excerpt of the said rule is quoted hereinbel ow : -
The appointnent to the post of a District Judge
shal | be nade by the CGovernor ;-
(a) in consultation with the Hgh Court from
amongst the nenbers of the Junior Branch who have
ordinarily served as Assistant Judges; or
(b) on the recommendati on ~of the High Court from
amongst menbers of the Bar who have practised as
Advocates or Pleaders for not |less than seven
years in the Hgh  Court or Court  subordinate
thereto : -
Provi ded that a person recruited at the age of not
nore than 45 years (except in the case of a person
bel onging to a comunity recogni sed as Backward by
Governnment for the purpose of recruitnment in whose
case at the age of not nore than 48 years) shal
before he is appointed as a District Judge, be
appointed in the first instance to be an Assi stant
Judge for such peri od as may, on the
recomendat i on

933
of the Hi gh Court, be decided by Governnment on the
merits of his case.

It appears that regarding appointnment to the posts of
District Judges by pronotion from anmongst  nmenbers of the
Juni or Branch who have ordinarily served as an~ Assistant
Judge, there is no limt or bar of age unlike that of the
appoi ntnent of an Assistant Judge by promption from the
menbers of Civil Judges (Senior Division) or from nmenbers of
Cvil Judges (Junior Division). It is only in the case of
direct recruitment fromanongst the nenbers of the Bar to
the post of District Judges there is an age limt of 45
years which is relaxed to 48 years in the case of
recruitnment of persons belonging to the community recognised
as backward by the Governnment. It was tried to be justified
on behalf of the respondents particularly by the Hi gh Court
of Gujarat by filing Counter that this age restriction for
promotion to the post of Assistant Judge was in vogue since
1924 or so even in the erst-while State of Bonbay, though
there was no age limt for selection to the post of District
Judge from the Bar. It has been further stated that the
rati onal e under lying the age restriction for recruitnment to
the post of Assistant Judge is that such Assistant Judges
shoul d have sufficient nunber of years |left before they
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reach the age of superannuation, so that their service can
be utilized as District Judges. There would be no point in
sel ecting them as Assistant Judges if they have to retire
only as Assistant Judges. It has been further stated therein
that the present pay scale of Civil Judges (Senior Division)
is Rs.1300-1700 p.m and the same is the scale for the post
of an Assistant Judge. So if an incunbent is taken as an
Assi stant Judge at an advanced stage he nay have to retire
only as an Assistant Judge with the result that he will not
have any pecuniary gain by being pronoted as an Assi stant
Judge fromthe post of Civil Judge (Senior Division). It has
been further stated that the | aw making authority m ght have
considered that a Civil Judge (Senior Division) or GCivi
Judge (Junior Division) who conpletes 48 years of age may
not be fully equipped wth the physical and nental calibre
for that higher post - calling for essentially different type
of duties, nanely conducting -Sessions cases, appeals, etc.
The Hi gh Court duly -considered this aspect of the case and
thereafter the rules in question were franmed. No rejoinder
has, however, been filed on behalf of the State.

934

Simlar contentions were made before us by the | earned
counsel who appeared on behalf of the H gh Court to support
the rationale behind the |aying down of the age bar for the
purpose of pronotion to the post of Assistant Judge in case
of persons already in service.

The Division | Bench of the Gujarat H gh Court held that
this system was in 'vogue for nany decades, even in the
bilingual State of Bonbay. Though there was no restriction
regarding age for selection fromthe nenbers of the Bar to
the post of District Judge, there was age limt for
sel ection and appointnent by pronotion fromthe nenbers of
Junior Branch to the posts of Assistant Judges. ' This age
restriction provided by the recruiting authorities for
di fferent cadres of posts is not repugnant to Article 14 of
the Constitution. 1t was also observed that nmenbers of the
Bar have got free atnosphere to/ work and there was enough
scope for themto better develop their nental faculty. If in
the interest of an inportant post |ike that of a District
Judge, a nmenber of the Bar is to be recruited in order to
ent huse fresh blood at that inportant position of the
service cadre, it can be said to be a different class
altogether. As such there was no di scrimnation by
introducing age bar in the recruitnent rules so far  as
appoi ntnent to the post of Assistant Judges by pronotion is
concerned. The class of Assistant Judges ‘and the C ass of
District Judges for this purpose constitute two different
cl asses.

This reasoning given by the Hgh Court is totally
unsust ai nabl e for the sinple reason that if a person hol ding
the post of G vil Judge (Senior Division) who has conpl eted
48 years of age is considered to be not fully equipped with
the physical and nental <calibre for being appointed to the
hi gher post of Assistant Judge, then on the sanme anal ogy how
a nenber of the Bar will be considered at the age of 48
years to be nobst suitable for being appointed to the higher
and responsi ble post of District Judge and such appointees
will infuse fresh blood at the inportant service. On the
other hand it is well established that with the com ng of
age and experience, a Judicial Oficer beconmes nore suited
and wel | equi pped to performand di scharge the higher duties
and responsibilities attached to the higher posts of
Assi stant Judge and that of District Judge.

935
The posts of Assistant Judge as well as of District
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Judge are included in Senior Branch of Gujarat Judicia
Service. It is inconprehensible howthese two cadres of
Assi stant Judges and District Judges can be treated as two
different classes al t oget her, thereby justifying t he
i ntroduction of age restriction in regard to selection and
appoi ntnent by pronotion to the post of Assistant Judge
while doing away wth any such sort of age limt or
restriction in respect of appointnent to the post of a
District Judge by pronotion from anongst the nenbers of the
Juni or Branch who have served as Assistant Judges. Articles
14 and 16 of the Constitution ensure that there should not
be any discrimnation in the mtter of appointnent in
service, nor there witl | be any arbitrariness or
unreasonabl eness in the rules of recruitnment providing for
appointnent to the service either by pronotion or by direct
recruitnment. There is no nexus to the object sought to be
achieved by introducing the age restriction as regards the
promotion by appointnment to the post of Assistant Judge from
amongst the nenbers of the Gujarat Judicial Service (Junior
Branch), ‘as provided in Rules 6(4)(i) and 6(4)(iii)(a) of
the said rules. But in respect of appointnent to the higher
post of a District Judge by promotion from anongst the
menbers of the Junior Branch who have served as Assi stant
Judges, no such restriction of age has been provided in Rule
6(2)(i)(a) and (b) of the said rules. There is obviously no
rati onal e, nor any reasonabl eness for introduction of this
age bar in regard to appointnent by pronption to the post of
an Assistant Judge. The rule, is, therefore, arbitrary and
it violates the salutory principles of equality and want of
arbitrariness in the mtter of public employment as
guaranteed by Articles 14 and 16 of the Constitution. It is
pertinent to refer in this connection to the observations of
this Court in the case of E.P. Royappa v. State of Tanil nadu
& Anr. [1974] 2 S.C.R p. 348 at p. 386 which are in the
following terns : -
"Though enacted as a distinct and independent
fundanental right because of its great inmportance
as a principle ensuring equality of opportunity in
public enpl oynent which is so vital to the
building up of the new classless egalitarian
soci ety envisaged in the Constitution, Art. 16 is
only an instance of the application of the concept
of equality enshrined in Art.14. In other words,
Art.
936
14 is the genus while Art. 16 is a species, Art.
16 gives effect to the doctrine of equality in al
matters relating to public enploynment. The basic
principle which, therefore, inforns both Arts. 14
and 16 is equality and inhibition agai nst
discrimnation........
Equality is a dynamic concept with nmany aspects
and dimensions and it cannot be "cribbed, cabined
and confined" wthin traditional and doctrinaire
limts. From a positivistic point of view,
equality is antithetic to arbitrariness. In fact
equality and arbitrariness are sworn enenies; one
bel ongs to the rule of lawin a republic while the
other, to the whim and caprice of an absolute
nmonarch. Where an act is arbitrary it is inplicit
in it that it 1is wunequal both according to
political logic and constitutional |aw"
Simlar observations have been nmade in the case of
Maneka Gandhi v. Union of India [1978] 2 SSC R p. 621. It
has been observed that :-
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"Article 14 strikes at arbitrariness in State
action and ensures fairness and equality of
treatnent. The principle of reasonabl eness, which
legally as well as phil osophically, is an
essential element of equality or non-arbitrariness
pervades Article 14 |ike a broodi ng omi presence.”

The reach and anbit of Article 14 has been very
succinctly reiterated again by this Court in the case of
R D. Shetty v. International Airport Authority of India &
Os. [1979] 3 SSC.R p. 1014 as follows : -

"It is now well settled that Article 14 strikes at
arbitrariness in State action and ensures fairness
and equality of treatnent. It requires that State
action nust not be arbitrary but nust be based on
sone rational ~ relevant principle which is non-
di scrimnatory; it —must not be guided by any
extraneous or ~irrelevant considerations, because
that woul d be denial of equality. The principle of
937

reasonabl eness and rationality which is legally as
wel |-as phil osophically an essential elenent of
equality or —non-arbitrariness is protected by
Article 14 ~and it rmust characterise every State
action whether it be under authority of law or in
exerci se/of ~“executive power wthout making of
l aw. "

W have al ready stated herei nbefore that the provisions
of rules 6(4)(i) read with 6(4)(iii)(a) are irrational
arbitrary and unreasonable inasmuch as there is no nexus to
the object sought to be achieved by introducing the age
restriction in regard to appointnent of Assistant Judge by
pronoti on from anongst nenbers hol di ng posts of G vil Judges
(Junior Division) and those in the cadre of G vil Judges
(Senior Division) whose names have been entered in the
select list. W have also held that though the post of
Assi stant Judge as well as the post of District Judge bel ong
to the Senior Branch of Gujarat Judicial Service, yet in the
hi gher cadre of District Judge no such age bar has been
i ntroduced. Mdreover, as has been stated by the Iearned
counsel appearing on behalf of the H.gh Court of Qujarat
that this rule regarding age restriction whi ch was
originally introduced in the recruitnent rules of Judicia
Services in the bilingual State of Bonbay has subsequently
been del eted and discontinued in the relevant Recruitnent
Rul es of Maharashtra Judicial Service, it is curious that
this archaic, unreasonable and irrational rule which is ex-
facie arbitrary and discrimnatory has been allowed to
continue in the Gujarat Judicial Service Recruitment Rules
1961 as amended upto 1979.

W wish to make it clear that our observations made
her ei nbefore should not be construed to nean that there
cannot be any fixation of age of superannuation in different
grades of other services nanely arned forces, air force and
naval force. |In such services the fixation of different age
of superannuation in different grades may be nade in public
interest in order to ensure excellence in service as well as
nerit and efficiency which to a great extent depend on
physical fitness apart fromnerit.

In the prenmises aforesaid, the provisions of rule
6(4)(i) and rule 6(4)(iii)(a) of the Gujarat Judicia
Service Recruitnent (anended rules), 1979 is invalid and bad
as it is
938
unreasonable, irrationale, arbitrary and discrininatory, and
violating the equality clause envisaged in Articles 14 and
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16 of the Constitution of I|ndia.

These rules in so far as they inpose age restriction in
the matter of pronotion to the post of Assistant Judge are
liable to be quashed and set aside and the judgnent of the
Hi gh Court of Gujarat is also set aside. W direct that the

nane of this appellant shall be deened to have been
continued in the select |list of 1983-84 and his case for
appoi ntnent to the post of Assistant Judge shall be

consi dered on that basis by the authorities concerned. If he
is so appointed to the post of Assistant Judge, he shall get
his due seniority and all retiral benefits reckoning his

service on that basis. The appeal is accordingly allowed.
There will be no order as to costs.
A P.J. Appeal all owed.
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