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u. P. Subor di'nat e G vil Courts M nisteri a
Establi shnments Rules, 1947/ Rules for the Recruitnent of
M ni steri al St af f to t he Subor di'nat e of fi ces,
1950/ Subordi nate Civil Courts Mnisterial® Establishnent

(Amendrent) Rules, 1969 Subordinate Ofices Mnisteria
Staff (Direct Recruitment) Rules, 1975.

Rules 5, 9-12, and Appendix Il of 1947 Rules -
Recruitnment to establishment - 1950 Rules - Applicability
of .

Interpretation of statutes : Doctrine of inplied repea
- Applicability of.

HEADNOTE:
Recruitnent to the mnisterial  establishnment in the
Subordi nate Civil Courts of the United Provinces was

regul ated by the Subordinate CGCivil Courts Mnisterial
Establ i shnments Rul es 1947. Rule 11 provided that the

recruitment shall be based on the results of a conpetitive
exam nation and an interview, to be held in the manner laid
down in Appendix Il. On July 15, 1950, +the Governor in

supersession of all existing rules pronulgated the ’'Rules
for the Recruitnent of Mnisterial Staff to the Subordinate
Ofices, 1950° for the recruitment of mnisterial staff to
the subordinate offices in the State including the offices
of Subordinate Civil Courts.

These Rules did not expressly say that the 1947 Rul es
had been superseded, but clearly stated that the Governor
had framed themin supersession of all existing rules and
orders on the subject for recruitnent to the mnministeria
establishment of subordinate offices under his control
Rules 9 to 12 and Appendix |l of the 1947 Rules were thus
supersded. The two reasons in support thereof are : (1) that
inthe definition of the expression "subordinate office"
only the offices of the Secretariat, the State Legislature,
the High Court and the Public Service Conm ssion stood
excluded, and (ii) the
856
of fices of the Subordinate Civil Courts were included in the
Schedule to those Rules. This is evidenced fromthe letter
dated 12th February, 1973, witten by Joint Registrar of the
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High Court to all the District Judges in the State. The High
Court on its admnistrative side also understood that rules
9to 12 and Appendix Il to the 1947 Rules had been
super seded by the 1950 Rul es.

In the neanwhile, the Governor had pronulgated the
Subor di nat e G vil Courts M ni steri al Est abl i shrent
(Amendrent) Rules, 1969 on Septenber 20, 1969 anending the
1947 Rules. The existence of these Anending Rules of 1969
was not taken note of by the H gh Court at the tinme when the
said letter was issued. The Hgh Court was follow ng the
1950 Rules even after the promul gation of the 1969 Amendi ng
Rul es for purposes of holding the conpetitive exam nation
for recruitment to the mnisterial staff in the G vi
Courts. Then Subordinate Ofices Mnisterial Staff (D rect
Recruitnment) Rules 1975 were pronul gated by the Governor, in
supersession of all~ existing rules and orders on the
subject. Rule 2 nmade these ~Rules inapplicable to the
Secretariat, the office of the State Legislature, Lokayukta,
Public' Service Comm ssion, H gh Court, the Subordinate
Courts under the control and superintendence of the High
Court and  all-the establishments under the control of the
Advocat e- General . The 1975 Rul es prescri bed t he
qualifications and the pattern of a competitive exam nation
for purposes of recruitnment in substitution of what had been
prescri bed by the 1950 Rul es.

After the prnulgation of the 1975 Rules, a conpetitive
exam nation was held by the District Judge of Kanpur in
Septenber, 1981 and.its results were announced on July 25,
1983. This conpetitive exam nation was held in accordance
with the 1950 Rules and the 1969 Anendi ng- Rul es were not
foll owed. Respondent No. 1, an unsucessful candidate in the
said conpetitive exam nation, filed a wit petition
contending that the conpetitive exam nation which had been
held in accordance with the 1950 Rul es was unaut horised one
and that it should have been held in accordance with the
1947 Rules as amended by the 1969 Amendi ng Rul es. The Hi gh
Court allowed the petition holding that the intention of
promul gating the 1950 Rul es was only to prescribe a syllabus
different from what had been prescribed in the 1947 Rul es
but the nodification made by the
857
1950 Rules did not, however, nodify the rest of the 1947
Rul es.

The High Court quashed the exami nation held in 1981 by
the District Judge of Kanpur and directed all the candidates
who had applied for the 1981 exami nation to appear for the
fresh examnation to be held by the District Judge of
Kanpur. In other districts where simlar examnations had
been held wunder the 1950 Rules and which had not / been
chal | enged, the selection and appoi ntnent made in pursuance
t hereof were not rendered invalid.

Al'l owi ng the appeal by one of the selected candidates
in the Kanpur Examination to this Court,

N

HELD : 1. The judgnent of the Hi gh Court is set aside
and the wit petition is dismssed. The appellant and al
ot her successful candidates at the 1981 exami nation held in
Kanpur shall be appointed in accordance with the rules. If
in any other centre, selections and appointments have been
made on the basis of the 1969 Anending Rules, they shal
remai n undi sturbed. [879 G H 880 A-B]

2. The orders passed by the Hi gh Court in the connected
wit petitions Nos. 10224 of 1983 and 5073 of 1984 are set
asi de. [880 B]

3. The 1947 Rul es made appropriate provisions regarding




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 17

the recruitnent of candi dates to the posts in the
m ni sterial establishment in the Subordinate Courts in the
fornmer United Provinces. They were continued to be in force
till July 11, 1950 when the 1950 Rules were promul gated.
They were appl i cabl e not nerely to the mnisteria
establishnents in Cvil Courts but to the mnmnisteria
establishments in several other offices. Rules 9 to 12 of
the 1947 Rules and Appendix Il to it stood superseded. The
other parts of the 1947 Rules remained intact. Thus, the
1947 Rul es were not superseded in their entirety by the 1950

Rul es. The opening words 'in supersession of all existing
rules and orders on the subject’ in the 1950 Rules only
refer to those mtters in the existing rules which

correspond to the matters dealt with by the 1950 Rul es. The
H gh Court was, therefore, right in observing that the whole
of the 1947 Rules did not cone to an end on the pronul gation
of the 1950 Rules. [875 B-H 876 A-B]

858

4. The 1969 Amending Rules specifically anmended the
1947 Rul'es, whi ch appear to have been nmmde after
consul tation with the High Court. By these Rules, rule 5 of
the 1947 Rules was amended. Rule 5 dealt with the m ninum
academ c qualification which a candidate for a post in the
mnisterial establishment in a Subordinate Civil Court
shoul d possess. The ot her amendment rel ated to the
substitution of the fornmer Appendix Il which related to the
subj ects prescribed for the conpetitive exami nation and the
marks assigned to each of them as it obtained before the
1950 Rul es cane into force by a new Appendi x. [876 A-B]

5. Rule 11 of the 1947 Rules which required the
District Judge to hold the exam nation in accordance with
the former Appendix Il of the 1947 Rules, which also stood
superseded by the 1950 Rules in viewof rules 5 and 7 of the
1950 Rules, which dealt wth the same subject, was however
not replaced nor a corresponding rule authorising the
District Judge to hold the conpetitive examnation in

accordance with the new Appendix Il was introduced by the
1969 Anending Rules into the 1947 Rules sinultaneously.
Wiile the new Appendix |l again re-appeared in the 1947

Rul es prescribing certain subjects and narks assigned to
them the authority who should hold the conpetitive
exam nati on was not again prescribed in the 1947 Rules. It
was necessary to re-enact Rule 11 of the 1947 Rul es because
it also stood repealed by the 1950 Rules which had rmade
provisions with regard to topic contained in the forner Rule
11. [876 F-H, 877 A

6(a). The legal position that by the pronulgation of
the 1950 Rules, the former rules 9 to 12 of the 1947 Rul es
stood repeal ed by necessary inplication is accepted even by
the High Court in its letter dated February 12, /1973.
Therefore, the former Rule 11 should have been re-enacted
either in the sane formor wth nodification and brought

back to life to give effect to the new Appendix |1,
reintroduced in the 1947 Rules. Wthout such reintroduction
of Appendix Il in the 1947 Rules by the 1969 Anendi ng Rul es

woul d be neaningless and ineffective as the authority who
can hold the examination remai ned unspecified. The nethod of
sel ection of candidates al so renmai ned unspecified. Watever
was provided in Rules 9 to 12 of the 1947 Rul es, which was
needed for conducting the exam nation and sel ecting
candi dat es was unavail able. A d

859
Rules 9 to 12 did not get automatically revived along with
the Apendix 11 without an express provision reintroducing

them The 1969 Amending Rules do not expressly state that
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the 1950 Rules would no longer be applicable to the
m ni sterial establishment of the Subordinate Gvil Courts.
They also did not repeal the itemreferring to the Judicia
Departnment Subordinate Civil Courts, which found a place in
the Schedule to the 1950 Rules. The discontinuance of the
application of the 1950 Rul es to the mnisteria
establ i shnents of the Subordinate Civil Courts can only be
inferred by relying upon the rule of inplied repeal provided
the said rule is applicable. [877 A-F]

6.(b). An implied repeal of an earlier law can be
inferred only where there is the eanactnment of a later |aw,
which had the power to override the earlier law and is
totally inconsistent wth the earlier law, that is, where

the two laws - the earlier law and the later |aw - cannot
stand together because the two inconsistent |aws cannot both
be wvalid wi t hout contraveni ng t he principle of

contradiction. The  later |aws  abrogate earlier contrary
 aws. The principle is however subject to the condition that
the later  |aw nust be effective. . If the later lawis not
capabl e of ~taking the place of the earlier |aw and for sone
reason cannot be inplenented, the earlier |aw would continue
to operate. To such a case the rule of inplied repeal is not
attracted because the application of the rule of inplied
repeal may result i'n a vacum which the l'aw nmaking authority
may not have intended. Appendix |l contains a |list of
subj ects and narks assigned to each of them It is only in
the presence of rule 11 one can understand- the neaning and
pur pose of Appendix Il. [877 F-H, 878 A-B]

7. In the absence of an amendment re-enacting rule 11
in the 1947 Rules, it is difficult to hold by the
application of the doctrine of inplied repeal that the 1950
rules have ceased to be applicable to the mnisteria
establishments of the Subordinate Civil Courts. The High
Court overlooked this aspect of the case and proceeded to
hold that on the nere reintroduction of the new Appendi x |
into the 1947 Rules the examnation could be held in
accordance with the said Appendix. This Court is/ not in
agreenment with this view of the Hi gh Court. [878 B-(C

8. There is also no nmaterial to show that after the
1969 Amendi ng Rul es, exami nations were held inthe different
districts of Utar Pradesh in accordance with the 1947 Rul es
as amended by the 1969 Amendi ng Rul es. No body including the
Hi gh Court appears to have taken notice of the anmendnent.
860
Adm ttedly, the exanminations were held in 1981 in accordance
with the 1950 Rules and not in accordance wth the 1947
Rul es as amended by the 1969 Anendi ng Rul es. The H gh Court
treated the 1950 Rules as the existing Rules in 1973 even
after the 1969 Anending Rules canme into force. [878 CF]

9. In the year 1981 in sone other districts of Utar
Pradesh al so examinations were held as per the 1950 Rul es
because the Hi gh Court expressed its reluctance to set aside
the results of the exam nations in other districts and
confined the operation of its judgenent to Kanpur district
only. The 1969 Anendi ng Rul es appear to have been ignored by
sonme District Judges. Having regard to the |acuna created by
the non-repronul gation of rule 11 of the 1947 Rules it has
to be held that there was no effective substitution of the
1950 Rul es brought about by the 1969 Anending Rules. The
1950 Rul es should, therefore, be held to be operating even
in the year 1981. Hence the exam nation held according to
them cannot be held to be bad. [879 A-(]

10. 1950 Rul es have not been repeal ed by the 1975 Rul es
in so far as the Subordinate Civil Courts are concerned.
Though Rule 20 of the 1975 Rules clearly stated that the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 17

1950 Rul es had been repealed, but the 1975 Rules did not
apply to the Subordinate Courts wunder the control and
superintendence of the High Court. Hence the 1950 Rules in
so far as they applied to the Subordinate Courts continued
to be in force. [879 C D

In the instant case, the petitioner in the wit
petition should not have been granted any relief. He
appeared in the exam nation wthout protest and filed the
petition when he realised that he would not succeed in the
exam nation. The Hi gh Court itself observed that the setting
aside of the result of the exam nations held in the other
districts would cause hardship to the candidates who had
appeared there. The same yardstick should have been applied
to the candidates in the District of Kanpur also. [879 E-F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION :Civil Appeal No. 2999 of
1985.

Fromthe Judgnent and Order dated 12th April, 1985 of
the Allahabad High Court inCvil Msc. Wit Petition No.
3961 of 1982.

S.N. Kacker, R/B. Mehrotra for the Appellant.

Arun Deo Sagar and Pranod Dayal for the Respondents.

The Judgrment of the Court was delivered by
861

VENKATARAM AH,. J. This appeal by special leave is filed
against the judgment and order ~of the Hgh Court of
Al'l ahabad dated April 12, 1985 in Wit Petition No. 3961 of
1982 by which the H gh Court of Allahabad quashed the
results of the conpetitive exam nation held by the District
Judge of Kanpur in Septenber, 1981 for selecting candi dates

for appointnent to the vacancies in Gade 1Il 'of the
mnisterial staff in the Subordinate Courts in the D strict
of Kanpur.

Bef or e t he conmrencenent of t he Constitution
recruitnent to the mnisterial establi shment ~ in t he
Subordi nate Civil Courts of the United Provinces was

regul ated by the Subordinate GCivil  Courts Mnisteria
Establ i shment Rules, 1947 (hereinafter referred to as 'the
1947 Rules’). The said Rules were promulgated by the
Governor of the United Provinces on August 1, 1947. The
expression 'Mnisterial Establishnment’ was defined by rule
2(c) of the 1947 Rules as the staff of the subordinate civi
courts consisting of mnisterial servants as defined in
Fundanental Rule (17), Financial Handbook, Vol .ll, Part I1.
According to the definition given in rule 2(e) of the 1947
Rul es the expression ’'Subordinate Civil Courts’ included the
Courts of District and Sessions Judges, Additional District
& Sessions Judge, Cvil and Sessions Judges, G vil Judges,
Additional Cvil Judges, Munsifs, Additional Minsifs and
Courts of Small Causes subordinate to the High Court of
Judi cature at Allahabad or the Chief Court of CQudh _at
Lucknow. Rule 5 of the 1947 Rules prescribed the academ c
qualifications which a person should possess for being a
candidate to a post in the mnisterial establishnent. It
read as follows :
"5. Academ c qualifications - No person who is not
already on the staff attached to a subordinate
civil court shall be appointed to a post in the
m ni sterial establishment unless;
(a) he has passed at least the H gh Schoo
exam nati on conducted by the Board of H gh Schoo
and Internediate Education, United Provinces or
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any other exam nation which has been or may be
decl ared by the Governor to be equival ent thereto;
(b) he possesses a thorough know edge both of Urdu
and Hi ndi
862

(c) he possesses in the case of a candidate for
the post of stenographer a diploma or certificate
froma University or a recognised shorthand and
typewiting institution, showi ng that he possesses
a speed of at least 100 words in shorthand and 35
words per minute in typewiting."

Rule 11 of the 1947 Rules which is relevant for the

purposes of this case read as follows :-

"11. The recruitment shall be based on the results
of a conmpetitive exanination, and an interview by
the district Judge at the headquarters of the
judgeshi p. The exami nation and the interview shal
be held in the manner l'aid down in Appendix Il
Provided that the District Judge nay del egate any
one or ~more of the functions other than the
function of interviewing the candidates to a

senior civil judge-or senior nunsif in respect of
the exam nation held under this rule."
Appendi x Il of the 1947 Rules which contained the

details regarding’ the nmanner in which the conpetitive
exam nation was to be held read thus : -
"APPENDI X 1|
(Vide Rule 11)
The exam nation shall be inthree parts

(1) Compul sory subjects 350 narks :Tota
(2) Optional subjects 50 mar ks : 500
(3) Interview 100 marks
Conpul sory subj ects shall be-

(a) Translation fromEnglish into Udu : Tot a
(b) Translation fromEnglish into H ndi : 200

(c) Translation from Urdu i nto English :

(d) Translation fromHi ndi \into English

(e) Precis witing 50

(f) Dictation 100
863

Optional subjects -

Shorthand and typewriting 50

In the optional subjects no marks shall be awarded to

any candi date who does not reach the m ni num standard

required in the note to rule 14.

Any clerk who is already on the establishnent and is

not qualified as a stenographer may sit for the

exam nation in typewiting and shorthand al one and wil |

be eligible for appointment as stenographer if he

qualifies."

By virtue of the provisions of Article 313 and Article
372 of the Constitution, the 1947 Rules continued to be in
force even after the comencenment of the Constitution. But
on July 15, 1950 the Governor of Uttar Pradesh promnulgated
rules for the recruitnent of mnisterial staff to the
subordinate offices in the State of Utar Pradesh including
the offices of subordinate civil courts in exercise of the
powers conferred on himby the proviso to Article 309 of the
Constitution of India in supersession of all existing rules
and orders on the subject. These rules were called the
"Rules for the Recruitnent of Mnisterial Staff to the
Subordi nate Ofices, 1950° (hereinafter referred to as 'the
1950 Rules’). Rule 2 of the 1950 Rules defined the term
"Subordinate O fice’ as including all offices wunder the
control of the Governor of Uttar Pradesh other than those of
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the Secretariat, the State Legislature, the H gh Court and
the Public Service Commission. Rule 3 of the 1950 Rules
provided that the recruitnent to the |owest grade of the
mnisterial staff in a subordinate office shall be made on
the basis of a conpetitive test. Rules 5,6 & 7 of the 1950
Rul es read as follows : -
"5, Tests to be held annually - The conpetitive
tests shall be held at |least once a year and at
the time specified in the Schedul e by each head of
a subordinate office for posts not requiring
techni cal know edge, e.g. stenography:
Provided that if the strength of any office does
not warrant annual recruitnent, or recruitnent in

a
864
particul ar year, —a conpetitive test shall be held
whenever it becomes necessary to recruit a
m ni sterial servant to the office.
6. Subjects of the tests (1) The conpetitive tests
shal |l conmprise a witten test as well as an ora
test-
(2) The subject of the tests and the maxi mum mar ks
on each subject shall be as follows :
Subj ect s Mar ks
Oa
(i) Personality 25
(ii)General Knowl edge and suitability
for the particul ar post. 25
Witten
(i) Sinple drafting 50
(ii) Essay and Precis witing 50
(iii) H ndi 50
Opti-onal
(i) Typewiting and shorthand 50
(ii) English 50
X X X X
Not e: - A candi date nust take one of the two
optional subjects and may take both.
7. Selection of candidates - (1) On the results of
the test, the head of the subordinate Ofice shal
select a nunber of candidates sufficient to fil
the number of vacancies as ascertained in rule 3
and offer to them appointnments as and when the
vacanci es occur, according to the order of merit
865

di scl osed at the test.
(2) No one who has not been selected in accordance

with sub-rule (1) shall be appointed to any
vacancy unless the list of selected candidates is
exhaust ed.

(3) Casual vacanci es nmay be filled up - by
appoi nti ng persons who have not taken the test but
their further retention shall depend on their

taking the next test and being selected in it."

In the Schedule attached to the 1950 Rules it was
provided that for the offices of the subordinate civi
courts the conpetitive exam nation should be held in August
second week every year. The relevant entry in that Schedul e
read as follows :-

"“Judicial (A) Departnent
(1) Ofices of Subordinate GCivil Courts - August
second week"
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The 1950 Rul es did not, however, expressly say that the
1947 Rul es had been superseded by these Rules. But it is
significant to note that the 1950 Rules clearly stated that
the CGovernor had framed themin supersession of all existing
rules and orders on the subject for recruitnent to the
m ni sterial establishnment of subordinate offices under his
control. The clear effect of the 1950 Rules therefore was
that the 1947 Rules stood superseded by the 1950 Rul es as
regards the subjects prescribed for the test and the nanner
of the examnation to be held for the purpose of selecting
candi dates for the mnisterial staff in the Gvil Courts of
the State of Uttar Pradesh. To be precise, rules 9 to 12 and
Appendix Il of the 1947 Rules were superseded. The two
reasons in support of G the above vieware : (i) that in the
definition of the expression ’'Subordinate Ofice only the
offices of the Secretariat, the State Legislature, the High
Court and the Public Service Conm ssion stood excluded and

(ii) the offices of “the Subordinate Civil Courts were
included /in t he ~Schedul e to those Rul es. On its
adm ni strative side the H gh Court also

866

understood that the 1950 Rules were applicable insofar as
recruitnent to the mnisterial staff in the Cvil Courts was
concerned. This is evident froma letter witten by Shri
M P. Singh, Joint /Registrar of the H gh Court of Allahabad
to all the District Judges in the State of Utar Pradesh on
February R 12, 1973 which is as under: -

"From

M P. Singh, B.A, LL.B

Joi nt Registrar,

H gh Court of Judicature at All ahabad.
To

Al the District Judges,

Subordi nate to the H gh Court of

Judi cature at All ahabad.

Cl RCULAR LETTER

No. 14/Ve-4 Dated All ahabad February 12, 1973.

Subject :- Recruitment to the establishnment of the
Subordinate Cvil Courts.

Sir,

It has been brought to the notice of ~the Court
that many District Judges face a |lot of difficulties at the
i nstance of Enpl oynent Exchange in making recruitnents to
their establishnents. Broadly speaking the difficulties
poi nted out by them are as under :-

1. Quite often the District Judges, on the list of
approved candi dates havi ng exhausted, have to recruit
candi dates directly wthout subjecting themto a regular
test prescribed wunder the rules for filling up -casua
vacancies and for neeting the requirenents of new y created
additional courts at short notice and such candidates
continue in the enployment of the civil courts for a
consi derable tinme, but when a test is held for recruitnent,
the Enpl oyment Exchange
867
either refuses to sponsor the nanmes of those candi dates or
wi t hhol ds their applications for one reason or the other and
consequently such candidates are prevented from taking up
the test

2. Some tinmes the Enmpl oynent Exchange, while forwarding
the applications of candidates, w thhol ding applications of
such candi dates who appear to be deserving the suitable to
the District Judges without assigning any reason and this
conpel the District Judges to rec Nit candidates only from
amongst the candi dates whose applications are forwarded by
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t he Enpl oynent Exchange.

In order to obviate the difficulties, the court has
exam ned the whole scheme and the rules and wthin frane
work of the existing rules and Governnment orders on the
subject, the following procedure is laid down for our
gui dance : -

While following the procedure laid down in existing
rul es, published under Government Notification No.O-111/-XI-
8-50 dated July 11, 1950 (which was adopted in supersession
of rules 9 to 12 of the UP. Subordinate Civil Courts
M ni sterial Establishnment Rules 1947) and anplified in G O
No. 0-2248/11-8-1950 dated August 30, 1950, the District
Judge should in addition  hinself advertise his requirenent
under intimation to the Enploynent Exchange and whil e doing
so he shoul d take care to nmke it clear that al
applications are to be addressed to himand routed through
the Enpl oyment Exchange. The District Judge should further
require that candi dates shoul d send advance copies of their
applications direct to the District Judge which would go to
ascertain p whether all applications have been forwarded to
hi m by the Enpl oynent Exchange  or- not. However, if on
receiving the applications fromthe Enpl oyment Exchange, it
is found that applications  of certain suitable candi dates
have been withheld by the Enpl oyment Exchange, the District
Judge may in his discretion, permt such candidates to take
the test as contenplated in paragraph 7 of the G O dated
August 30, 1950 referred to earlier

In the case of candidates who are appointed to
fill up casual vacancies wthout appearing .in the regular
test prescribed under the rules and are already working on
t he
868
staff of the civil <court concerned, they should be treated
as departnental candi dates and should be allowed to take the
test without any reference to the Enploynment Exchange in
order to enable themto qualify for regular appointnent.

Yours faithfully,

sd/- M P. “Singh

Joi nt Registrar"
(underlining by us)

Fromthe above letter it is clear that the H gh Court
understood that rules 9 to 12 of the 1947 Rules including
rule 11 which prescribed the nmanner of exanmination and
Appendix Il to the 1947 Rules which prescribed details
regardi ng the subjects in the exam nation had to be held had
been superseded by the 1950 Rul es.

In the neanwhile in exercise of his. powers under
proviso to Article 309 of the Constitution, the Governor had
promul gated the Subordinate Cvil Courts M nisteria
Establ i shmrent (Amendnent) Rules, 1969 on Septenber 20, 1969
amendi ng the 1947 Rules (hereinafter referred to-as ’'the
1969 Amending Rules’). The 1969 Anending Rules read as
follows :

"No. 49(1)/69-Nyaya (Ka-2)

Sept enber 20, 1969.

In exercise of the powers under proviso to Article

309 of the Constitution, the Governor is pleased

to nake the following rules with a viewto anmend

t he subor di nat e G vil Court M ni steria

Est abl i shrent Rul es, 1947 publ i shed with

Governnment notification No.2494/VII1-612-40 dated

August 1. 1947.

RULES

1. Short title and commencenent : (i) These Rul es

may be called the subordinate Civil Courts
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M ni steria
(iii) They shal
the date of their

Est abl i shnent
cone into force with effect from
publication in the Gazette.

(Amendrent) Rul es, 1969

869
2. Amendnent of rule 5: In the Subordinate G vi
Courts Mnisterial Est abl i shnent Rul es, 1947
(hereinafter referred to as the said rules, for
the rules as set out in Colum 1, the rule as set
out in colum 4 shall be substituted. B

Colum 1 Colum 4

5. Academic qualifications :-
No person who is not already
on the staff attached to a
subordinate civil court

shal | be appointed to a post
in the mnisterial establi-
shnent 'unl'ess : -

(a) he has passed at |east
the Hi gh School” exani nati on
conduct ed by the Board of

H gh School and Inter-
medi at e Education United
Provi nces, or any other

exam nati on whi ch has been

or may be decl ared by the
CGovernor to be equival ent

t her et o;

(b) he possesses a thorough
know edge both of Urdu and

H ndi ;

(c) he possesses in the case
of a candidate for the post
of Stenographer, a diploma or
certificate froma University
of a recogni sed Shorthand
and typewiting Institution
showi ng that he possesses a
speed of at |east 100 words

Academ ¢ qualification :-
No person who is not
already on the staff atta-
ched to a subordinate G vi
Court shall be appointed to
a post in the mnisteria
establ i shnment unl ess : -
(a) he has passed at | east
the I'nternedi at e Exam na-
tion conducted by the Board
of Hi gh School and Inter-
nmedi at e Education, U P. O
any other exam nation which
has been or may be decl ared
by the Governor to be the
equi val ent thereto.

(b) he possesses a thorough

know edge both of Urdu and

Hi ndi .

(c)he possesses in the case
of -a candi date for the post
of St enographer, a diplonma
or certificate froma

Uni versity or a recognised

Shorthand and typewriting

I nstitution showing that he
possesses a speed of  at

per mnute in Shorthand and | east 100 words per mnute
35 words per minute in in typewiting.
typewiting.

870

3. AVENDMENT OF APPENDI X |

Colum 1
Exi sting Appendix Il Marks
The Exam nati on shal
be in three parts:

1. Conpul sory subjects 350

2. Optional subjects 50

3. Interview 100
Tot al 500

Conpul sory subj ects shal

be

(a) Translation from

English to Urdu 50

5 Inthe said rules for

the Appendi x as set out in

colum 1, the Appendix as
set in colum 2 shall be
substi t ut ed.

Col um ||

Appendi x as hereby Marks
substi t ut ed.

The Exam nati on shal

be in three parts:

1. Compul sory subjects 350

2. Optional subjects 50

3.Interview 100
Tot al 500

Conpul sory subj ects shal

be

Transl ati on from Engli sh

to Hindi 50
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(b) Translation from

English to Hi ndi 50
(c) Translation from Urdu
to English. 50
(d) Translation from

Hi ndi to English 50
(e) Precis witing 50
(f) Dictation 100

OPTI ONAL SUBJECTS :
Shorthand & Typewiting 50
In the optional subject no
mar ks shall be awarded to
any candi date who does not
reach the m ni mum standard
required in the note to
rule 14.
Any clerk who is already
871
On the Establ ishment and
is not qualifiedas, a
st enographer may sit for
the exanination in typewiting
and shorthand al one and wi |1
be eligible for appointnent
as stenographer if he
qualifies.

The existence of these

(b) Translation from
Hi ndi to English 50
(c)H ndi Drafting

(Added) 50
(d)yH ndi Precis witing 50
(e)English Drafting 50
(f)Dictation 100

OPTI ONAL SUBJECTS

Shorthand & Typewiting 50
In the optional subject

no marks shall be awarded

to any candi date who does
not reach the m ni mum
standard required in the
note to rule 14.

Any cl erk who is already

on the Establishment and

is not qualified as a

St enographer may sit for
the examination in typewi -
ting and shorthand al one
and will be eligible for
appoi nt nent. as St enogr apher
if he qualifies."

Anmendi ng Rul es of 1969 was not

taken note of by the H gh Court when the letter of the Joint

Regi strar dated February 12
District Judges. It appears

1973 was addressed to all the
fromthe saidletter that the

Ni gh Court was following the 1950 Rules even after the
promul gation of the 1969 Anending Rules for purposes of
hol ding the conpetitive exam nation for recruitment to the
mnisterial staff in the Cvil Courts. Then canme the

subordinate O fices Mnisteria

Staff~ (Direct Recruitment)

Rul es, 1975 (hereinafter referred to as ’'the 1975 Rules’)
promul gated by the Governor under ‘the proviso to Article 309
of the Constitution. The said Rules were pronulgated in

supersession of all existing

rules and orders on the

subject. Rule 2 of the 1975 Rules which deals with their

application read as foll ows :

"2. Application of these rules. (1) These rules
shall govern recruitment to all the mnisteria
posts of the |owest grade, other than the posts of

st enogr apher (which
direct recruitment

subordi nate offices

are required. to be filled by
and which are outside tho
purview of the Public

Servi ce Comm ssion) in al
under the <control of the

Government but excluding the Secretariat, the
offices of State Legislature, Lokayukt,” Public

Servi ce Conmm ssion
Subor di nat e Courts
seuperi nt endence of

Uttar Pradesh, H gh Court the

under t he Contr ol and

the H gh Court, the Advocate

Ceneral, Utar Pradesh and of the establishments
under the control of the Advocate Ceneral ."
Fromrule 2 of the 1975 Rules which is set out above,
it clear that the said Rules were not made applicable to the

Secretariat, the of fices,
Lokayukta, Public Service
subordi nate Courts

872

the State Legi sl ature,

Conmi ssion, H gh Court, the

under the control and superintendence of the Hi gh Court and

all the establishments under

the control of the Advocate

CGeneral . The 1975 Rules prescribed the qualifications and
the pattern of a conpetitive exam nation for purposes of
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recruitnment in substitution of what had been prescribed by
the 1950 Rules in respect of subordinate offices to which
the 1975 Rules applied. Sub-rule (1) of rule 20 of the 1975
Rul es expressly provided thus :
"20. Repeal and validation. (1) The Rules for the
recruitnent of m ni steri al staff in the
Subordi nate offices published under notification
No. C-1119/1U- 850, dated July 11, 1950 as anended
fromtime to time, shall be, and be deemed to have
been repealed with effect fromJune 5, 1974."

It was after the promulgation of the 1975 Rul es that
the conpetitive examnation, with which we are concerned,
was held by the District Judge of Kanpur. The said
exam nati on was held in Septenber 1981 and its results were
announced on July 25, 1983. Respondent No.|l and nmany others
appeared in t he sai d exami nati on. The conpetitive
exam nati on was, _however, held in accordance with the 1950
Rul es. - The 1969 Amendi ng Rul es were not, however, followed.
Respondent  No. | who had appeared for the conpetitive
exam nati'on-was not successful. Aggrieved by the result of
the exam nation he filed “the wit petition before the High
Court of Allahabad, out” of which this appeal arises. Hs
principal contention ~before the Hi gh Court was that the
conpetitive exam nation ~which had been held in accordance
with the 1950 Rules was an wunauthorised one and that it
shoul d have been held in accordance with the 1947 Rul es as
amended by the 1969 Anmendi ng Rul es. The Hi gh Court held that
it was evident that the intention of promulgating the 1950
Rules was only to prescribe a syllabus different from what
had been prescribed in the 1947 Rules but the nodification
made by the 1950 Rul es did not, however, nodify the rest of
the 1947 Rules. The H gh Court was of the opinion that
"therefore, it follows that the 1950 Rules being later in
time superseded 1947 Rules to the ext ent of its
i nconsi stency. After t he enfor cenent of 1950 Rul es
conpetitive tests for holding selection for appointnment to
the Mnisterial Establishment of Subordinate Courts was
required to be held in accordance with the syllabus of 1950
Rul es and not in
873
accordance with Appendix Il of 1947 Rules. In other respects
the 1947 Rules continued to be effective.”

The High Court then found that on the pronul gation of
the 1969 Anending Rul es the syllabus prescribed by the 1950
Rul es could not be followed. The H gh Court- observed on this
guestion as foll ows:

"The question, however, arises what was the effect
of Subor di nat e G vil Courts M nisteria
Est abl i shmrent (Amendnent) Rules, 1969.. As  noted
earlier, the Rules of 1969 were franed by the
CGovernor, amending Appendix Il of 1947 Rules. The
notification dated Septenber 20, 1969, under which
the Rules were enforced, does not contain any
reference to 1950 Rules. It appears that while
amending the 1947 Rules, the Governor failed to
notice that Appendix Il of 1947 Rul es had al ready
been superseded by Rule 6 of 1950 Rul es. However,
it is evient that the intention was to prescribe
di fferent syllabus than that prescribed by 1950
Rul es. There is no doubt that by the 1969 Rul es,
the Governor intended to lay down a syllabus for
hol di ng conpetitive exam nation for selection and
appointnent to the mnisterial establishnment of
Subordi nate Courts which was quite different to
the syl labus prescribed by rule 6 of 1950 Rul es as
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wel |l as Appendix Il of 1947 Rules. The 1969 Rul es
were also franed by the Governor in respect of the
same subject matter as laid down by rule 5 of 1950
Rules. Since 1969 Rules were framed later in tine
by the same authority on the sane subject, it nust
be held that the syllabus prescribed by the
Amendi ng Rul es superseded the earlier rules on the
subj ect .

The Hi gh Court gave one nore reason for holding that
the 1950 Rules were no longer in force in the year 1981. The
H gh Court was of the view that the 1950 Rul es havi ng been
repealed by rule 20 of the 1975 Rules they were no | onger
effective fromJune 5, 1974. |t observed thus :

"The 1969 Rul es, no doubt, purported to anend Rul e
5 and Appendix Il of 1947 Rul es. The | anguage of
874

the Rules of 1969 indicates that apart fromthe
rules being in the nature of an anendment, the
Governor ~intended to lay down specific rules
prescribing educati onal qualifications and
syl l-abus for hol di-ng t he exam nati on for
recruitment to the Mnisterial Staff of the
Subordi nate Courts. Even if the 1969 Rules could
not be effective during the period the 1950 Rul es
were in /force, the sane would be fully effective
after June 5, 1974, the sanme repeal of 1950 Rul es.
We, therefore, hold that in-any event after June
5, 1974 ‘recruitment to the ministerial staff of
the Subordinate Courts could be held only in a
accordance with 1947 Rules read with 1969 Rul es
and not in accordance with 1950 Rul es.

The High Court was of the view that since within the
j udgeshi p of Kanpur the exam nation had not been' held in
accordance with the syllabus prescribed by the 1947 Rul es as
amended by the 1969 Anending Rules all those who were
successful and selected for appointnent had no | egal right
to be appointed. It accordingly quashed the exam nation held
in 1981 by the District Judge of Kanpur, the results of
whi ch had been announced in 1983 by its judgnment dated Apri
12, 1985. The High Court clarified that all the candi dates
who had applied for the 1981 exami nation were,” however,
entitled to appear for the fresh exam nation to be held by
the District Judge of Kanpur. It further observed that in
the other Districts of Uttar Pradesh where exani nati ons had
been held wunder the 1950 Rules and which had not- been
chal l enged the selection and appointnent made in pursuance
thereof should be treated as valid and woul d not be rendered
invalid on the ground that any other view would cause great
hardship "which wll not be in the public interest’. The
result of the judgnent was that only those who had been
sel ected or appointed on the basis of the conpetitive
exam nation held by the District Judge, Kanpur |ost their
appoi ntnents or the right to be appointed but all  other
candi dates who hat been sel ected on the basis of
exam nations held in accordance with the 1950 Rules in the
rest of the State of Utar Pradesh continued in their posts.

Aggrieved by the judgnent of the H gh Court, the
875
appel l ant who was one of the selected candidates in the
Kanpur exam nation, has filed this appeal by special |eave.

In this case the deficiencies in the drafting of the
rules and the inadvertence on the part of the High Court in
conplying with them pose sone difficulty in arriving at a
just solution. There is no dispute that the 1947 Rul es made
appropriate provisions regardi ng t he recruitnent of
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candidates to the posts in the mnisterial establishnent in
the Subordinate Courts in the former United Provinces and
they continued to be in force till July 11, 1950. On July
11, 1950 the 1950 Rules were pronulgated. They were
applicable not nerely to the mnisterial establishments in

Cvil Courts but to the mnisterial establishnents in
several other offices. They were pronul gated in supersession
of all existing rules and orders on the subject. They

prescribed that recruitnment to the mnisterial staff in a
subordinate office to which the said rules were applicable
should be made on the basis of a conpetitive test and al so
provided for the node of <calculation of vacancies, the
peri od during which conpetitive exam nations should be held,
the subjects for the test and the marks assigned to each of
them and the method of selection of successful candidates.
They al so provided that appointnents to higher posts in the
mnisterial staff ~ of those offices should be nade by
promotion. Rules” 9 to 12 of the 1947 Rul es and Appendi x |
toit ‘which dealt ~with above topics thus stood superseded.
The other. parts of the 1947 Rules which dealt wth the
nationality domcile and residence of the candidates, their
acadeni c qualifications, character and physical fitness, the
appoi nting authority, ‘probation and confirmation, seniority,
puni shment, rate of pay, transfers and regulations of
conditions of service remmined intact since the 1950 Rul es
did not nmake any provision as regards these topics. Hence we
do not agree with the argunent wurged on -behalf of the
appel l ant that the 1947 Rules stood  superseded in their
entirety by the 1950 Rul es relying upon the opening words of
the 1950 Rul es which read thus : G
"I'n exercise of the powers conferred by Article
309 of the Constitution of Lndia, and in
supersession of all existing rules and orders on
the subject............. ..
(Enphasi s suppl i ed)
876
"In supersession of all existing rules and orders on
the subject” can only refer to those natters in the existing
rul es which correspond to the matters dealt with by the 1950
Rules. W have explained earlier the other subjects in the
1947 Rules which were not covered by 1950 Rul es.” Hence the
argument based on the assunption that the entire 1947 Rul es
had been repealed by inplication and no amendnent coul d be
nade to the 1947 Rules has to be rejected. The H gh Court
was, therefore, right in observing that the whole of the
1947 Rules did not cone to an end on the pronulgati on of the
1950 Rules. The problem however, does not get solved
thereby as we shall presently show.
The 1969 Anending Rules specifically anended the 1947
Rul es. These 1969 Anending Rules appear to have been made
after consultation wth the H gh Court as can be‘seen from
the letter dated November 30, 1968 witten by the  Joint
Regi strar of the H gh Court to the Joint Legal Remenbrancer
of the GCovernment of Uttar Pradesh. The 1969 Amendi ng Rul es
were published in the Utar Pradesh Gazette dated Cctober 9,
1969. By these Rules, rule 5 of the 1947 Rul es was anended.
Rule 5 dealt with the mini num academic qualification which a
candidate for a post in the mnisterial establishnent in a
Subordinate Civil Court should possess. The ot her amendnent
related to the substitution of the fornmer Appendix Il which
related to the subjects prescribed for the conpetitive
exam nation and the marks assigned to each of themas it
obtai ned before the 1950 Rules cane into force by a new
Appendi x whi ch has al ready been set out above.
Rule 11 of the 1947 Rules which required the District
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Judge to hold the exami nation in accordance with the forner
Appendi x Il of the 1947 Rul es which al so stood superseded by
the 1950 Rules in viewof rules 5 & 7 of the 1950 Rul es
which dealt with the sane subject, was however not repl aced
nor a corresponding rule authorising the District Judge to
hold the conpetitive exam nation in accordance with the new

Appendi x Il was introduced by the 1969 Anending Rules into
the 1947 Rul es sinultaneously. The result was that while the
new Appendi X Il again re-appeared in the 1947 Rules

prescribing certain subjects and marks assigned to them the
authority who should hold the conpetitive exam nation was
not again prescribed in the 1947 Rules. It was necessary to
re-enact rule 11 of the

877

1947 Rul es because it also stood repeal ed by the 1950 Rul es
whi ch had nade provision with regard to the topic contained
inthe former rule 11. The legal position that by the
promul gation of ~the 1950 Rul es, the former rules 9 to 12 of
the 1947 'Rul es stood repealed by necessary inplicationis
accepted ‘even by the High Court in its |letter dated February
12, 1973 referred to above. Therefore the forner rule 11
shoul d have been re-enacted either in the sane formor with
nodi fication and brought back to life to give effect to the
new Appendi x Il reintroduced in the 1947 Rules. Wthout such
reintroduction of/  rule 11, the nere reintroduction of
Appendix Il in the /1947 Rules by the 1969 Anendi ng Rul es
woul d be meaningless and ineffective as the authority who
can hol d the exami nation remai ned unspecified. The nethod of
sel ection of candidates al so remai ned unspecified. In effect
what ever was provided in Rules 9 to 12 of the 1947 Rules
which was needed for conducting the exanination and

sel ecting candi dates was however wunavailable. It is not
correct to assune that the old rules 9 to 12 also
automatically revived along with Appendix |l wthout an

express provision reintroduciing them Here we are not trying
to be technical. It is to be noted that the 1969 Anendi ng
Rul es do not expressly state that the 1950 Rul es would no
| onger be applicable to the ministerial establishnents of
the Subordinate Civil Courts. They also did not repeal the
itemreferring to the Judicial Departrment Subordinate G vi
Courts, which found a place in the schedule to the 1950
Rul es. The discontinuance of the application of the 1950
Rules to the ministerial establishnents of the subordinate
Cvil Courts can only be inferred by relying uponthe rule
of inplied repeal provided the said rule is applicable.. An
inmplied repeal of an earlier law can be inferred only where
there is the enactnment of a later |aw which had the power to
override the wearlier law and is totally inconsistent with
the earlier law, that is, where the two laws - the earlier
law and the later law - cannot stand together. This is a
| ogi cal necessity because the two inconsistent |aws cannot
both be valid wthout contravening the principle of
contradiction. The later laws abrogate wearlier contrary
laws. This principle is, however, subject to the condition
that the later law nust be effective. If the later lawis
not capable of taking the place of the earlier |aw and for
some reason cannot be inplenented, the earlier law would
continue to operate. To such a case the rule of inplied
repeal is not attracted
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because the application of the rule of inplied repeal nmay
result in a vacuum which the |aw naking authority nmay not
have i ntended. Now, what does Appendix Il contain? It
contains a |list of subjects and nmarks assigned to each of
them But who tells us what that |ist of subjects means? It
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isonly in the presence of rule 11 one can understand the
neani ng and purpose of Appendix Il. 1In the absence of an
amendnment re-enacting rule 11 in the 1947 Rules, it s
difficult to hold by the application of the doctrine of
inplied repeal that the 1950 Rules have ceased to be
applicable to the mnisterial establ i shnents of the
Subordinate Civil Courts. The Hi gh Court overlooked this
aspect of the case and proceeded to hold that on the nere
rei ntroduction of the new Appendix Il into the 1947 Rules,
the exani nations could be held in accordance with the said
Appendi x. W do not agree with this view of the H gh Court.
There is also no material before the Court to show that
after the 1969 Anending Rul es, exam nations were held in the
different districts of Utar Pradesh in accordance with the
1947 Rules as amended by the 1969 Amendi ng Rul es. No body
i ncluding the Nigh Court appears to have taken notice of the
amendnment. On the other~ hand exam nati ons have been held
according to the 1950 Rules even after the above 1969
amendnment. The District Judge has filed a counter-affidavit
stating that the exam nations were held in 1981 in this case
in accordance with the 1950 Rul es and not in accordance with
the 1947 Rules as anended by the 1969 Amending Rules. ne
letter of the High Court dated February 12, 1973 shows t hat
it treated the 1950 Rules as the existing Rules in 1973 even
after the 1969 Anending Rules cane into force because it is
stated in that letter as follows :
"While following the procedure laid down in the
exi sting rul es. publ i-shed under Gover nnent
Notificatioon Nb. 0-1119/Xl -850 dated July 11
1950 (which was adopted in supersession of rules 9
to 12 of the U P subordinate G vil Courts

m ni steri al est abl i shnent Rul es 1947) and
anplified in GO No.0-2248/11-8-111-1950 dated
August 30, 1950, t he District Judge
should............. .. .....~ "

(enphasi s’ added)
879

Further it appears that in the year 1981 in sone ot her
districts of Utar Pradesh exam nations were held as per the
1950 Rules. This is borne out by the observation of the H gh
Court in its judgnment where it has expressed its reluctance
to set aside the results of the exam nations in the other
districts and confined the operation of its judgnent to
Kanpur District only. The 1969 Anendi ng Rul es appear to have
been ignored by some District Judges. |In the circunstances
having regard to the  acuna created by the non-
repronul gation of rule 11 of the 1947 Rules it has to be
held that there was no effective substitution of the 1950
Rul es brought about by the 1969 Anending Rules. The 1950
Rul es should therefore be held to be operating even in the
year 1981. Hence the exami nations held according-to them
cannot be held to be bad.

We do not agree with the view of the H gh Court that
the 1950 Rules have been repeal ed by the 1975 Rul es i nsof ar
as the Subordinate Civil Courts are concerned. It is true
that rule 20 of the 1975 Rules clearly stated that the 1950
Rul es had been repeal ed. But the 1975 Rules did not apply to
t he subordi nate courts under the control and superintendence
of the H gh Court. Hence the 1950 Rules insofar as they
applied to the subordinate courts continued to be in force.
The finding of the H gh Court on this question is erroneous
and is liable to be set aside.

Moreover, this is a case where the petitioner in the
wit petition should not have been granted any relief. He
had appeared for the exanmi nation wthout protest. He filed
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the petition only after he had perhaps realised that he
woul d not succeed in the exam nation. The Hi gh Court itself
has observed that the setting aside of the results of
exam nations held in the other districts would cause
hardship to the candi dates who had appeared there. The same
yardstick should have been applied to the candidates in the
District of Kanpur also. They were not responsible for the
conduct of the exam nation.

For the foregoing reasons we feel that the judgnment of
the H gh Court should be set aside. W accordingly set aside
the judgment of the Hgh Court and dismss the Wit
Petition. The appellant and all other successful candi dates
at the 1981 exami nation held in Kanpur shall be appointed in
accordance with the Rules. W further direct that they shal
be given the
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sal ary, allowances, increnents .and seniority to which they
woul d have beenentitled but for the judgment of the High
Court. But they will not be entitled to any salary and

al l owances ~for the period  during which they have not
actually worked. W al so nake it clear that if in any other
centre, selections and appointnents have been nade on the
basis of the 1969 Amending Rules they shall remain
undi st ur bed.

The order passed by the High Court in the connected
wit petition No. 10224 of 1983 on its file is also set
aside. Simlarly the oder passed in wit petition No.5073 of
1984 on the file ‘of the H gh Court is also reversed. There
shall be a common order in these connected cases as directed
in this appeal

The appeal is accordingly allowed. No costs.

The High Court may take steps, if it ~so desires, to
promul gate a fresh set of Rules of recruitment for-the staff
in the subordinate courts early.

A P.J. Appeal all owed.
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