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ACT:
Enpl oyees’ Pr ovi dent Funds and M scel | aneous

Provi sions Act 1952 (Act Xl X of 1952) section 16(1)(b) scope
of the appellant a/'public linmted conpany purchasing ""Hirji
MIlls Ltd." in certain liquidations proceedings from the
Oficial Liquidator and recommendi ng- the factory after an
year of its closure with the same machinery and with 70% of
the previous workmen after investnent of some fresh capita
in the business and renovati on of the machi nery -Wether the
factory is a "new factory” within the nmeaning of S.16(1)(b)
and the provisions of the Act are not applicable on the date
of the suit to the factory-Interpretation of benevol ent
| egi sl ati on.

HEADNOTE:

At the sale held by the Oficial Liquidator under the
orders of the Bonbay High Court, the appellant a public
l[imted conpany, purchased the "Hirji Textile MI1Ils" nm nus
its goodwill and its workmen who were discharged earlier
The appellant invested sonme fresh capital in the business,
renovated the machinery and enployed worknmen on fresh
contracts which included 70% of the workmen fornerly working
in that factory and commenced to produce certain never types
of things at the factory we.f. Novenber 12, 1955, after
obtaining a newlicence to run it. Wen by the end of
February, 1956 the Regional Provident Fund Conmi ssi oner made
certain enquiries about the working of the factory in order
to enforce the provisions Provident Fund Act against the
appel l ant, the appellant wote to him stating that The
factory was an infant factory having been established on
Novenmber 12,1955 and the period of three years had not
el apsed from that date wi thin the nmeaning of Section 16(1)
(b) of the Act. When the Regi onal  Provi dent Fund
Comm ssioner was not convinced about its explanation, the
appellant first filed a wit petition under Article 226 of
the Constitution bef ore Hi gh Court of Bonbay in
M scel | aneous Application No. 76 of 1957 challenging the
applicability of the Act to the factory and after
withdrawing it, filed Short Cause Suit No. 2088 of 1958
before the City Cvil Court at Bonbay for a declaration that
the Act and the scheme franed thereunder could not be
enforced against the factory until the expiry of three years
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from Novenber 12, 1955 and that the appellant was not |iable
to nake any contributions wunder the Act. The trial Court
di smissed the suit holding, that in viewof the severa
facts established in the case it could not be presumed that
a new factory was established by the
517
appel l ant on Novenber 12, 1955, that the continuity of the
old factory had A not been broken and as such the appel |l ant
was |liable to make contributions under the Act. The judgnent
of the trial Court was affirmed by the Bonbay H gh Court in
Appeal No. 406/ 64. Hence the appeal by special |eave.

Di sm ssing the appeal, the Court,
N

HELD: 1.1. Every statute should be construed so as to
advance the object with which it is passed and as far as
possi bl e, avoiding any construction which would facilitate
evasi on of the Act. [521-(C

1:2. In consonance wth the directions enshrined in
Article 43 of the Constitution, Enployees’ Provident Fund
Schene is intended to encourage the habit of thrift anobngst
the enpl oyees —and to nmake available to themeither at the
time of their retirenent or earlier, if necessary,
substantial amounts for their use fromout of the provident
fund ambunt standing to their credit which is made up of the
contri butions made by the enployers as well as the enpl oyees
concerned. The Act being a beneficent statue and section 16
of the Act being a clause granting exenption-to the enpl oyer
fromthe liability to make contributions, section 16 should
receive a strict construction
[ 521A-B, 522A]

2.1. The criterion for earning exenption under section
16(1)(b) of the Act is that a period of three years has not
yet el apsed fromthe date of establishnment of the factory in
guestion. It has no reference to the date on which the
enployer who is liable to nake contributions acquired title
to the factory which once established may be interrupted on
account of factory holidays, strikes, |lock outs, tenporary
breakdown of nmachinery, periodic repairs to be effected to
the nachinery in the factory, non-availability of raw
materials, paucity of finance etc., and al so on account of
an order of court as in the present case. Interruptions in
the running of factory which is governed by the Act brought
about by any of these reasons wthout nobre cannot be
construed as resulting in the factory ceasing to the factory
governed by the Act and on its restarting it cannot be said
that a new factory is or has been established. ~On the
resunpti on of the manufacturing work in the factory it would
continue to be governed by the Act which does not state that
any kind of stoppage in the working of the factory would
give rise to a fresh period of exenption. In other words the
period of three years should be counted from the date on
which the factory was first established and the fact that
there had been a change in the owners p makes no difference
to the counting of period. [522A-D, 524D E]

Lakshm  Rattan Engi neering Wrk v. Regional Provident
Fund Commi ssioner, Punjab & Os. [1966] 1 LLJ 741 SC,
reiterated

Chaganl al Textile MIIls Pvt. Ltd. Y.P.A Bhaskar M sc.
Appl n. No. 289 of 1956 disposed of on Novenber 5, 1956: M s.
Bharat Board MIls Ltd. v. The Regional Provident Fund
Conmi ssioner & Os. A l.R 1957 Cal. 702: Vegetable Products
Ltd. v. Regional Provident Fund Conm ssioner W Bengal &
Os. Al.R 1959 Cal. 783; Jammadas Agarwala & Anr. v. The
Regi onal Provident Fund Conmm ssioner Wst Bengal & Os.
A l.R 1963 Cal. 513;
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518
Robi ndra Textile MIls v. Secretary Mnistry of Labour Govt.
of India New Delhi & Anr A |I.R 1936 Punjab-55. Hi ndustan
Electric Co. Ltd. v. Regional Provident Fund Commi ssioner
Punjub & Anr. A 1.R 1959 Punjab 27 Regi onal Provident Fund
Conmi ssioner Punjab & Anr. v Lakshm Rattan Engineering
Wrks Ltd A 1.R 1962 Punjab 507: Ms. RL. Sahni & Co v.
Uni on of India represented by the Regional Provident
Comm ssioner Madras & Anr. A l.R 1966 Mud. 416; Kunnath
Textile v. Regional Provident Fund Commi sioner A l.R 1959
Kerala 3; The New Ahnmedabad v Bansidar MIIls Pvt Ltd.
Ahrmedabad v. Union of India & Os. Al R 1968 CGujarat 71
appr oved.

Provident Fund Inspector Trivendrumv. Secretary N.S.
S. Co-operative Society Changanacherry [1970] 2 S.C R 481
Vi t hal das Jagnnat hdas® & Anr. v. The Regi onal Provident Fund
Conmi ssi oner  Madr as & Anr. Al.R 1965 Mad. 508;
di sti ngui shed.

JUDGVENT:

ClVIL APPELLATE JURL-SDI CTION: G vil Appeal No.2139 of
1970.

From the Judgnent and Decree dated August 25, 1969 of
the Hgh Court of Bonmbay in Appeal No. 406 of ]964 from
Original n Decree.

N. H Hingorani, Ms. K Hngorani and Ms. Rekha
Pandey for the Appellant.

O P. Sharma and Mss.  ,4. Subilashini for the
Respondent .

The Judgrment of the Court was del ivered by

VENAKTARAM AH, J. This appeal by Special Leave
i nvol ves the guestion whether the “provisions | of the
Enpl oyees’ Provi dent Funds and M scel l-aneous Provi si ons Act,
1952 (Act XIX of 1952) (herein after referred to as 'the
Act’) were applicable on the date of the suit out of which
this appeal arises to the factory which was purchased by the
appellant in the vyear 1955 in certain i quidati on
pr oceedi ngs.

Prior to Decenmber, 1954 a conpany called "Hirji Mlls
Ltd.” was carrying on the business of manufacture and sale
af textile goods in its factory situated at Fergusson Road,
Lower Parel, Bonbay. That conpany was ordered to be wound up
by the High Court of Bonbay and its assets were ordered to
be sold by the Oficial Liquidator. At the sale held by the
Oficial Liquidator, the appellant which was a Public
Limted Conpany, purchased the above said factory. It is
stated that the workmen had been discharged earlier and the
goodwi I | of the company in liquidation had not been
519
acquired by the appellant. There was di scontinuance of the
work of A the factory for some time. The appellant restarted
the factory on Novenber 12, 1955. The appellant cl ai ns that
it invested sone fresh capital in the business, renovated
the machinery and also enployed worknmen on fresh contracts
t hough about 70 per cent of the workmen were fornerly
working in that factory. It is also contended that the
appel | ant conmenced to produce certain new types of goods at
the factory after obtaining a newlicence to run it. \Wen by
the end of February, 1956 the Regional Provident Fund
Conmi ssi oner made certain enquiries about the working of the
factory in order to enforce the Act against it, the
appel lant wote to him stating that the factory was an
infant factory as it had established it on Novenmber 12, 1955
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and the period of three years had not elapsed from that
date. The appellant clained exenption fromthe operation of
the Act relying upon section 16 (1) (b) thereof. Wen the
Regi onal Provi dent Fund Conmi ssioner was not convinced about
its explanation the appellant filed a wit petition under
Article 226 of' the Constitution before the H gh Court of
Bonbay in M scel | aneous Application No. 76 of 1957
challenging the applicability of the Act to the factory.
That petition was, however, wi thdrawn. Later on the
appellant filed a suit before the City Cvil Court at Bonbay
in Short Cause Suit No. 2088 of 1958 for a declaration that
the Act and the scheme franed thereunder could not be
enforced against the factory until the expiry of three years
from Novenber 12, 1955 and that the appellant was not |iable
to make any contributions under the Act. The appellant al so
prayed for an injunction against the Regional Provident Fund
Conmi ssi oner restraining  himfromenforcing the Act agai nst
the factory. The suit was resisted by the Regional Provident
Fund Commi'ssi oner. ~He contended that the Act was applicable
to the flactory when it was in the hands of Hirji MIIs Ltd.
(the conpany —under |iquidation)  and hence it did not cease
to apply nmerely because there was discontinuance in the
working of the factory for a short period and there was
change O ownership. It~ was also pleaded that the factory
could not be treated “as having been newly established on
Novermber ' 2, 1955 and hence the exenption under section 16
(1) (b) of the Act was not available. The trial court
dism ssed the suit wth costs. ~The trial  court while
negativing the contention of the appellant observed thus:

"If a factory was closed down and after it had
gone into liquidation the factory is dismantled by the
liquidator and the liquidator sold the various assets
as scrap it would be a different matter but in the
present case having regard to the recitals in the Deed
of Conveyance dated 5th Decenber 1955

520

Ex. A it cannot be disputed that the Plaintiffs have in
fact purchased all the assets (a) |ands, hereditanents
and prenises, (b) buildings, ‘godowns, structures and
sheds and (c) the plant and machinery and other
nmovables fromHrji MIls (in Liquidation) and Oficial
Li qui dator and others and what is nore after making
such purchase they have been utilizing the said sane
assets particularly same factory prenises and sane
plant and machinery with a few additionsto carry on
the sane business, nanmely, manufacturing textile goods
which was carried on by that factory when it was owned
by Hrji MIls Ltd. wth 65 to 70 per cent of the old
staff and worknmen of Hirji MIls Ltd. Fromthese facts
it cannot be said that the intention while effecting
the transfer of all the several assets from the former
owners to the owners was that the old factory shoul d
become defunct or non-existent and a new factory was
i ntended to be established. On the contrary these facts
affirm the continuity of the established factory,
notwi thstanding the fact that the plaintiffs did not
purchase it as a going concern."

The trial court held that in view of the several facts
established in the case it could not be presuned that a new
factory was established by the appellant on Novenber 12,
1955. It on the other hand held that the continuity of the
old factory had not broken and as such the appellant was
liable to mmke contributions under the Act. The judgnment of
the trial court was affirmed by the Bonbay H gh Court in
Appeal No. 406 of 1964. This appeal by Special Leave is
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filed agai nst the judgnment of the H gh Court.

The facts established in this case are that Hirji
MIlls Ltd. had been carrying on the business of nanufacture
of textile goods in the factory' fromthe year 1931 upto the
date of the w nding up order which was made on Decenber 17,
1954 and there was stoppage of manufacturing activity in‘the
factory till Novenber 12, 1955 on which date it was
recormenced by the appellants. The points for consideration
are whether in the circunstances in which the appellant cane
to acquire the factory there was the extinction of the old
factory and the establishnent of a new factory on Novemnber
12, 1955 and whether it could be said that the Act had
ceased to apply to the factory on the stoppage of the
manuf acturing process in it . owing to the wi nding up order
521

At the outset it has to be stated that the Act has
been brought A into force in order to provide for the
institution of provident funds for the benefit of the
enpl oyees in factories and establishnents. Article 43 of the
Constitution requires the State to endeavour to secure by
sui tabl e legislation or econonic organisation or in any

other way to all workers, agricultural, industrial or
ot herwi se anong others conditions of work ensuring a decent
standard of life  and - full enjoynment. of I|eisure. The

provision of the /provident fund schenme is intended to
encourage the habit of thrift anobngst the enployees and to
make available to them either at the tine of their
retirement or earlier, if necessary, substantial amunts for
their use fromout of the provident fund amount standing to
their credit which is made up of the contributions nade by
the enployers as well as the enpl oyees concerned. Therefore,
the Act should be construed so as to advance the object with
which it is passed. Any construction which would facilitate
evasion of the provisions of the  Act ~should as far as
possi bl e be avoided. Section 1(3) of the Act during the
rel evant period declared that subject to section 16 thereof,
it applied to every establishnment ‘which a factory engaged in
any industry specified in Schedule | thereof and in which
fifty or nore persons were enployed. The material part of
section 16 of the Act as it stood at the relevant tine
alongwith the marginal note read as foll ows: -

" 16, Act not to apply to factories bel onging
to Governnment or Local Authority and also to infant
factories- F

(1) This Act shall not apply to-

(a) any factory belonging to the Governnent

or a local authority; and

(b) any other factory, established whether

before or after the commencenent of this
Act, unless three vyears have el apsed
fromits establishment.

Expl anation: - For the renoval of doubts, it is
hereby declared that the date of the establishment of a
factory shall not be deened to have been changed nerely
by reason of a change of the prem ses of the factory..

522

The Act being a beneficent statute and section 16
of the Act being a clause granting exenption to the enpl oyer
fromthe liability to make contributions, section 16 should
receive a strict construction. |If a period of three years
has el apsed fromthe date of the establishment of a factory,
the Act would becone applicable provided other conditions
are satisfied. The criterion for earning exenption under
section 16(1) (b) of the Act is that a period of three years
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has not vyet elapsed fromthe date of the establishnment of
the factory in question. It has no reference to the date on
which the enployer who is Iliable to nmke contributions
acquired title to the factory. The Act al so does not state
that any kind of stoppage in the working of the factory
would give rise to a fresh period of exenption. The work in
a factory which is once established nmmy be interrupted on
account of factory holidays, strikes, |lock outs, tenporary
breakdown of nmachinery, periodic repairs to be effected to
the nachinery in the factory, non-availability of raw

materials, paucity, of finance etc. It may also be
interrupted on account of an order of court |like the one we
are confronted with in ‘this case. Interruptions in the

running of a factory which is governed by the Act brought
about by any of the reasons nentioned above wi thout nore
cannot be construed as resulting in the factory ceasing to
be a factory governed by the ~Act and on its restarting it
cannot be said that a new factory is or has been established
On the! resunption of the manufacturing work in the factory,
it would  continue to be governed by the Act. In Chagganl a
Textile MIls Pvt. Ltd. v. P.A" Bhaskar(1l) on the file of
the Bonbay Hi gh Court which is one of the earliest decisions
delivered on the above question (which is unreported),
Justice Tendol kar observes thus:

"The important point to notice about this
provision is that the Act is nmade applicable to
factories and not to P the owners thereof; or, in other
words, it applies to factories irrespective of who the
owners fromtime to time my be."

The | earned Judge proceeds:

"The question is whether the ‘order of
l'iquidation and the consequent tenporary discontinuance
of business wuntil a |ease was granted to Kotak and
Conpany has the consequence of making the factory which
was established cease

(1) Msc. Appln. No. 289 of 1956 di sposed of on
Novenber 5, 1956.
523
to be established. In my opinion the answer to this question
must be in negative. A tenporary cessation of the activities
of an established factory cannot |ead to the result that the
factory ceases to be established for the purposes of the
Enpl oyees’ Provident Funds Act, for if it did, the class of
enpl oyers who spare no ingenuity in seeking to deprive the
enpl oyees of all the benefits conferred upon them by statute
woul d have convenient handle whereby the activities of an
established factory have to be discontinued for a few nonths
in order to deprive the enployees of the benefits under the

Enpl oyees’ Provi dent Funds Act. I take it that ' the
establishnent of a factory involves that the factory has
gone into production and no nore.. but once it goes into

production, a tenporary cessation of its activities, for
what ever reasons that cessation takes place cannot in ny
opinion, take the factory out of the category of _an
established factory for the purposes of the Enployee's
Provi dent Fund Act."

Towards the conclusion of his judgnment, the |earned
Judge says that:

"Even a conpl ete change in the whol e body of
enpl oyees cannot make a factory which is established,
cease to be established. |In any event, the Enpl oyees’
Provi dent Funds Act is a beneficial legislation for the
benefit of the enpl oyees and every construction of its
provi sions which woul d defeat the object of the
legislation and lead to an evasion nmust be rejected,
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unl ess the clear |anguage of the Act |eaves no option
to the Court but to accept such an interpretation.”

The above statenent appears to us to lay down the | aw
correctly. W find that this view has been followed in
Messrs Bharat Board MIIs Ltd. v. The Regional Provident
Fund Commi ssioner & Os.,(1) Vegetable Products Ltd. wv.
Regi onal Provident Fund Conm ssioner, W Bengal & Os.,(2)
Jammadas Agarwalla & Anr v. The Regional Provident Fund
Conmi ssi oner, Wst Bengal & Os.,(3) Robindra Textile MIIls
v. Secretary, Mnistry of Labour, Govt. O India, New
(1) A I.R 1957 Cal. 702.

(2) AI.R 1959 Cal. 783.

(3) AI.R 1963 Cal. 513.

524

Del hi & Anr.(1) and Hndustan Electric Co. v. Regiona

Provident Fund Commi ssioner, Punjab & Anr(2), Regiona

Provi dent Fund Conmi ssioner Punjab & Anr. v. Lakshm Ratten
Engi neering Wirks Ltd.(3) (affirmed initem 2 infra). A
simlar view has been taken by the Madras High Court in Ms.
R L. Sahni & Co - v. Union of |India, represented by the
Regi onal Provident Conmi ssioner, Madras & ,Anr (4) in which
it was held that it could not be postulated that each tine
when there was a change of hands, a new establishment cane
into existence. In Kunnath Textiles v. ' Regional Provident
fund Comm ssioner(6) and in The New Ahnedabad Bansidar MIls
Pvt. Ltd. Ahnedabad v. The Union of India & Os.(6) also
the same view has been taken.

In Lakshmi ' Ratten Engineering Wrks v. Regiona
Provident fund Conmi ssioner, Punjab & Os (7). which was
filed by one of the parties to the appeal before the Punjab
Hi gh Court in Regional Provident Fund Conmi ssioner, Punjab &
Anr. v. Lakshm Ratten Engi neering Wrks Ltd (supra) agai nst
the judgnent rendered therein, this Court” has held while
affirmng the said judgnent that the words in section 16 (1)
(b) of the Act were quite clear and they left no room for
doubt that the period of three years should be counted from
the date on which the factory was first established and the
fact that there had been a change in the ownership nade no
di fference to the counting of that period

This is not a case where the old factory was reduced
into scrap and a new factory was erected in its place. Nor
can it be said that there was total discontinuity brought
about between the old factory and the factory which was
restarted after the appellant purchased it. The stoppage of
producti on was brought about tenporarily as stated earlier
by the w nding up order and the factory was restarted after
it was sold to the appellant by the Oficial Liquidator. The
finding of fact recorded by the trial court in this case
which is affirmed by the H gh Court clearly establishes that
it was the sane old factory which reconmended production on
Novermber 12, 1955. What is of significance is  that a
substantial nunber of worknen

(1) A l.R 1958 Punjab 55,

(2) A l.R 1959 Punjab 27.

(3) A1.R 1962 Punjab 507.

(4) Al.R 1966 Mad. 416.

(5) A l.R 1959 Keral a 3.

(6) AI.R 1968 Gujarat 71. 5

7) 1966 | Labour Law Journal 741.
525

and staff who were working under the fornmer nanagenent had
been A enployed by the appellant though it is clained that
they had entered into new contracts of enploynment. Mere
i nvestment of additional capital or effecting of repairs to
the existing machi nery before it was restarted, the
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diversification of the lines of production or change of
ownership would not anpbunt to the establishnent of a new
factory attracting the exenption under section 16 (1) (b) of
the Act for a fresh period of three years.

On behal f of the appellant, reliance was placed on the
deci sion of this Court in Provident Fund I|nspector
Trivandrum v. Secretary, N. S.S. Co-operative Society,
Changanacherry. (1) That was a case in which the Secretary of
a Co-operative Society which owned a press had been
acquitted by the Magistrate of the charge of not conplying
with the provisions of the Act. The Hi gh Court had confirmed
the order of acquittal. On appeal, this Court found that
there was no ground tointerfere wth the acquittal. The
defence of the accused in that case was that the Co-
operative Society of which he was the Secretary had acquired
the press in question in-March, 1961 and had established a
new press subsequently and hence the Act was not applicable
to the press as the period of three years prescribed by
section 16 (l) (b) of the Act had not expired The evi dence
in that case showed that after the purchase, a new owner had
cone in the place of the forner owner, the work of the press
was stopped on the date of its sale and was started again
after a break of three nonths, the nmachinery in the press
was also altered and the persons enployed previously were
not continued in service. Wile a fresh recruitnent of
wor kmen had taken place, out of those worknmen only six
happened to be the former enployees and conpensation had
been paid to the worknen at the time of the sale by the
former owner. On these facts it~ was held that a new
establ i shnment had come into -existence. In the case before
us, it is seen that about 70 per cent of the forner worknen
had been enployed by the appellant and there was no change
of machinery. Further this is a case where the interruption
of work had taken place owing to the order in the w nding up
proceedings. It is relevant to state here that this Court in
the course of its judgnent in the above case did not
overrule the decision of the Calcutta High Court in Messrs
Bharat Board MIls Ltd. (supra) but only distinguished it.
The facts of that case nore or less corresponded to the
facts of the case before us. It is true that this Court in
the above deci sion approved the decision of the
(1) [1970] 2 S.C R 481
526
Madras High Court in Vithal das Jagannathdas & Anr. v. The
Regi onal Provident Fund Conm ssioner, Madras & Anr. (1) but
that does not make any difference so far as the case before
us i s concerned since in the Madras case there was a finding
that in reality the old establishment had come to an end and
there was a new establishnment. In the case before us, the
finding of fact of the trial court is to the contrary. The
| earned trial judge has held that the intention in<this case
was to maintain the continuity of the old factory. Hence the
deci sion on which reliance is placed being distinguishable
on facts is not of much use to the appellant.

In the circunstances, we do not find that there is any

infirmty in the judgnent under appeal. The appeal
therefore, fails and is hereby dism ssed with costs.
S R Appeal dism ssed

(1)A.1.R 1965 Mad. 508.
527




