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ACT:

Constitution of /India 1950 Article 19(1 )(a)- Freedom
of speech and expresion- Wether includes Freedom of press-
Restrictions other ‘than those In “Article 19(2)-Wether
reasonabl e-Interference in the name of Public Interest-
VWet her justified. D

Rol | of Press and Newspapers-Duty of Court to held the
bal ance even and to strike down _any unconstitutiona
i nvasi on of press.

Fundanental rights wunder Article 19(l)(a) and (g)-
Whet her different fromright conferred by First Anendnent to
Ameri can Constitution.

Article 13(3)(a)-Notification under section 25 Custons
Act 1962-Contrary to fundanental rights-Wether to be struck
down.

Article 14-C assification of « newspapers for |evying
cust onms duty-Wether discrimnatory.

Article 4l-Duty of State to encourage education of
masses through nedia of press-Necessity of. F

Entry 87 and 93 List 1. Seventh Schedul e-Newspaper
I ndustry-Levy of tax-Conpetency of Parlianent to-enact |aws-
Scrutiny by Courts when arises -Tax transgressing-into the
field of freedomof speech and expression and stifles that
freedom Whet her unconstitutional

Article 32-Validity of tax-Duty of Court-Not to be
bur densone- Newspaper Industry not to be singled out-Custom
Duty on newspaper-Wether tax on know edge-People’ s right to
know- | nposi ti on of tax-CGovernment to be nore cautious.

Interpretation of statutes:

Constitution of I ndi a 1950 Article 19(1) (a)-
Interpretation of-Anerican
288
cases-Wiet her sole guide-Help in wunderstanding the basic
principles of freedom of speech and expression

Statutes Taxing Newsprint-Tests for determning vires
of -Di fferent from other t axi ng st at ut es- G ounds of
chal | enge.

Custons Act. 1962 Section 25-Power to grant exenption-
Wet her | egi sl ative power-Wether notification a Subordinate
pi ece of |egislation Wether questionable on the ground of
unr easonabl eness- Power of Government discretionary but not
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unrestricted.

Custons Act 1962 Section 25-Notification Substitution
of by another- Wiether forner notification would revive ff
the latter is held invalid.

Custons Tariff Act 1975 Section 2 and Second Schedul e
Headi ng 48.01/21 -Sub-headi ng 2- Newsprint-lInport duty and
auxiliary levy at a flat rate- Validity of.

HEADNOTE

Under the Indian Tariff Act 1934, there was a | evy of
custons duty on inported paper. Exenption, however, had been
granted for inport of white, grey or unglazed newsprint from
the levy of any kind of customs duty in excess of 1.5% ad
val orem but subsequently a specific inport duty of Rs. 50
per M was levied on newsprint inports upto 1966. The
Inquiry Committee on-Small Newspapers exam ned the question
of custons duty on newsprint and submtted its report in
1965 recomendi ng total exenption of newsprint from custons
duty. Pursuant- to the said reconmendation, the Governnent
abol i shed custons duty on newsprint altogether in the year
1966. In 1971, a regulatory duty of 2-1/2% was |evied on
newsprint inmports. This 2-1/2%regul atory duty was aboli shed
and was converted/into 5% auxiliary duty by the Finance Act
of 1973. On the Custons Tariff Act 1975 coming into force,
the Indian Tariff Act 1934 was repealed. Under section 2
read with Heading No. 48.01/21 of the First Schedule to the
197S Act, a levy of basic custons duty of 40% ad val orem was
i nposed on newsprint. However, the 5% auxiliary duty |evied

fromApril 1, 1973 continued to be in operation which was
also totally abolished in July 1977. The total exenption
fromcustoms duty on newsprint continued till March 1, 1981

when notification dated July I'S, 1977 granting tota

exenption from custons duty superseded by the issue of a
fresh notification under which publishers of newspapers had
to pay 10% ad val orem custons duty on inported newsprint. By
another notification issued at ‘about the sanme ‘time the
auxiliary duty inposed by the Finance Act of 1981 above 5%
ad val orem was exenpted in the case of newsprint. The result
was that a total duty of 15% ad val orem canme to be inposed
on newsprint for the year 1981-82, which led to the increase
inthe price of newspaper resulting in fall in circulation
of news papers. In the first set of wit petitions this 15%
| evy was chal | enged.

During the pendency of these wit petitions while
Customs Tariff Act, 1975 was amended | evyi ng 40% ad val orem
plus Rs. 1000 pet M as customs duty on newsprint,. the
auxiliary duty payable on all goods subject to custons duty
was increased to 50% ad valorem But by notification dated
February 82
289
1982 issued wunder section 25(2) of the Customs Act 1962 the
notification A dated March 1, 1981 was superseded and Rs.
550 per tonne was inposed as custons duty on newsprint and
auxiliary duty was fixed at Rs. 275 per tonne. In all Rs.
825 per tonne of newspaper had to be paid as duty.

Under the newsprint policy of the Government there
were three sources of supply of newsprint-(i) high seas
sales. (ii) sales from the buffer stock built up by the
State Tradi ng Corporation which includes inported newsprint,
and (iii) newsprint manufactured in India. | nported
newsprint is an inmportant conponent of the total quantity of
newsprint utilised by any newspaper establishment.

The wvalidity of the inposition of inmport duty on
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newsprint inported fromabroad under section 12 of the
Custons Act 1962 (Act 52 of 1962) read with section 2 and
Headi ng No. 48.01/21 Sub-heading No. (2) in the First
Schedule to the Custons Tariff Act, 1975 (Act 51 of 1975)
and the levy of auxiliary duty under the Finance Act, 1981
on newsprint as nodified by notifications issued under
section 25 of the Customs Act 1962 with effect from March 1,
1981 was challenged in the wit petitions.
In the wit petitions it was contended (1) that the

i mposition of the inport duty has the direct effect of
crippling the freedom of speech and expression guaranteed by
the Constitution as it led to the increase in the price of
newspapers and the inevitable consequence of reduction of
their circulation; (2) that wth the growh of population
and literacy in the country every newspaper is expected to
regi ster an automatic growh of at least 5% in its
circulation every ~year but this growh is directly 'inpeded
by the ~“increase in the price of newspapers; (3) that the
net hod adopted by the Custons Act, 1962 and the Custons
Tariff Act, 1975 in determining the rate of inport duty has
exposed E t he newspaper publ'i shers to Executi ve
interference; (4) that there was no need to inpose custons
duty on newsprint which had enjoyed total exenption fromits
payment till March 1, 1981, as the foreign exchange position
was quite confortable. Under the schene in force, the State
Trading Corporation/ of India sells newsprint to snall
newspapers with a circulation of |ess than 15000 at a price
which does not include any . inmport duty. to rmedium
newspapers with a circul ati on between 15000 and 50,000 at a
price which includes 5% ad valoremduty (now Rs. 275 per M)
and to big newspapers having a G rcul ation of over 50, 000
at a price which includes the |evy of 15%ad valoremduty
(now Rs. 825 per WM. This classification of newspapers
into big, mediumand small newspapers i's irrational as the
purchases on high seas are sonetinmes effected by a publisher
owni ng many newspapers which may belong to different
classes; (5) that the enornous increase in the price of
newsprint subsequent to March 1, 1981 and the inflationary
econoni ¢ conditions which led to higher cost of production
have nade it inpossible for the industry to bear the duty
any longer. Since the capacity to bear the duty is _an
essential element in determning the reasonabl eness of the
| evy, the continuance of the levy is violative of Article
19(1)(a) and Article 19(1)(g) of the Constitution. The
i mposition of the levy on | arge newspapers by the Executive
is done with a viewto stifling circulation of newspapers
which are highly critical of the performance of the admnis-
290
tration. The classification of newspapers into small, nmedi um
and big for purposes of levy of inport duty is violative of
Article 14 of the Constitution; and (6) that the power of
the Government to levy taxes of any kind on the newspaper
establishnent rings the death-knell of the freedom of press
and woul d be totally against the spirit of the Constitution

The Uni on of India contested the wit petitions
alleging (1) that the Governnent had |levied the duty in the
public interest to augnent the revenue of the Governnent.
When exenption is given fromthe customs duty, the Executive
has to satisfy itself that there is some other corresponding
public interest justifying such exenmption and that in the
absence of any such public interest, there is no power to
exenpt but to carry out the nmandate of Parlianent which has
fixed the rate of duty by the Custons Tariff Act, 1975; (2)
that the classification of newspapers for purposes of
granting exenption is done the public interest having
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regard to rel evant considerations, and that the | evy was not
Mal ay fide Since every section of the society has to bear
its due share of the econom c burden of the state, |evy of
customs duty on newsprint cannot be considered to be
violative of Article 19(1) (a). The plea that the burden of
taxation is excessive is an irrelevant factor to the | evy of
i mport duty on newsprint; (3) that the fact that the foreign
exchange position was confortable was no bar to the
i mposition of inport duty; and (4) since the duty inposed is
an indirect tax which would be borne by the purchaser of
newspaper, the petitioner could not feel aggrieved by it.

Allowing the Wit Petitions,

N

HELD: 1. The expression 'freedom of press’ has not been
used in Article 19 of the Constitution but, as declared by
this Court, it is includedin Article 19 (1) (a) which
guar antees freedom of speech and expression. Freedom of
press means freedomfrom interference fromauthority which
woul d have the effect of interference with the content and
circul ati'on of newspapers. [310C, 35I]

2. There —could not be any kind of restriction on the
freedom of speech and expression other than those nmentioned
in Article 19 (2) and it “is clear that there could not be
any interference wth that freedomin the name of public
interest, Even when cl ause (2) of Article 19 was
subsequently substituted under the Constitution (First
Amendnent) Act, 1951 by a new clause which pernitted the
i mposition of reasonable restrictions on the freedom of
speech and expression in the interests of sovereignty and
integrity of India, these wurity of the State, friendly
relations with foreign States, public order, decency or
norality in relation to contenpt of court, defamation or
incitement to an offence. Parlianment did not choose to
include a clause enabling the inposition of reasonable
restrictions in the public interest. [3l2B-C

3. Freedom of press is the heart of social and
political. intercourse The press has now assuned the rol e of
the public educator naking fornal and non-fornmal ‘education
possible in a large scale particularly in the devel oping
world, where television and other ki nds of noder n
conmuni cati on are not
291
still available for all sections of society. The purpose of
the press is to advance the public interest by publishing
facts and opinions without which a denpcratic electorate
cannot make responsi bl e  judgnents. Newspaper s bei ng
purveyors of news and views having a bearing on public
admi nistration very often carry material which would not be
pal atable to governnents and other authorities. Wth a view
to checking nmalpractices which interfere with free flow of
information, denocratic constitutions all over the world
have nade provisions guaranteeing the freedom of speech and
expression laying down the limts of interference with it.
[316B. D; H

It is the primary duty of all the national courts to
uphold the said freedom and invalidate all Ilaws or
admi nistrative actions which interfere with it, contrary to
the constitutional mandate. [317A]

Brij Bhushan & Anr. v The State of Delhi [1950] S C. R
605, Bennett Coleman & Co. & ors v. Union of India & ors.
[1973] 2 S.C.R 757, Ronmesh Thappar v. The State of Madras;
1950 S.C. R 594, Express Newspapers (Private) Ltd. & Anr. v.
The Union of India & ors. [1959] S.C R 12 and Sakal Papers
(P Ltd. & Os v. The Union of India [19621 3 S.C R 842,
fol | oned.
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1 Annals of Congress (1789-96) p. 141; D.R WMankekar
The Press under Pressure (1973) p 25; Article 19 of the
Uni versal Declaration of Human Rights [1948: Article 19 of
the International Covenant on Civil and Political Rights
1965; Article 10 of the European Convention on Human Ri ghts:
First Amendment to the Constitution of the United States of
America; Article by Frank C. Newman and Karel Vasak on
"Civil and political Rights’ in the International D nensions
of Human Rights (Edited by Karel Vasak) Vo. 1 pp. 155-156;
“Many Voices one Wrld" a publication of UNESCO contai ni ng
the Final Report of the International Comm ssion for the
Study of Conmruni cati on Probl ens Part V dealing wth
" Communi cati on Tonmorrow  p. 265; Article entitled 'Toward a
CGeneral Theory of the First Anendnent’ by Thonas 1. Enerson
(The Yale Law Journal ~Vol. 72 .877 at p. 906; Second Press
Conmi ssion Report (Vol.l. pp. 3435). referred to.

5. (i) Excluding small newspaper establishnents having
circulation of less than about 10,000 copies a day, al
ot her bi'gger newspaper establ i shnents have the
characteristics of a large -industry The Governnent has to
provide many services to themresulting in a big drain on
the financial resources of the State as nmany of these
services are heavi I'y subsi di zed. Naturally such bi g
newspaper organi sations ~have to contribute their due share
to the public exchequer and have to bear the comon fisca
burden like all others. 1324C, E]

(ii) Wile examning the constitutionality of a |aw
said to be contravening Article 19 (1) (a) of the
Constitution, the decisions of ~the Suprene Court of the
United States of America cannot be solely relied upon for
gui dance but could be taken into consi deration for
understandi ng the basic principles of freedom of speech and
expressiyn and the need for that freedomin a denocratic
country. 1324F- G

(iii) The pattern of Article 19 (1) (a) and of Article
19 (1) (g) of the Indian Constitution is different fromthe
pattern of the First Anmendnent to the Anerican Constitution
which is alnpbst absolute in its terns. The rights guaranteed
under Article 19 (1) (a) and Article 19 (1) (g) of the
Constitution
292
are to be read alongwith clauses (2) and (6) of Article 19
which carve out areas A in respect of which valid
| egi sl ati on can be nmamde. [324H, 325A]

6. Newspaper industry has not been granted exenption
fromtaxation in express terms. Entry 92 of List 1 of the
Seventh Schedule in the Constitution enpowers Parlianment to
make | aws |evying taxes on sale or purchase of newspapers
and on advertisenents published therein. The power to 'l evy
custons duties on goods inmported into the country is also
entrusted to Parliament by Entry 83 in List | of the Seventh
Schedul e to the Constitution. [325B; 326G

7. The First Anmendment to the Constitution of the
United States of America is alnmpbst in absolute terns and,
therefore, no |aw abridging the freedomof the press can be
nmade by the Congress. Yet the Anerican Courts have
recogni sed the power of the State to levy taxes on
newspapers establishnments, subject to judicial review by
courts by the application of the due process of I|aw
principle. [328E-F]

8. The police power, taxation and em nent donmmin are
all forns of social control which are essential for peace
and good government. In India the power to levy tax on
persons carrying on the business or publishing newspapers
has got to be recognised as it is inherent in the very
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concept of government. But the exercise of such power
shoul d. however, be subject to scrutiny by courts. Entry 92
of List | of the Seventh Schedule to the Constitution
expressly suggests the existence of such power. [328G 329(]

9. It is not necessary for the press to be subservient
to the Government. As long as this Court sits’ newspapermnen
need not have the fear of their freedom being curtailed by
unconstitutional nmeans. It is not acceptable that nerely
because the Governnent has the power to levy taxes, the
freedom of press would be totally lost. The Court is always
there to hold the balance even and to strike down any
unconstitutional invasion of that freedom [338G 339F]

10. Newspaper industry enjoys two of the fundanenta

rights, nanely, the freedom of speech and expression
guaranteed under Article 19 (1) (a) and the freedom to
engage in any profession, occupation, trade. industry or

busi ness guaranteed wunder Article 19 (1) (g), Wile there
can be no tax on- the right to exercise freedom of
expression, tax is |leviable on profession, occupation

trade, business -and industry. Hence tax is leviable on
newspaper-industry. But when such tax transgresses into the
field of freedom of expression and stifles that freedom it
becomes unconstitutional. As long as it is within reasonable
l[imts and does not i npede freedom of expression it wll not
be contravening the Iimtations of Article 19 (2). The
delicate task of determning when it crosses fromthe area
of profession, occupation, trade, business or industry into
the area of freedom of expression and interferes with that
freedomis entrusted to the courts. [339G H, 340A- B]

11. While levying a tax on newspaper industry it rmnust
be kept in mnd that it should not be an over-burden on
newspapers which constitute the Fourth Estate of the
country. Nor should it single out —newspaper industry for
harsh treatment. |Inposition of a tax like the customs duty
on newsprint is an inposition on - know edge and would
virtually anpbunt to a burden inposed on
293
a man for being literate and for being conscious of his duty
as a citizen to informhinself about the woul d around him
"The public interest in freedom A of discussion (of which
the freedom of the press is one aspect) stens from the
requi rement that nenbers of a denocratic society should be
sufficiently informed that they may influence intelligently
the decisions which may affect 'thenselves’'. [341H, 342A-B]

12. Freedom of expression has four broad socia
purposes to serve: (i) it helps an individual to attain self
fulfilment, (ii) it assists in the discovery of truth, (iii)
it strengthens the capacity of an i ndi vi dual in
participating in decision nmaking, and (iv) it provides a
nechanismby which it would be possible to establish a
reasonabl e bal ance between stability and social change. Al
menbers of society should be able to formtheir own beliefs
and conmuni cate them freely to others. In sum the
fundanmental principle is the people’ s right to know Freedom
of speech and expression should, therefore, receive a

generous support from all those who believe in the
participation of people in the administration. It is on
account of this special interest which society has in the

freedom of speech and expression that the approach of the
CGovernment should be nore cautious while |evying taxes on
matters concerning newspaper industry than while |evying
taxes on other matters. [342C E]

13. In viewof the intimate connection of newsprint
with the freedom of the press, the tests for determ ning the
vires of a statute taxing newsprint have, therefore, to be
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different from the tests wusually adopted for testing the
vires of other taxing statutes. In the case of ordinary
taxing statutes, the |aws may be questioned only if they are
ei ther openly confiscatory or a colourable device to
confiscate. On the other hand. in the case of a tax on
newsprint, it may be sufficient to show a distinct and
noti ceabl e burdensoneness, clearly and directly attributable
to the tax. [342G H|

Constituent Assembly Debates. Vol. |X pp. 1l 75-1180 dt.
Sept enber 9,1949: Corpus Juris Secundum (Vol. 16) p. 1132;
Ameri can Jurisprudence 2d (Vol. 16) p. 662; Article on the
First Amendment by Thomas 1. Emerson (The Yal e Law j ourna
Vol. 72 at p. 941); Second Press Conm ssion Report (Vol 1)
p. 35; Essay No. 84 by Alexander Hamilton in ’'The
Federalist; Alice Lee Grosjean supervisor of Public Accounts
for the State of Louisiana v. American Press Conpany 297
U S 233: 80 L. ed. 660; Robert Mirdock Jr. v. Commonweal th
of Pennsylvania (City of Jeannette). 319 U S 105: 87 Law.
ed. 1292 ‘and Attorney GCeneral & Anr. v. Antigua Tines Ltd.
[1975] 3 All' E R 81, referred to

Bennett —Coleman & Co. & ors. v. Union of India & ors,
[19731 2 S.C.R 757 and Sakal Papers (P) Ltd. & Ors. v. The
Union of India [1962] 3 S.C 'R 842, distinguished. G

Attorney General v. rimes Newspapers [1973] 3 All. E R
54, foll owed.

14, In the instant cases, assum ng that the power to
grant exenption under section 25 of the Custonms Act, 1962 is
a legislative power and a notification issued by the
Covernment there under anounts to a piece of
294
subordinate legislation, even then the notification is
liable to be questioned on the ground that it is an
unr easonabl e one. [34SC- D

15. A piece of subordinate legislation does not carry
the sane degree of immunity which is enjoyed by a statute
passed by a conpetent |egislature Subordinate |egislation
may be questioned on any of  grounds on which plenary
legislation is questioned. 1In addition it nmay also be
guestioned on the ground that it does not conformto the
statute under which it is nade. It may further be questioned
on the ground that it is contrary to sone other statute.
That is because subordinate legislation must yield to
plenary legislation. It may al so be questioned on the G ound
that it is unreasonable, unreasonable not in the sense of
not being reasonable, but in the sense that-it is manifestly
arbitrary.

[ 345H ; 346A- B]

16. In India arbitrariness is not a separate ground
since it wll cone wthin the enbargo or Article 14 of the
Constitution. In India any enquiry into the vires of
del egated |l egislation mnust be confined to the ground on
whi ch plenary legislation may be questioned to the ground
that it is contrary to other statutory provisions or that it
is so arbitrary that it <could not be said to be in
conformity with the statute or that it offends Article 14 of

the Constitution. Subor di nat e | egi sl ation cannot be
questioned on the ground of violation of principles of
natural justice on which adnministrative action may be

guesti oned.
[ 347E- G
17. A distinction nust be nade between del egation of a
| egislative function in the case of which the question of
reasonabl eness cannot be enquired into and the investnment by
statute to exercise particular discretionary power. In the
|atter case the question may be considered on all grounds on
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whi ch adm nistrative action may be questioned, such as, non-
application of m nd, taking irrelevant matters into
consi deration, failure to take relevant nmatters into
consi deration, etc. etc. On the facts and circunstances of a
case, a subordinate legislation my be struck down as
arbitrary or contrary to statute if it fails to take into
account very vital facts which either expressly or by
necessary inplication are required to be taken into
consi deration by the statute or, say, the Constitution. This
can only be done on the ground that it does not conformto
the statutory or constitutional requirements or that it
offends Article 14 or Article 19 (1) (a) of the
Constitution. It cannot, no doubt, be done nerely on the
ground that it is not reasonable or that it has not taken
into account rel evant  circunstances whi ch the Court
considers relevant. [ 348A-D

8. In cases where the power vested in the Governnent
is a power which has got |o be exercised in the public
interest, ‘as it happens to be here, the Court nmay require
the CGovernment to exercise that power in a reasonable way in
accordance with the spirit of the ~Constitution. The fact
that a notification issued under section 25 (1) of the
Custonms Act, 1962 is required to be |aid before Parliament
under section 159 thereof does not make any substantia
difference as regardsthe jurisdiction of the court to
pronounce on its validity. [348E-F]

19. Section 25 of the Custonms Act, 1962 under which the
notifications are 'issued confers a power on the Centra
Governnment coupled with a duty to examine the whole issue in
the light of public interest: 1t provides that if the
Central Government is satisfied that it is necessary in the
public interest so to
295
do it nay exenpt generally either absolutely or subject to
such conditions, A goods of any description, fromthe whole
or any part of the <custonms duty leviable thereon. The
Central Government may if it is satisfied that in the public
interest so to do exenpt from the paynment of duty by a
special order in each case wunder circunstances ‘of an
exceptional nature to be stated in such order any goods on
which duty is leviable The power exercisable under section
25 of the Custons Act, 1962 is no doubt discretionary but it
is not unrestricted.

[ 350C E]

20. Any notification issued under a statute al so being
a ’'law as defined under Article 13(3)(a) of t he
Constitution is liable to be struck down if it i's contrary
of any of the fundanmental rights guaranteed under Part 111
of the Constitution. [350H, 351A]

Article entitled "Judicial Control of Del egat ed
Legi sl ation: The Test of Reasonableness’ by Prof. Alan
VWharam 36 Moddern Law Review 611 at pp 622 23; H WR Wade:
Admi ni strative Law (5th Edn.) pp. 747-748; Municipa
Corporation of Delhi v. Birla Cotton Spinning and Wavi ng
MIlls Delhi & Anr. [1968] 3 S.C R 251; Kruse v. Johnson
[1898] 2 QB.D. 91; Mxnam Properties Ltd. v. Chertsey
UDC [1964] | QB. 214; The Tul sipur Sugar Co. Ltd v. The
Notified Area Committee Tulsipur [1980] 2S.C. R 1111; Ranmesh
Chandr a Kachardas Porwal & Ors. v. State of Maharashtra &
ors. etc.. [1981] 2 S C R 866; Bates v. Lord Hail sham of
St. Marylebone & ors. [1972] 1 WL.R 1373 and Associ at ed
Provincial Picture Houses Ltd. v. Wednesbury Corporation
[1948] 1 K B. 223, referred to.

Nari nder Chand Hem Raj & ors. v. Lt. Covernor
Admi ni strator Union Territory. H machal Pradesh & Ors.[1972]
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1 S.C.R 940, distinguished E

State of Madras v. V.G Rao [1952] S.C. R 597 and Breen
v. Amal gamated Engineering Union [1971] 2 QB. 175, relied
upon.

21. If any duty is levied on newsprint by CGovernment it
necessarily has to be passed on to the purchasers of
newspapers, unless the industry is able to absorb it. In
order to pass on the duty to the consuner the price of
newspapers has to be increased. Such increase naturally
affects the circul ati on of newspapers adversely. [352Q

22. The pattern of the |law inposing custonms duties and
the manner in which it is operated, to a certain exposes the
citizens who are liable to pay custons duties to the
vagaries of executive discretion. Wile Parlianment has
i nposed duties by enacting ‘the Custonms Act, 1962 and the
Custons Tariff Act, 1962 -the Executive CGovernnent is given
wi de power by section 25 of the Customs Act, 1962 to grant
exenption from the |evy of Customs Duty, it is ordinarily
assuned that while such power to grant exenptions is given
to the Governnent it wll consider all relevant aspects
governi ng-the —questi on whet her ~exenption should be granted
or not. In the instant case, in 1975 when the Custons Tariff
Act, 1975 was enacted, 40% ad valorem was levied on
newsprint even though it had been exenpted from payment of
such duty. If the “exenption had not  been continued,
newspaper publishers  had to pay 40% ad val orem custons duty
on the conming into force of the Custons Tariff Act,

296

1975 Then again in 1982 by the Finance Act, 1982 an extra
levy of Rs. 1000 per tonne was inposed in-addition to the
original 40% ad val oremduty even though under the exenption
notification the basic duty had been fixedat 10% of the
value of the inported newsprint. Neither any materia

justifying the said additional |evy was, produced by the
CGovernment nor was it made clear-why this futile exercise of
levying an additional duty of Rs. 1000 per tonne was done
when under the notification issued under. section 25 of the
Custonms Act, 1962 on March 1, 1981, which was in force then

custons duty on newsprint above 10% ad val orem had been
exenpted. Wile levying tax on an _activity which is
protected al so Article 19(1)(a) a greater degree of care
should he exhibited. Wiile it is indisputable that the
newspaper industry should also hear its due share of the
total burden of taxation alongwith the rest of the conmunity
when any tax is specially inmposed on newspaper industry, it
shoul d he capabl e of being justified as a reasonable levy in
court when its validity is challenged. |In the ~absence of
sufficient material. the levy of 40 plus Rs. 1000 per tonne
woul d becore vul nerable to attack. [355E-H; 356A-C]

23. The reasons given by the Governnent to justify the
total custons duty of 15%levied from March 1, 1981 or tota
Rs. 825 per tonne as it is currently being | evied appear to
be i nadequate. In the Finance Mnister’s speech delivered on
the floor of the Lok Sabha in 1981, the first reason given
for the levy of 15%duty was that it was intended ' to
prombte a neasure of restraint in the consunption of
i mported newsprint and thus help in conserving foreign
exchange." This ground appears to be not tenable for two
reasons. Nobody in Covernnent had ever t aken into
consi deration the effect of the inmport of newsprint on the
forei gn exchange reserve before issuing the notification
| evying 15 duty. Secondly, no newspaper owner can inport
newsprint directly. News print inport is canalised through
the State Trading Corporation. |If excessive inmport of
newsprint adversely affects foreign exchange reserve, the
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State Tradi ng Corporation may reduce the inport of newsprint
and allocate lesser quantity of inported newsprint to
newspaper establishnents. There is. however, no need to
i mpose inport duty with a view to curbing excessive inport
of news print. It is clear that the Governnent had not
consi dered vital aspects before Wthdrawing the tota
exenption which was bei ng enjoyed by newspaper industry till
March 1, 1981 and industry 15 duty on newsprint. [356D H
357A- B]

24. Attention was particularly drawn to the statenent
of the Finance Mnister that one of the considerations which
prevail ed upon the Governnent to |levy the custons duty was
that the newspapers contained ’'piffles’. A ’'piffle neans

foolish nonsense. It appears that one of the reasons for
levying the duty was that certain witings in newspapers
appeared to the Mnister as 'piffles'. Such action is not

per m ssi bl e under the Constitution. [361H, 362A]

25, Matters concerning the intellect and ethics do
undergo fluctuations fromera to era. The world of mnd is a
changing one. 1t is not static. The streans of literature
and of taste and judgnent in that sphere are not stagnant.
They have a quality of freshness and vigour. They keep on
changing from tine to time, from place to place and from
conmunity to conmuni'ty. [868A]
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26. It is one thing to say that in view of
considerations relevant to A public finance which require
every citizen to contribute a reasonable anount to public
exchequer custons duty is |eviable even on newsprint used by
newspaper industry and-an entirely different thing to say
that the levy is inposed because the newspapers generally
contain ''piffles’’. Wile the forner may be valid if the
circulati on of newspapers is not affected prejudicially, the
latter is inpermssible under the Constitution as the |evy
i s being made on a consideration which is wholly outside the

constitutional limtations. The Governnment cannot arrogate
toitself the power to prejudge’ the nature of contents of
newspapers even before they are printed. |Inposition of a

restriction of the above kind ~virtually amounts to
conferring on the Government the power to precensor a
newspaper. The above reason given by the Mnister to |evy
the customs duty is wholly irrelevant. [363B-D]

27 The argunent on behalf of the Governnent that the
effect of the inmpugned levy i ninimal cannot be accepted.
[ 365C

28. There are factors indicating that the present |evy
is heavy and is perhaps heavy enough to affect circulation
There appears to be a good ground to direct the Centra
Government to reconsider the matter afresh. [366C ;D]

Final Report of the International Commission for the

Study of Comuni cation Probl ens pp. 100 add 141;
Encycl opaedi a Britannica [1962] Vol. 16; p. 339;  Second
Press Conmi ssion Report(Vol. 11)pp. 182-183; Bennett Col eman
JUDGVENT:
757; Sakal Papers(P) Ltd & Ors. v. The Union of India [1962]
3 S CR 842; Wlliam B. Cammarane v. United States of
Amrerica 358 US 498; 3 Led 2d 462; Jeffery Sole Bigelow
Commonweal th of Virginia 421 wus 809: L ed 2d600 at 610 and
Robert E. Hannegan v. Esquire Inc. 327 U S. 147: 90 L ed.
586, referred to.

Handard Dawakhana (WakS) Lal Kuan Delhi & Anr. .
Union of India & Os., [1960] 2 S.CR 671; Lews J.
Yelentine v. F. J. Chrestensen 86 Law ed. 1292 and in re Sea
Custons Act [1964] 3 S.C. R 787, distinguished.

Ronesh Thapper v. The State of Madras [1950] S.C. R
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564; Honourable Dr. Paul Borg olivier & Anr. v. Honourable
Dr. Anton Buttigieg [1967] A C. 115 (P.C); Thomas V.
Collins [1944] 323 U.S. 516 Martin v. Cty of Struthers
11943] 319 U.S. 141, foll owed.

29. The classification of the newspapers into snall
medi um and bi g newspapers for purposes of |evying custons
duty is not violative of Article 14 of the Constitution. The
obj ect of exenpting small newspapers from the paynment of
custons duty and |levying 5% ad val orem (now Rs. 275 per M)
on nedi um newspapers while levying full custons duly on big
newspapers is to assist the small and medi um newspapers in
bringing dowmn their cost of production. Such papers do not
conmand | arge adverti senent revenue. Thei r area of
circulation is limted and mmjority of themare in Indian
| anguages catering to rural sector. There is nothing
sinister in the
298
object nor can. it be said that the classification has no
nexus with the object to be achieved. [366F- G

Bennett Coleman & Co. & Os v. Union of India & Os.
[1973] 2 S.C.R 757. referred to.

30. Quashing of the inpugned notification dated March
1, 1981, which had repealed the notification dated July 15,
1977 under which total exenption had been granted woul d not
revive the notification dated July IS, = 1977. Once an old
rule has been substituted by a newrule, it cases to exist
and it does not get revived when the new rule is held
invalid. Since the conpetence of the Central Governnment to
repeal er annul or supersede the notification dated July 15
1977 is not questioned, its revival on the inpugned
notifications being held to be void would not arise and,
therefore, on the quashing of the inmpugned notification the
petitioners would have to pay custons duty of 40% ad val orem
fromMarch 1, 1981 to February 28 1982 and 40% ad val orem
plus Rs 1000 per M from March-1, 1982 onwards In addition
to it they would also be liable to pay auxiliary duty of 30%
ad valoremduring the fiscal year '1982-83 and auxiliary duty
of 50% ad valorem during the fiscal year 1983-8 i. They
woul d straightaway be liable 1o pay the whole  of custons
duty and any other duty levied during the —current fisca
year also. Such a result cannot be allowed to ensue. The
challenge to the validity of the |levy prescribed by the
custons Tariffs Act, 1975 itself <cannot be allowed to
succeed. [370F-H]

31. The CGovernment has failed to discharge its
statutory obl i gati ons VWi | e i ssui ng t he i mpugned
notifications. the Governnent is directed to reexanine the
whol e issue after taking into account all rel evant
considerations for the period subsequent to March 1, 1981
The Governnent cannot be deprived of the legitimate duty
payabl e on inported newsprint. [371D E]

32. Having regard to the peculiar features of | these
cases and Article 32 of the Constitution which inposes an
obligation on this Court to enforce the fundamental rights
and Article 142 of the Constitution which enables this Court
in the exercise of its jurisdiction to nake such order as is
necessary for doing conplete justice in any cause or natter
the follow ng order was nade: [371D E]

1. The Government of India shall reconsider within six
nonths the entire question of Ilevy of inmport duty or
auxiliary duty payable by the petitioners and others on
newsprint used for printing newspapers, periodicals etc.
with effect fromMirch 1,1981. The petitioners and others
who are engaged in newspapers business shall make avail abl e
to the Governnment all information necessary to decide the
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qguestion. [37G H|

2. If on such reconsideration the GCovernnent decides
that there should be any nodification in the | evy of custons
duty or auxiliary duty wth effect fromMarch 1,1981, it
shal | take necessary steps to inplenent its decision. [372A]

3. Until such redetermnation of the liability of the
petitioners and others is nade, the Governnment shall recover
only Rs. 550 per MI on inported newsprint towards custons
duty and auxiliary duty and shall not
299
i nsi st upon paynment of duty in accordance w sh the impugned
notifications. The concessions extended to nedi um and smal
newspapers may, however, ‘A remain in force. [372C]

4. |f, after such redeterm nation, it is found that any
of the petitioners is liable to pay any deficit amunt by
way of duty, such deficit anount shall be paid by such
petitioner within four months ~fromthe date on which a
notice of « demand is  served on such petitioner by the
concerned aut hority. Any bank guarantee or security given by
the petitioners shall be available for recovery of such
deficit anmounts. [372D]

5. If, after such redeterm nation, it is found that any
of the petitioners is entitled to any refund, such refund
shall be made by the Government within four nonths fromthe
date of such redeterm nation

6. Awit shall issue to the respondents. [372F] C

B.N. Tiwari v. Union of India &ors, [1965] 2 S.C R
421, T. Devadasan v. Union of India & Anr. [1964] 4 S.C R
680 and Firm A T.B. Mehtab Majid & Co. v. State of Madras &
Anr. [1963] Supp 2 S.C R, 435 at 446. relied on

Mohd. Shaukat Hussain Khan v. State of Andhra Pradesh
[975] | S.C.R 429, shri Milchand dhavji. Raj kot Borough
Municipality A I.R 1970 S.C. 685, Koteswar Vittal Kamath v.
K. Rangappa Baliga & Co. [1969] 3 S.C. R 40 and The case of
State of Maharashtra etc. v. The Central Provinces Manganese
Os Co. Ltd.. [1977] | S.C. R 1000, distinguished.

&

ORIG@NAL. JURISDICTION:. Wit Petition NOS. 2656-60.
2935-40, 2941-46, 2947-52, 3402, 3467, 3595, 3600-03, 3608,
3632, 3653, 3661, 3821, 3890-93, 4590-93,. 4613-15, 5222,
5576, 5600 02, 5726 27, 7410. 8459-62, 8825, 8944 of 1981
1325 of 1982, 470-72 of 1984. T C. Nos. 23 of 1983 and 23 of
1984.

AND

Wit Petitions Nos. 3114-17 of 1981
W TH

Wit Petitions Nos. 3393-93 of 1981
W TH

Wit Petitions No. 3853 of 1981

W TH

Wit Petitions Nos. 6446-47 of 1181

(Under Article 32 of the Constitutions of |ndia)

A K Sen, A B. Dwvan, F.S. Narimn, K K. Venugopal
B.R Agarwala, Mss Vijay Lakshm Menon, A K Ganguli P.H
Parekh, C. S. Vaidyanalingam D.N. M shra, Pravin Kumar, KR
Nanbi ar, M C. Dhingra, Mss Sieta Vaidyalingam P.C. Kapur
Pramod Dayal , CM
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Nayar, S.S, Mnjral, KK .Jain, S.K Gupta, Al). Sangar
Ranj an Mukherjee, Sudip Sarkar, P.K Ganguli, Mss Indu

Mal hotra, PR Seet haraman and V. Shekhar for t he
petitioners.
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K. Parasaran, Attorney General of India, Krishna lyer,
P.A. Francis, A Subba Rao, Dal veer Bhandari and R N. Poddar
for the respondents.

F.S. .Nariman, S. Dholakia, Soli J. Sorabjee, Anil B
Di van J.B. Dadachandji S. Sukumaran, D.N. M shra, KP. Dhanda
pani, R C. Bhatia, P.C. Kapur, A N Haksar, O C. . Mathur
Mss Meera WMathur, Dr. Roxna Swany, Arun Jetley, P.H
Par ekh, M ss Divya Bhalla and Pinaki Msra for the
i ntervener

The Judgnent of the Court was delivered by

VENKATARAM AH, J.

I
Pl eadi ngs

The majority of Petitioners in these petitions filed
under Article 32 of the Constitution are certain conpanies,
their share holders and their enployees engaged in the
busi ness of editing, printing ~and publishing newspapers,
peri odi.cals, magazines etc Sonme of themare trusts or other
ki nds 'of = establishnents carrying on the same kind of
busi ness.. They consune in the course of their 5 activity
| arge quantities of newsprint ~and it is stated that 60% of
the expenditure involved in. ~ the production of a newspaper
is utilised for buying newsprint, a substantial part of
which is inport ed  fromabroad. They challenge in these
petitions the wvalidity of the inposition of inport duty on
newsprint inported fromabroad under ~section 12 of the
Custonms Act, 1962 (Act 52 of 1962) read with section 2 and
Headi ng No. 48/01/21 Sub-heading No. (2) ‘in the First
Schedule to the Custons Tariff Act, 1975 (Act 51 of 1975)
and the levy of auxiliary dutyunder the Finance Act, 1981
on newsprint as nodified by notifications Jissued under
section 25 of the Custons Act, 1962 with effect from March
1, 1981.

The first set of wit petitions challenging the above
levy was filed in May, 1981. At-that time under the Custons
Act, 1962 read with the Custonms Tariff Act, 1975, custons
duty of 40" % ad val orem was payabl e on newsprint. Under the
Fi nance Act, 1981 an auxiliary duty of 30% ad val orem was
payable in addition to the custons dut y. But by
notifications issued under section 25 of the Customs Act,
1962, the custons duty had been reduced to 10%

301

ad valorem and auxiliary duty had been reduced to 5% ad
val orem in the case of newsprint wused for printing
newspapers, books and A periodicals.

During the pendency of these petitions while the
Customs Tariff Act, 1975 was amended | evyi ng 40% ad val orem
plus Rs. 1,000 per Mr as custons duty on newsprint, the
auxiliary duty payable on all goods subject to custons duty
was i ncreased to 50% ad valorem But by reason of
notifications issued under section 25 of the Customs Act,
1962 custons duty at a flat rate of Rs. 550 per MI and
auxiliary duty of Rs. 275 per MI are now being |evied on
newsprint i.e. in all Rs. 825 per MI is now being |evied:.

The petitioners inter alia contend that the inposition
of the inport duty has the direct effect of crippling the
freedom of speech and expressi on guaranteed by the
Constitution as it has led to the increase in the price of
newspapers and the inevitable consequence of reduction of
their circulation. It is urged by themthat with the growh
of population and literacy in the country every newspaper is
expected to register an automatic growmh of at least 5%in
its circulation every year but this growmh is directly
i npeded by the increase in the price of newspapers. It is
further urged that the method adopted by the Custons Act,
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1962 and the Custons Tariff Act, 1975 in determning the
rate of inport duty has exposed the newspaper publishers to
the Executive interference. The petitioners contend that
there was no need to inpose custonms duty on news- print
whi ch had enjoyed total exenption from its paynent till
March 1, 1981, as the foreign exchange position was quite
confortable. Under the schenme in force, the State Trading
Corporation of India sells newsprint to small newspapers
with a circulation of Iess than 15,000 at a price which does
not include any inport duty, to medium newspapers wth a
circul ati on between 15,000 and 50,000 at a price which
i ncludes 5% ad valoremduty (now Rs. 275 per M) and to big
newspapers having a circulation of over 50,000 at a price
whi ch includes the levy of 15% ad val oremduty (now Rs. 825
per M. It is stated that the classification of newspapers
into big, mediumand small newspapers is irrational as the
purchases on high seas are sonetinmes effected by a publisher
owni ng ~ many newspapers which may belong to different
cl asses. The petitioners state that the enornpus increase in
the price of newsprint subsequent to March 1, 1981 and the
inflationary econonic conditions which have led to higher
cost of production have nade it inpossible for the industry
to bear the duty any longer. Since the capacity to bear the

duty 1is an essenti al el ement in det er m ni ng the
reasonabl eness
302

O the levy, it s urged, that the continuance of the |evy
is violative of Article 19(1)(a) and Article 19(1)(g) of the
Constitution. It is suggested that the inposition of the
levy on |arge newspapers by the Executiveis done with a
viewto stifling circulationof news. papers which are
highly critical of the perfornmance of =~ the adm nistration
Incidentally the petitioners have contended that the
classification of newspapers into snmall, medium and big for
purposes of levy of inport duty is violative of Article 14
of the Constitution. The petitioners have appended to their
petitions a nunber of annexures .in support of their pleas.
On behal f of the Union Governnent a counter-affidavit
is filed. The deponent of the counter-affidavit is' R S.
Si dhu, Under Secretary to the Government of India, Mnistry
of Finance, Department of Revenue. I'n paragraph 5 of the
counter-affidavit it is claimed that the Governnent  had
levied the duty in the public interest to augnent the
revenue of the Governnment. It is stated that when exenption
is given fromthe custons duty, the Executive has to satisfy
itself that there is sone other corresponding public
interest justifying such exenption and that in the absence
of any such public interest, the Executive has Do power to
exenpt and that it has to carry out the mandate of
Parlianment which has fixed the rate of duty by the Custons
Tariff Act, 1975. It is also clained that the classification
of newspapers for purposes of granting exenption is done in
the public i nterest having regard to t he rel evant
considerations. It is denied that the |Ievy suffers fromany
mal afides. It is pleaded that since every section of the
society has to bear its due share of the econom ¢ burden of
the State, levy of custons duty on newsprint cannot be
considered to be violative of Article 19 (1) (a) of the
Constitution. But regarding the plea of P the petitioners
that the burden of taxation is excessive, the counter
affidavit states that the said fact is irrelevant to the
| evy of inmport duty on newsprint. In reply to the allegation
of the petitioners that there was no valid reason for
i mposing the duty as the forei gn exchange position was quite
confortable, the Union Governnent has stated that the fact
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that the foreign exchange position was quite confortable was
no bar to the inmposition of inport duty. It is further
pl eaded that since the duty inposed is an indirect tax which
woul d be borne by the purchaser of newspaper, the
petitioners cannot feel aggrieved by it.
I

A Brief Hstory of the levy of Custons Duty on

Newspri nt
In order to appreciate the various contentions of

the parties
303
it is necessary to set out briefly the history of the |evy
of custonms A duty on newsprint in India.

Even though originally under the Indian Tariff Act,
1934, there was a levy of custons duty on inported paper
exenption had been granted for inmport of white, grey or
ungl azed newsprint fromthe |l evy of any kind of customs duty
in excess of 1.57 per cent ad valorem but subsequently a
specific inmport duty of Rs. 50 per MI used to be |evied on
newsprint inports upto 1966. The question of |evy of custons
duty on newsprint was exam ned by the Inquiry Committee on
Smal | Newspapers. In its Report submitted in 1965 that
Commi ttee recommended total exenption of newsprint from
custonms duty because in 90x/Q of the countries in the world
no such 1levy was /being inposed because newspapers played a
vital role in a denpbcracy. On the ‘basis of the said
reconmendati on, the Government of India abolished custons
duty on newsprint altogether in the year 1966 in exercise of
its power wunder section 25 of -the Customs Act, 1962. The
price of newsprint was Rs. 725 per MI during the year 1965-
66 but there was a sudden spurt in its price in1966-67 when
it rose to Rs. 1155 per MI. During the period  1966-71
al t hough al nost all inported goods suffered basic regulatory
and auxiliary custons duty, there was  no such levy on
newsprint in spite of severe foreign exchange crisis which
arose on the devaluation of the Indian Rupee in 1966. But on
account of the financial difficulties which the country had
to face as a consequence of the Bangladesh war in 1971, a
regul atory duty of 2 1.2%was | evied on newsprint inports to
neet the difficult situation by the Finance Act of 1972. The
price of newsprint in the year 1971-72 was Rs. 1134 per M
The above 2 1/2% ad val orem regul atory duty was abolished by
the Finance Act of 1973 P and was converted into 5%
auxiliary duty by the said Act. This |l evy of 5% was on-al
goods including newsprint inported into India. On April 1
1974 under the Inmport Control order issued under section 3
of the Inports and Exports Control Act, 1947, ~inport of
newsprint by private parties was banned and its inmport was
canal i sed through the State Trading Corporation of India. In
1975, the Custons Tariff Act, 1975 canme into force. By this
Act the Indian Tariff Act, 1934 was repeal ed. Under section
2 read with Heading No. 48.01/ 21 of the First Schedule to
the Customs Tariff Act, 1975, a |levy of basic custons duty
of 40% ad val orem was inposed on newsprint. But in view of
the exenption granted in the year 1966 which remmined in
force, the inposition nade by
304
the Custons Tariff Act, 1975 did not cone into force. Only
5% auxiliary duty which was levied from April 1, 1973
continued to be in operation. In the budget proposals of
July, 1977, the 5% auxiliary duty was reduced to 2 1/ 2% but
it was totally abolished by a notification issued under
section 25 of the Custons Act on July 15, 1977. The
notification dated July IS, 1977 read as foll ows:

"NOTI FI CATI ON
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CUSTOVS
GSR No. I n exercise of the powers conferred by
sub section (1) of section 25 of the Custons Act, 1962
(52 of 1962) and in supersession of the notification of
the Government of India in the Departnent of Revenue
and Banking No. 72-Custons dated the 18th June 1977,
the Central Governnent, being satisfied that it is
necessary in the public interest so to do, hereby
exenpts newsprint, falling under sub heading (2) of
Heading No. 48.01 21 of the First Schedule to the
Customs Tariff Act, 1975 (51 of 1975), when inported
into India, fromthe whole of that portion of the duty
of custons |eviable thereon, which is specified in the
said First Schedul e.
sd/ - -
(Joseph Doni ni c)
Under. Secretary to the Governnment of India."
The price of newsprint during the year 1975-76 was Rs.
3676 per /MI. The total exenption from custons duty inposed
on newsprint was in force till Mrch 1, 1981. In the
meanwhi | e the Central CGovernnent notified increased salaries
and wages to k enployees of = newspaper establishnents in
Decenmber, 1980 on the recomrendations contained in the
Pal ekar Award. On March 1, 1981, the notification dated July
15, 1977 issued under section 25 (1) of  the Custons Act,
1962 granting total exenption from custons duty was
superseded by the issue of a fresh notification which stated
that the Central Governnent had in the public interest
exenpted newsprint ‘inported into India for printing of
newspapers, books and periodicals from so much of that
portion of the duty of custonms |eviable thereon as was in
excess of 10 per cent ad valorem The effect of the said
notification was that publishers of newspapers had to pay
ten per cent ad val oremcustons duty on inported newsprint.
By another notification issued at ~about the sane tine
auxiliary
305
duty inmposed by the Finance Act of 1981 above 5 per cent ad
valoremwas exenpted in the case of newsprint. The net
result . was that a total duty of IS per cent ad val orem
cane to be inposed on newsprint for the year 1981-82
The expl anation given by the Governnent in support of
the above notification was as foll ows:
"Custonms duty on newsprint:
Oiginally, inport of newsprint didmnot attract
any custons duty. The Governnent of |ndia abolished the
-. customs duty on newsprint after the deval uation of
the rupee on the recommendation of « the Inquiry
Conmittee on Small Newspapers (1965). The Committee had
nentioned in its report that 80% of the newsprint in
international trade was free fromcustons duty and had
recormended conplete abolition of custonms duty on
newsprint. However, during the Bangladesh crisis in
1971, a2.1/2% ad val oremregul atory duty was inmposed on
newsprint inports. Subsequently, this was abolished on
April 1,1973 and in its place a 5%auxiliary custons
duty on newsprint inports was proposed in the Union
Budget Proposals for 1973-74. While no custons duty was
| evied on newsprint because of the exenption granted by
Customs Notification No. 235/F.No.527/1/76-CUS (TU)
dat ed August 2,1976 of the Departnent of Revenue and
Banki ng, 5% auxiliary duty was continued to be |evied
on inported newsprint till July 15,1977 when the
M nistry of Finance, Departnent of Revenue by its
Notification No. 148/ F.No. Bud (2) Cus/77 dated July
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| 5,1977 exenpted newsprint from the whole of duty of
custons. Prior to this the Mnistry of Finance,
Depart ment of Revenue vide its Custons Notification No.
72/F. No. Bud. (2) Cus/77 dated June 18,1977 had
reduced the auxiliary duty to 2 1/2%

In the Budget proposals for the current year
the Mnister of Finance has proposed a custons duty of
15% on newsprint inports which has beconme effective
fromMarch 1,1981 because of the Custons Notification
No. 24/F. No. Bud (Cus)/81 dated March 1,1981. This 15%
custonms duty constitutes 10% basic duty and 5%
auxiliary duty."

The price of inported newsprint in March 1,1981
was A Rs. 4,560 per MI. The extract fromthe speech of
the Finance M nister in support of the inmposition of a
total 15% of duty (10% basic duty and 5% auxiliary
duty) on newsprint is given bel ow,

"The |l evy of 15 per cent custons duty on
newsprint has understandably attracted a good deal of
coment _both within the House'and outside. As it has
been explained in the Budget speech, this levy is
intended to pronote a neasure of restraint in the
consunption of ~ inported newsprint ~and thus help in
conserving foreign exchange. In 'the Ilight of the
observati ons made by the Hon. Menbers in the course of
the General Debate on the Budget | had assured the
House that | would try to wrk out a schene of
providing relief  to small ~and medi um newspapers about
whi ch Menbers had voi ced their special concern. W have
now wor ked out the nodalities of a schene for affording
relief to small and nedium newspapers. Under this
Schene, the State Trading Corporation would sel
i mported newsprint to small newspapers at a price which
would not ! include any amount ~relatable to inport
duty. Medium newspapers will ~get their newsprint at a
price which, would include’ an anount relatable to
import duty ’'of S per cent ad valorem Big newspapers

woul d, however, pay a price which will reflect the ful

duty burden of 15 per cent ad valorem  There is a
definition of small, nedium and big newspapers in the
Press Council. At the nonment the present definition is
that these which have a circulation of 15,6000 or |ess
are classified as small, those with a circulation of

nore than 15,000 but |ess than 50,000 are classified as
medi um and those with a circul ation of over 50,000 are
called big newspapers. Therefore, the small newspapers
with a circulation of 15,000 and |l ess w |l not pay any
custons duty those with a circulation between 15,000
and 50,000 will pay custons duty of 5 per cent and with
a circulation of over 50,000 will pay 15 per  cent.
Suitabl e financial arrangements will be worked out as
bet ween’ CGovernnent and the State Tradi ng Corporation
to enable the STCto give effect to these concessions.
As Hon. Menbers are aware, the cat egori sation  of
newspapers as snall, mediumand big in

terns of circulation is already well understood
inthe Aindustry and is being followed by the Mnistry
of Information and Broadcasting for purposes of
determning initial allocation of newsprint and for
setting the rates of growth of consunption of newsprint
by vari ous newspapers from year to year. The State
Tradi ng Corporation wll, for purposes of the present
schene, follow, the same categorisation of newspapers
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into small, medium and big. These arrangenents will. in
effect, provide a relief of about Rs. 5.86 crores to
smal | and nedi um newspapers. "

The relevant provisions of the | aws inmposing customns
duty and auxiliary duty on newsprint which arise for
consi deration are these:

Section 12 of the Custons Act, 1962 reads:

"12. Dutiable goods.-(1) Except as otherwi se
provided n in this Act, or any other law for the time
being in force, duties of custonms shall be levied at
such rates as may be specified under the Customs Tariff
Act, 1975 (51 of 1975), or any other law for the tine
being in force, on goods inported into or exported from
I ndi a.

(2).......... /
Section 2 of the Custons Tariff Act, 1975 reads:

"2. Duties specified in the Schedules to
levied.-The rates at which  duties of custons shall be
| evied under the Custons ~ Act, 1962, are specified in
the First and Second Schedul es."

The relevant part of Chapter 48 of the First Schedul e
to the Custons Tariff ~Act, 1975 which deals wth inport
tariff read in 1981 thus:

"Headi ng Sub-headi ng No. Rate of  duty Duration
No. and descri ption Standard Preferential when
of article Ar eas rates of
duty are
protective
308
(1) (2) (3) (4) (5)
48. 01/ 2. . .o

(2) Newsprint containing

mechani cal wood pul p

amounting to not |ess

than 70 per cent of

the fibre content 40% - -

(excl udi ng chrone,

marble, flint, poster,

stereo and art paper)

Newsprint used by the petitioners falls under Sub-
headi ng (2) of Heading No. 48.01/21 by Wich 40% ad val orem
custons duty is levied onit. By the Finance Act of 1982 in
sub- heading No. (2) of Heading No. 48.01/21, for the entry
in colum (3), the entry "40% plus Rs. 1,000 per tonne was
substituted.

The relevant part of section 44 of the Finance Act,
1982 which levied an auxiliary duty of custons read thus:
"44. (1) In the case of goods nentioned in the

First Schedule to the Customs Tariff Act, or in that
Schedul e, as anended fromtime to time, there shall be
| evied and collected as an auxiliary duty of custons an
amount equal] to thirty per cent of the value of the
goods as deternmined in accordance with the provisions
of section 14 of the Custons Act, 1962 (hereinafter
referred to as the Customs Act).

The above rate of auxiliary duty was to be in force
during the financial year 1982-83 and it was open to the
CGovernment to grant exenption fromthe whole or any part of
it under section 25 of the Custons Act, 1962.

Section 45 of the Finance Act, 1983 inposed fifty per
cent of the value of the goods as auxiliary duty in the
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pl ace of thirty per cent inposed by the Finance Act, 1982.
309

But by notifications issued on February 28,1982 under
section A 25 (2) of the Customs Act, 1962, which were issued
i n supersession of the notification dated March 1, 1981, Rs.
550 per tonne was inmposed as custons duty on newsprint and
auxiliary duty was fixed at Rs. 275 per tonne. In all Rs.
825 per tonne of newspaper has to be paid as duty. The high
sale price of newsprint had by that tine gone up above Rs.
5, 600 per tonne.

VWhat is of significance is that when the CGovernnent
was of the view that the total custons duty on newsprint in
the public interest should be not nore than 15 per cent and
when these wit petitions questioning even that 15 per cent
levy were pending in a this Court, Parlianment was noved by
the Government specifically to increase the basic custons
duty on newsprint by Rs. 1,000 per tonne by the Finance Act,
1982. Hence today if the Executive Government withdraws the
notifications issued under section 25 of the Customs Act, a
total duty ~of 90 per cent plus Rs. 1000 per tonne woul d get
cl anped on inported newsprint. D

The effect of the inposition of 15 per cent duty may
to sone extent have led to the increase in the price of
newspapers in 1981 and it resulted in the fall in
circulation of newspapers. On this point  the Second Press
Conmi ssi on has nade the follow ng observations in its Report
(Vol. 1 page 18): E

"Fall in circulation during 1981

94. To exam ne recent trends in, circulation
and their relationship torecent trendsin the econonmc
environnent, the Comm-ssion’s office undertook an
analysis of the Audit Bureau of  Circulations (ABC
certificates for the period July 1980 to June 1981. It
was found that there was a -decline in circulation in
the period January-June 1981 conpared to the previous
six-nmonth period in the case of dai li es and

peri odi cal s."

The two inportant events which had taken place during
the period between July, 1980 to. June, 1981 were the
enforcenent of the Pal ekar Award regardi ng the wages and
sal aries payable in the newspaper. i ndustry and the
i mposition of the customs duty of 15% on the inported
newsprint. Under the newsprint policy of the Governnent
there are three sources of supply of newsprint-(i) high
310
seas sales, (ii) sales fromthe buffer stock built up by the
State A Trading Corporation whi ch incl udes i mported
newsprint and (iii) newsprint manuf actured in India.
I mported newsprint is an inportant conponent of the tota
quantity of newspri nt utilised by any newspaper
establ i shment.

11

The I nportance of Freedom of Press in a Denocratic
soci ety and the Role of Courts.

Qur Constitution does not use the expression 'freedom
of press’ in Article 19 but it is declared by this Court
that it is included in Article 19(1)(a) which guarantees
freedom of speech and expression. (See Brij Bhushan & Anr.
v. The State of Delhi(l) and Bennett coleman & Co. & O's. V.
Union of India & ors. (2)

The material part of Article 19 of the Constitution
reads:

"19. (1) Al citizens shall have the right-

(a) to freedom of speech and expression
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(g) to practise any profession, or to carry on
any occupation, trade or business,

(2) Nothing in sub-clause (a) of clause (1) shal
affect the operation of any existing law, or prevent the
State from naking any law, in so far as such | aw inposes
reasonable restrictions on the exercise of the right
conferred by the said sub-clause in the interests of the
sovereignty and integrity of India, the security of the
State, friendly relations with foreign States, public order
decency or norality, or in relation to contenpt of court,
defamation or incitenent to an offence.

(6) Nothing in sub-clause (g)of the said said clause
shal |l affect the operation of any existing lawin so far as
it inmposes, or prevent the State from making any | aw i npos-
(1) (1950) S.C.R 605:

(2) [1973] 2 S.C R~ 757
311

ing, in the interests ~of the general public,
reasonabl'e “restrictions on the exercise of the right
conferred by the said sub-clause.................. "

The freedom of press, as one of the nenbers of the
Constituent Assenbly -said, is one of the items around which
the greatest and the bitterest of constitutional struggles
have been waged in all countries where |iberal constitutions
prevail. The said freedom is attained ‘at considerable
sacrifice and suffering and ultimately it -has cone to be
incorporated in the various witten constitutions. Janmes
Madi son when he offered the Bill of Rights to the Congress
in 1789 is reported as having said: 'The right of freedom of
speech is secured, the Iliberty of the press -is expressly
decl ared to be beyond the reach of this Governnent’. '(See 1
Annal s of Congress (1789-96) p. 141). Even where there are
no witten constitutions, there are well established
constitutional conventions or judici al pronouncenent s
securing the said freedomfor the people The basic docunents
of the United Nations and of sone other international bodies
to which reference will be nmade hereafter give prom nence to
the said right. The |eaders of the Indian independence
noverment attached special significance to the freedom of
speech and expression which included freedom of press apart
fromother freedonms. During their struggle for freedomthey
were noved by the Anerican Bill of R ghts containing the
First Amendnent to the Constitution of the United States of
America which guarnteed the freedomof the press. Pandit
Jawaharl al Nehru in his historic resolution containing the
aims and objects of the Constitution to be enacted by the
Constituent Assenbly said that the Constitutions should
guarantee and secure to all the people of |India anong others
freedom of thought and expression. He al so stated el sewhere
that "I would rather have a conpletely free press with al
the dangers involved in the wong use of that freedomthan a
suppressed or regul ated press" (See D.R Mankekar: The Press
under Pressure (1973) p. 25). The Constituent Assenbly and
its various committees and sub-committees considered freedom
of speech and expression which included freedomof press
also as a precious right. The Preanble to the Constitution
says that it is intended to secure to all citizens anong
others liberty of thought, expression, and belief. It is
significant that in the kinds of restrictions that may be
i nposed on the freedom of speech and expression any
reasonabl e restriction inmpossible in the public interest is
not one enunerated in clause (2)
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of Article 19. In Romesh Thappar v. The State of Madras and
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Brij Bhushan’s case (supra) this Court firmy expressed its
view that there could not be any kind of restriction on the
freedom of speech and expression other than those nmentioned
in Article 19(2) and thereby nmade it clear that there could
not be any interference wth that freedomin the nane of
public interest. Even when clause (2) of Article 19 was
subsequently substituted under the Constitution (First
Amendnent) Act, 1951 by a new clause which pernitted the
i mposition of reasonable restrictions on the freedom of
speech and expression in the interests of sovereignty and
integrity of India, the security of the State, friendly
relations with foreign states, public order, decency or
norality in relation to contenpt of court, defamation or
incitement to an offence, " Parliament did not choose to
include a clause enabling ‘the inposition of reasonable
restrictions in the public-interest.

Article 19 of the Universal Declaration of Human
Ri ght s,

1948 declares very one has the right to freedom of opinion
and expression; this right includes freedomto hold opinions
wi t hout interference and to seek, receive and inpart
informati on and ideas through any nedia and regardl ess of
frontiers’.

Article 19 of the-International Covenant on Cvil and
Political Rights, 1966 reads:

“"Article 19

1. Everyone shall have the right to hold opinions
wi t hout interference.

2. Everyone 'shall have the right to freedom of
expression; this right shall include freedom to

seek, receive and inpart information and ideas of
all kinds, regardless of frontiers, either orally,

inwiting or in print, in the form of art,
t hrough any ot her nedia of his choice.

3. The exercise of ~the rights provided for in
Paragraph 2 of this Article carries with it
special duties and. responsibilities. It may
therefore be subject to certain restrictions, but
these shall only be such as are provided by |aw

and are necessary:
313

(a) For respect of the rights or reputations of
ot hers;

(b) For the protection of national security or - of
public order (order public), or-of public health
or norals.”

Article 10 of the European Conventi on on Human Ri ghts
reads:

"Article 10
1. Everyone has the right to freedom of expression
This right shall include freedomto hol d-opinions

and to receive and inpart information and ideas
wi thout interference by public authority and

regardl ess of frontiers. This Article shall —not
prevent States fromrequiring the Ilicensing  of
broadcasting, television or cinenma enterprises.

2. The exercise of these freedons, since it carries
with it duties and responsibilities, may be
subj ect to such formalities, condi tions,

restrictions or penalities as are prescribed by
law and are necessary in a denocratic society, in
the interests of national security, territoria
integrity or public safety, for the prevention of
di sorder or crine, for the protection of health or
norals, for the protection of the reputation or
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rights of others, for preventing the disclosure of
information received in confidence, or for
mai ntai ning the authority and inpartiality of the
judiciary."

The First Amendrment to the Constitution of the
United States of Anerica decl ares:
" Amendnent |
Congress shall nmake no |aw respecting an
establishnent of religion, or prohibiting the free
exerci se thereof; or abridging the freedom of speech or
of the press, or the right of the people peaceably to
assenble, and to petition the governnment for a redress
of grievances."
Frank C.. Newman and Karel Vasak in their

article on ' G vi
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and Political Rights’ in the dnternational D nensions of
Human Rights (Edited by Karel Vasak) Vol. | state at pages
155- 156 t hus:

(i) Freedom of opi ni on, expression, information
and - communi cation. A pre-emnent human right,
insofar as it allows everyone to have both an
intellectual” and “political activity, freedom of
expression in _the broad sense actually includes
several specific rights, all linked together in a
“conti nuunm’ nade i ncreasingly perceptible by
nodern technol ogi cal advance. Wat is primarily
involved'is the classic notion of freedom of
opi nion, that is to say, the right to say what one
thinks and not to be harassed for one’ s opinions.
This is followed by freedom of expression, in the
limted sense of the term which includes the
right to seek, receive and inpart information and
i deas, regardless of frontiers, either orally, in
witing or in print, “in the form of art, or
through any other media of one’'s choice Wen
freedom of expression i's put to wuse by the nass
nedia, it acquires an  additional dinmension and
becones freedom of information. A new freedomis
bei ng recogni sed which is such as to enconpass the
multiformrequirements of these various el enents,
whil e incorporating their at once individual and
collective character, their inplications in terms
of both "rights" and "responsibilities": this is
the right to conmunication, in -connection wth
whi ch Unesco has recently undertaken consi derabl e
work with a view to its further elaboration and
i mpl enent ation.”

"Many Voices, One World" a publication of UNESCO which

contains the Fi nal Report of the I nt ernati ona

Conmi ssion for the study of Conmunication “Problens,

presi ded over by Sean Mac Bride, in part V thereof

dealing with ’'Comrunication Tonorrow at page 265

enphasi zes the inportance of freedom of speech —and

press in the preservation of human rights in the
foll owi ng terns:

"I'V. Denocratization of Comunicati on.

Human Ri ghts

Freedom of speech, of the press, of information and of

assenbly are vital for the realization of human rights

315

Ext ensi on of these communication freedons to a broader

i ndi vidual and collective right to conmunicate is an

evolving principle in, the denopcratization process.

Among the human rights to be enphasized are those of
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equality for wonen and between races. Defence of al
human rights is one of the nedia's nost vital tasks. W
reconmend:
52. Al those working in the nass nedia should
contribute to the fulfilnment of human rights, both
i ndi vidual and collective, in the spirit of the Unesco
Decl aration on the nass nedia and the Hel sinki Fina
Act, and the International Bill of hunman Rights. The
contribution of the nedia in this regard is not Only to
foster these principles but also to expose al
i nfri ngenents, wherever they occur, and to support
those whose rights have been neglected or violated.
Pr of essi onal associ ations and public opinion should
support journalists subjected to pressure or who suffer
adverse consequences from their dedication to the
def ence of human rights.

53." The medi a should contribute to pronoting
the just cause of peoples struggling for freedom and

i ndependence and their right. to live in peace and
equal ity without foreign i.nt erference. Thi s is
especially inportant ~for all oppressed peoples who,

while struggling against colonialism religious and
raci al discrimnation,~ are deprived of opportunity to
make their voices heard within their own countries.

54. Comuni cation needs in a denocratic society
shoul d be net by the extension of specific rights such
as the right to be inforned, the right to infrom the
right to privacy, the right to practicipate in public
conmuni cation-all el ements of a new concept, the right

to commnicate. In developing what m ght be called a
new era of social rights we suggest al | the
inmplications of the right to communicate to  further
expl or ed.

Renoval of Cbstacles

Conmuni cation, wth its inmense possibilities
for influencing the m nds and behavi our of people, can
be a powerful neans of pronoting denocratization of
society and of widening public participation in the
deci si on- maki ng
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process. This depends on the structures and practices
of the media and their nanagenent and to what extent
t hey facilitate br oader access and open t he
conmuni cati on process to a free interchange of ideas,
i nformation and experi ence anong equal's, without
domi nance of discrimnation."

In today’s free world freedom of press is the heart of
social and political intercourse. The press has now assumned
the role of the public educator making fornal and non-fornal
education possible in a large scale particularly in the
devel opi ng worl d, where tel evision and ot her kinds of nodern
comuni cation are not still available for all sections of
soci ety. The purpose of the press is to advance the public
interest by publishing facts and opinions wthout which a
denocratic electorate cannot nmke responsible judgnents.
Newspaper bei ng surveyors of news and views having a bearing
on public administration very often carry material which
woul d not be pal atable to governnents and other authorities.
The authors of the articles which are published in
newspapers have to be critical of the action of governnent
in order to expose its weaknesses. Such articles tend to
become an irritant or even a threat to power. Governnents
naturally take recourse to suppress newspapers publishing
such articles in different ways. Over the vyears, the
governments in different parts of the world have used
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di verse nethods to keep press under control. They have
foll owed carrotstick nethods. Secret paynents of noney, open
nonetary grants and subventions, grants of |ands, posta
concessi ons, Covernnent advertisenents, conferment of titles
on editors and proprietors of newspapers, inclusion of press
barons in cabi net and inner political councils etc.
constitute one nethod of influencing the press. The other
kind of pressure is one of using force against the press.
Enactnent of laws providing for precensorship, seizures,
interference with the transit of newspapers and demandi ng
security deposit, imposition of restriction on the price of
newspapers, on the nunber of pages of newspapers and the
area that can be devoted for advertisenents, wi thhol ding of
CGovernment adverti senents, i ncrease of post al rates,
i mposition of taxes on newsprint, canalisation of inport of
newsprint with the object of nmaking it unjustly costlier
etc. are sonme of the ways in which Governnents have tried to
interferewith freedomof press. It is wth a view to
checki ng such mal practices which interfere with free fl ow of

i nformation, denpcratic constitutions all over the world
have nade provisi ons guaran
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teeing the freedom of speech and expression |aying down the
limts of interference with it. It is, therefore, the
primary duty O all the national courts to uphold the said
freedomand invalidate all laws or admnistrative actions

which interfere wth it, contrary to the  constitutiona
mandat e

Thomas 1. Emerson in his article entitled 'Toward a
General Theory of the First ~Arendnent’ (The Yale Law
Journal, Vol. 72,877 at p. 906) while dealing with the role
of the Judicial institutions in a denocratic society and in
particular of the apex court of US A in wupholding the
freedom of speech and expression wites:

"The objection that our judicial institutions
lack the political power. and prestige to perform an
active role in protecting freedom of expression agai nst

the will of the nmajority raises nore ‘difficult
guestions. Certainly judicial institutions nust reflect
the traditions, ideals and assunptions, and in the end

must respond to the needs, clains and expectiations, of
the social order in which they operate. They nust not,
and ultimately can not, nove too far ahead or lag too
far behind. The problem for the Suprene Court is one of
finding the proper degree of responsiveness and
| eadership, or perhaps better, of short-termand |ong
termresponsi veness. Yet in seeking out thi's position
the Court should not under estimate the authority and
prestige it has achieved over the years. Representing
the "con science of the comunity" it has cone to
possess a very real power to keep alive andvital the
hi gher values and goals towards which our 'society
inmperfectly strives Gven its prestige, it woul d appear
that the power of the Court to protect freedom of
expression is unlikely to be substantially curtailed
unless the whole structure of our denocratic
institutions is threatened."

What is stated above applies to the Indian courts with
equal force-. In Ronmesh Thappar’s case (supra) Brij
Bhushan’ s case (supra), Express Newspapers (Private) Ltd. &
Anr. v. The Union of India & Os.,(l) Sakal Papers (P) Ltd.
& Os. v. The Union of India(2) and Bennett Col eman’s case
(supra) this Court has very strongly pronoun-

(1) [1959] S.C. R 12.
(2) [1962] 3 S.C. R 842.
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ced in favour of the freedom of press. O these, we shal

refer to sone observations made by this Court in some of

t hem

page

beha
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In Ronmesh Thappar’s case (supra) this Court said at
602:

"(The freedon).. .lay at the foundation of al
denocratic organi sations, for without free politica
di scussion on no public education, so essential for the
proper functioning of the processes of popul ar
government, is possible. A freedomof such anplitude
m ght involve risks of abuse .................. C (nut)
it is better to |leave a few of its noxious branches to
their luxuriant growth, than, by pruning them away, to
injure the vi gour of those vyielding the proper
fruits"."

In Bennett Coleman’s case (supra) A N Ray, CJ. On
f of ‘the mpjority said at page 796 thus:

"The faith of citizen is that political w sdom
and virtue wll sustain thenselves in the free market
of ideas, so long as the channels of communication are
| eft open. The faith in the popul ar governnent rests on
the old dictum’let the people have the truth and the

freedomto discussit and all wll go well’. The
liberty of the press remains an 'Ask of the Covenant’
in very denpcracy-.... The newspapers give ideas., The

newspaper ‘give the people the freedomto find out what
i deas are correct."

In the very sanme case, Methew, J, observed at
page 818:
"The constitutional  guarantee of the freedom of speech
is not so much for the benefit of the press as it is
for the benefit of the public.~ The freedom of  speech
includes within its conpass the right of all citizens
to read and be informed. In Time v. HIl (385 U S. 374)
the U. S. Suprenme Court said:

"The constitutional guarantee of freedom of

speech and press are not for the benefit of 'the press
so much as for the benefit of all the people.”
In Giswld v. Connecticut (381 U-S. 479, 482) the U.S.
Supreme Court was of the opinion that the right  of
freedom of speech and press includes not only the right
to utter or to print, but the right to read.”

Justice Mathew proceeded to observe (at pp. 819-820):
"Under Art. 41 of the Constitution the State has a duty
to A take effective steps to educate the people within
l[imts of its available econonmc resources. . That
i ncludes political education also.

Public discussion of public issues together wth the
spreading of information and any opinion “on these
issues is supposed to be the main function of
newspaper. The highest and lowest in the scale of
intelligence resort toits colums for information

Newspapers is the nobst potent neans for educating the
people as it is read by those who read nothing else
and, in politics, the comon nan gets his education
nostly from newspaper

The affirmative obligation of the Government to permt
the inport of newsprint by expanding foreign exchange
in that behalf 1is not only because press has a
fundanental right to express itself, but al so because
the 1 conmunity has a right to be supplied wth
i nformati on and the Government a duty to educate the
people wthin the limts of its resources. The
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Government may, under cl. 3 of the Inports (Control)
Order, 1955 totally prohibit the inport of newsprint
and thus disable any person fromcarrying on a business
in newsprint, if it 1is in the general interest of the
public not to expend any foreign exchange on that
score. If the affirmative obligation to expend foreign
exchange and permt the inport of newsprint stens from
the need of the comunity for information and the
fundanental duty of Governnent of educate the people as
also to satisfy the individual need for self exression

it is not for the proprietor of a newspaper alone to

say that he wll reduce the circulation of the
newspaper and increase its page |level, as the comunity
has an i nterest in mai nt ai ni ng or i ncreasi ng
circulation of the newspapers. It is said that a

proprietor of a newspaper has the freedomto cator to
the needs of “intellectual  highbrows who nmay choose to
browse in rich pastures and for that he would require
nore pages for a newspaper and that it would be a
deni‘al “of his fundamental right if he were told that he
cannot curtail the circul ation-and increase the pages.
A claim to enlarge the volune of speech by dimn nishing
the circul ation
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rai ses the problemof reconciling the citizens' right
to unfettered exercise of speechin wvolume with the
conmunity’s right to wundimnished circulation. Both
rights fall wthin the ambit of ‘the concept of freedom
of speech as explai ned above."
The Second Press Comm ssion has expl ained the concept
of freedom of press in its Report (Vol. | pp. 34-35) thus:
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"The expression 'freedomof the press’ carries
different nmeanings to different people. Individuals,
whet her professional Journalists or not, assert their
right to address the public through the nmedi um of the
press. Some people stress the freedomof the editor to
deci de what shall be published in his paper. Sone
ot hers enphasize the right of the owners to narket
their publication. To Justice Holnes, the mmin purpose
of the freedomwas to prevent all prior restraint on
publ i cati on.

16. The theory is that in a denmocracy freedom
of expression is indispensable as all nmen are entitled
to participate in the process of fornulation of conmon
deci sions. |Indeed, freedomof expression is the first

condition of liberty. It occupies a preferred position
in the hierarchy of |Iliberties giving succour and
protection to other liberties. It has been truly said

that it is the mother of all other liberties. The press
as a nmedi um of communi cation is a nodern phenonenon. |t
has i nmense power to advance or thwart the progress of
civilization. Its freedom can be used to create a brave
new world or to bring about universal catastrophe.

17. Freedom of speech presupposes that right
conclusions are nore likely to be gathered out of a
mul titude of tongues than through any kind of
authoritative selection. It rests on the assunption
that the wi dest possible dissenm nation of information
from as many diverse and antagonistic sources as
possible is essential to the welfare of the public. It
is the function of the Press to dissemnate news from
as many different sources and with as nany different
facts and colours as possible. A citizen is entirely
dependent on the Press for the quality, proportion and
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extent of his news supply. In such a situation, the
exclusive and continuous advocacy of one point of view
through the medi um of a newspaper whi ch hol ds
nonopol i stic position is not conducive to the formation
of healthy public opinion. If the newspaper industry is
concentrated in a few hands, the chance of an idea
antagonistic to the idea of the owners getting access

to the mar ket becones very renot e. But our
constitutional |aw has been in different to the reality
and inplication of  non-governnent al restraint on

exerci se of freedom of speech by citizens. The
i ndi fference beconmes critical when conparatively a few
persons are in a positionto determne not only the
content of information but also its very availability.
The assunption ina denocratic set-up is that the
freedom of the press wll produce a sufficiently
di verse Press not only to satisfy the public interest
by throwi ng” up a broad spectrum of views but also to
fulfill the individual interest by enabling virtually
everyone with a distinctive opinion to find sone place
to express it." D
The petitioners have heavily relied upon the decision
of this Court in -sakal’s case (supra) in which the
constitutionality off the Newspaper (Price and Page) Act,
1956 and the Daily Newspaper (Price and Page) Order, 1960
arose for consideratioon. The petitioner in that petition was
a private limted conpany engaged in the business inter alia
of publishing daily and weekly newspapers in Mrathi named
"Sakal’ from Poona. The newspaper 'Sakal"  had a net
circul ation of 52,000 copi es onweek days and 56,000 copi es
on Sundays. The daily edition contained six pages a day for
five days in a week and four pages on one day. This edition
was priced at 7 paise. The Sunday edition consisted of ten
pages and was priced at 12 pai se. About 40% of the space in
the newspaper was taken up by the advertisenments and the
rest by news, views and other usual features. The newspaper
(price and page) Act, 1956 regulated the nunber ~of pages
according to the price charged, prescribed the nunber of
suppl enents to be published and prohibited the publication
and sale of newspapers in contravention of the Act. It also
provided for the regulation of the size and area of
advertising matter contained in a newspaper. Penalties were
prescribed for contravention of that Act or the Order made
thereunder. As a result of the enforcement of that Act, in
order to publish 34 pages on six days in-a week as it was
doi ng
322
then, the petitioner had to raise the price from7 paise to
8 paise per day and if it did not wish to increase the
price, it had to reduce the total nunber of pages to 24- The
petitioner which could publish any number of supplenents as
and when it desire to do so before the O der inpugned in
that case was passed could do so thereafter only wth
perm ssion of the Governnent. The contention of the
petitioner in that case was that the inpugned Act and the
i mpugned Order were pieces of legislation designed to
curtail the «circulation of the newspaper as the increase in
the price of the paper would adversely affect its
circulation and they directly interfered with the freedom of
the press. The validity of these pieces of |egislation was
chal l enged on the ground that they violated Article 19 (1)
(a) of the Constitution. The Union Governnment contested the
petition. It pleaded that the inpugned Act and the Order
had been passed with a view to preventing unfair conpetition
anmong newspapers and also with a view to preventing the rise
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of nonopolistic conbines so that newspapers mght have fair
opportunities of free discussion. It was also con tended
that the inmpugned Act and the inmpugned Order had been passed
in the public interest and the petitioner’s business being a
trading activity falling under Article 19 (1) (g) of the
Constitution any restriction inposed by the said Act and the
Order was protected by Article 19 (6) of the Constitution

This Court negativing the contention of the Union Governnent
observed at page 866 thus:

"Its object thus is to regulate sonething
which, as already stated, is directly related to the
circulation of a newspaper. Since circulation of a
newspaper is a part . of the right of freedom of speech
the Act nust be regarded as one directed agai nst the
freedom of speech: It ‘has selected the fact or thing
which is an essential —and basic attribute of the
conception of ~ the freedom of speech viz. the right to
circulate one’s views to all whom one can reach or care
to reach for the inposition of a restriction. It seeks
to achieve its object -of enabling what are terned the
smal | er newspapers to secure larger circulation by pro
vi sions which without disguise are ained at restricting
the circulation of what are termed the |arger papers
with better financial strength- The inmpugned |aw for
frombeing one, which nerely interferes with the right
of freedom speech incidentally, does so directly
though it
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seeks to achieve the end by purporting to regulate the
busi ness aspect of a newspaper. Such ~a course is not
perm ssible and the courts nust be ever vigilant in
guardi ng perhaps the nost precious of all the freedons
guaranteed by our Constitution. The reason for this is
obvious. The freedom of speech ~and expression of
opinion is of paranmount - _importance under a dempcratic
Constitution which envi sages changes in the conposition
of legislatures and governnents and nmust be preserved.
No doubt, the law in question was nmde ‘upon the
reconmendati on of the Press  Conm ssion but since its
object is to affect directly the right of circulation
of news papers which woul d necessarily underm ne their
power to influence public opinion it —cannot stat be
regarded as a dangerous weapon which is capable of
bei ng used agai nst denocracy itself."
Continuing further the Court observed at pages 867 and

868 t hus:

"It was argued that the object of the Act was
to prevent nonopol i es and t hat nonopol i es are
obnoxi ous. W will assune that nonopolies  are always
against public interest and deserve to be suppressed.
Even so, upon the view we have taken “that the
intendment of the Act and the direct. and imediate
effect of the Act taken along with the inmpugned order
was to interfere with the freedom of circul ati on of
newspapers the circunstance that its object was to
suppress nonopolies and prevent unfair practices is of
no assi st ance.

The legitinmacy of the result intended to be
achi eved does not necessarily inmply that every means
to achieve it is permssible for evenif the end is
desirable and perm ssible, the means enpl oyed nust not
transgress the linmts laid down by the Constitution, if
they directly inpinge on any of the fundanental rights
guaranteed by the Constitution it is no answer when the
constitutionality of the measure is challenged that
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apart from the fundanental right infringed the

provision is otherw se |egal."
324

We have so far seen the inportance of the freedom of
speech and expression which includes the freedom of press.
We shall now proceed to consider whether it is open to the
Government to levy any tax on any of the aspects of the
press industry.

IV
Do newspapers have i munity fromtaxation ?
Leaving aside small newspaper establishments whose
circulation may be |ess than about 10,000 copies a day, al
ot her bi gger newspaper est abl i shnents have the

characteristics of a large industry. Such bigger newspaper
concerns are nostly situated in urban areas occupying | arge
bui | di ngs which have to be

provided with all the services rendered by municipa
authorities. They enploy hundreds of enployees. Capita
investnment in- many-of themis in the order of mllions of
rupees. Large quantities of printing machinery are utilised
by them a large part of which is inmported from abroad. They
have to be provided wth tel'ephones, teleprinters, posta
and tel egraphic services, ~wreless comunication systens
etc. Their newspapers have to be transported by roads,
railways and air services. Arrangenents for security of
their property have to be nade. The  Governnent has to
provide many other services to them Al these result in a
big drain on the financial resources of the State as many of
t hese

services are heavily subsidized. Naturally such big
newspaper organi sati ons have to contribute their due share
to the public exchequer. They have to bear the common fisca
burden like all others.

Wiile examining the constitutionality of a | aw which
is alleged to contravene “Article 19 (1) (a) of the
Constitution, we cannot, no doubt, be solely guided by the
decisions of the Supreme Court of the United States of
America. But in order to understand the basic principles of
freedom of speech and expression and the need for that
freedomin a denocratic country, we my take them into
consi deration. The pattern of Article 19 (1) (a) and of
Article 19 (1) (g) of our constitution is different fromthe
pattern of the First Anmendnent to the Anerican Constitution
which is alnbst absolute in its ternms. The rights guaranteed
under Article 19 (1) (a) and Article 19 ~(1) (g) of the
Constitution are to be read along with clauses (2) and (6)
of Article 19
325
which carve out areas in respect of which valid legislation
can be A made. It may be noticed that the newspaper i ndustry
has not been granted exenption from taxation in- express
terns. On the other hand Entry 92 of List | of the Seventh
Schedule to the Constitution enpowers Parlianent to  make
laws | evying taxes on sale or purchase of newspapers and on
advertisenents published therein.

It is relevant to refer here to a few extracts from
the speech of Shri Deshbandhu Gupta on the floor of the
Constituent Assenbly opposing the provisions in the Draft
Constitution which authorised the State Legislatures to |evy
sal es tax on sale of newspapers and tax on advertisements in
newspapers. He said: C

. No one woul d be happi er than nmysel f and
ny friends belonging to the press, if the House were to
deci de today that newspapers will be free fromall such
taxes. O course that 1is what it should be because in
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no free country with a denocratic Government we have
any such taxes as the sales tax or the advertisenent
tax I claim that
newspapers do deserve a distinctive treatment. They are
not an industry in the sense that other industries are.
This has been recognised all over the world. They have
a mssion to perform And |l amglad to say that the
newspapers in India have performed that mssion of
public service very creditably and we have reason to
feel proud of it. | would, there. fore, expect this
House and nmny friend M. Sidhva to bear it in mnd at
the time when God forbid any proposal cones before the
Parliament for taxation. That would be the tine for
themto oppose it.

Sit, after all, this is an enabling clause. It
does not say  t hat there shall be sal es and
advertisenent tax inposed on newspapers. It does not
conmiit the House today to the inposition of a tax on
the sales of or a tax on advertisenents published in
newspapers, Al | that ~we have enphasised is that
newspapers as such should be  taken away from the
purvi ew of the provincial Governnents and brought to
the Central List so that if at all at any tine a tax is
to be inposed on newspapers it should be done by the
representatives of whole country realising the ful
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implications of their action. 1t~ should not be an
isolated A act on 'the part of “some Mnistry of sone
province. That was the fundanmental basis of our anendnent
...................................................... | f
today all news papers -including those published from Del hi
are opposing the inmposition of these taxes wi th one voice
and demanding their inclusion in the Central List, they do
so, not because it is a question-of saving some noney, but
be cause the fundanental question of the liberty of the
press is involved. By advocating their transfer to the
Central List we are prepared to run the risk of having these
takes inmposed in Delhi, and in other provinces which have
not sought to inpose such taxes so far. But we do not want
to leave it to the Provinces so that the liberty of the
press remains uninpaired. W have faith in the Parliament:
we have faith in the collective wisdomof the country and we
have no doubt that when this matter is viewed in the correct
perspective, there wll be no such taxes inposed on the
newspapers, but we have not got that nmuch faith in the
Provincial Mnistries. It is in that hope and having a ful
realisation of the situation that we have agreed, as a
matter of conpromise, or should | say as a lesser evil, to
have these two taxes transferred fromthe Provincial to the
Central List." (Vide Constituent Assenbly Debates .Vol. |X
pp. 1175-1180 dated Septenber 9, 1949).

Utimately the power to levy taxes on the sale or
pur chase of newspapers and on advertisenment published
therein was conferred on Parlianment by Entry 92 of List | of
the Seventh Schedule to the Constitution. This shows the
anxiety on the part of the franers of our Constitution to
protect the newspapers against |ocal pressures. But they,
however, did not agree to provide any constitutiona
i Mmunity agai nst such taxation. The power to |levy custons
duties on goods inported into the country is also entrusted
to Parliament by Entry 83 in List | of the Seventh Schedul e
to the Constitution.

On the power of t e Government in the United States of
Amrerica to levy taxes on and to provide for the licensing of
news papers, Corpus Juris Sequndum (Vol. 16) says at page
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1132 as foll ows:

327
"213. (13), Taxing and Licensing

"The Constitutional guaranties of freedom of

speech and of the press are subject to the proper
exerci se of the governnent s power of taxation, and
reasonable license fees may be inposed on trades or
occupations concerned with the di ssem nation of
l[iterature or ideas.

As a general rule, the constitutional guaranties of
freedom of speech and of the press are subject to the proper
exerci se of the governnent’s power of taxation, so that the
i mposition of wuniformand non-discrimnatory taxes is not
invalid as applied to persons or organisations engaged in
the dissemination of -“ideas through the publication or
di stribution of witing. The guaranty of freedom of the
press does not forbid the taxation of noney or property
enpl oyed in the publishing business, or the inposition of
reasonabl e |icenses and license fees on trades or
occupations-concerned wth the dissemnation of literature
or ideas.

A license or license tax to permt the enjoynment of
freedom of speech and freedom of press may not, however, be
required as a form of censorship, and where the purpose of
the tax or license is not for revenue, or for reasonable
regulation, but is a deliberate and calcul ated device to
prevent, or to curtail the opportunity for, the acquisition
of know edge by the people in respect of their governmental
affairs, t he statute or or di nance viol at es t he
constitutional guaranties, and particularly  the Fourteenth
Anmendnent to the federal Constitution. Wile ~an ordinance
imposing a tax on, and requiring a license for, the
privilege of advertising by distributing books, circulars,
or panphl ets has been held valid, an ordinance requiring the
payment of a license tax by street vendors or peddlers is
invalid as applied to menbers - of a religious group

distributing religious literature as part of their
activities, at |least where the fee is not nmerely a nonina
one i mposed to def ray t he cost of regulation

notwi t hstanding the ordinance is._ non-discrimnatory. A
governmental regulation requiring a license to solicit, for
conpensation, nenberships in organizations requiring  the
paynment of dues is invalid,
328

where it fixes indefinite standards for the-granting of
a license to an applicant. A provision of a retail sales tax
act providing that a retailer shall not advertise as to the
non-col | ecti on of sales tax from purchasers does not deprive
retailers of the constitutional right of free speech.”

The above subject is sunmarised in Anmeri can

Jurisprudence 2d (Vol. 16) at page 662 thus:

"Speech can be effectively linmted by the
exerci se of that taxing power. Were the constitutiona
right to speak is sought to be deterred by a state’s
general taxing program due process demands that the
speech be unencunbered until the state cones forward
with sufficient proof to justify its inhibition. But
constitutional guaranties are not violated by a statute
the controlling purpose of which is to raise revenue to
hel p defray the current expenses of state governnent
and state obligations, and which shows no hostility to
the press nor exhibits any purpose or design to
restrain the press."

It may be nentioned here that the First Arendment to
the Constitution of the United States of America is al npst
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in absolute ternms. It says that the Congress shall nmake no
| aw abridging the freedom of the press. Yet the Anerican
Courts have recognised the power of the State to |levy taxes
on newspaper establishnments, of course, subject to judicia
review by courts by the application of the due process of

l aw principle. "Due process of law does not forbid al
social control; but it protects personal liberty against
social control, unless such social control 1is reasonable

ei ther because of a constitutional exercise of the police
power, or of the power of taxation or of the power of

em nent domain". If any legislation delimting persona
liberty is held to be outside of all three of these
categories, it is taking away of personal |iberty without
due process of law and is wunconstitutional. The police

power, taxation and enminent. domamin are all fornms of socia
control which are essential for peace and good government.
"The police power-is the |legal capacity of the severeignty
or one ~of its —governnental agents, to delimt the persona
liberty of persons by neans which bear a substantia
relation tothe end to be acconplished for the protection of
soci al interests which reasonably need protection. Taxation
is the legal capacity of sovereignty or one of its govern
329

mental agents to exact ~or impose a charge upon persons or
their property for the support of the government and for the
paynment for any ot her Public purposes which it may
constitutionally carry out. Emnent ~domain-is the |ega
capacity of sovereignty or one of its governnental agents,
to take private property for public use upon the paynent of
just conpensation.’” lt-is under the above said sovereign
power of taxation the —government is able to levy taxes on
the publishers of newspapers too, subject to judicial review
by courts notw t hstandi ng the language of the First
Amendnent which is absolute in terns. Inlndia too the power
to levy tax even on persons  carrying on the business of
publ i shi ng newspapers has got. to be recongnised as it is
i nherent in the very concept of governnment. But the exercise
of such power should, however, be subject to scrutiny by

courts. Entry 92 of List | of the Seventh Schedule to the
Constitution expressly suggests the existence of such power.
Thomas |. Emerson in his article on the First

Amendnent (The Yal e Law Journal, Vol. 72 at p. 941, has made
certain relevant observations on the power of the State to
i npose taxes and econom c regul ati ons on newspaper i ndustry.
He says:
"(a) Taxation and Econonic Regul ation
Regul ar tax measures, econom c regul ations,
social welfare legislation and simlar provisions my,
of course, have sonme effect upon freedom of expression
when applied to persons or organisations engaged in
various fornms of comunication. But where the‘burden is
the sane as that borne by others engaged in different
fornms of activity, the simlar inpact on expression
seens clearly insufficient to constitute an "abridging"
of freedom of expression. Hence a general corporate
t ax, wage and hour or col l ective bar gai ni ng
| egi slation, factory laws and the |like are as
applicable to a corporation engaged in newspaper
publishing as to other business organisations. On the
ot her hand, the use of such neasures as a sanction to
dimnish the volume O expression or control its
content would clearly be as i mpern ssi bl e an
"abridgnent" as direct crimnal prohibitions. The |ine
may sometines be difficult to draw, the nore so as the
scope of the regulation is narrowed.
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Two principles for delineating the bounds of
"abridg-
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ing" may be stated. First, as a general proposition
the validity of the nmeasure may be tested by the rule that
it must be equally applicable to a substantially |arger
group than that engaged in expression. Thus a special tax on
the press alone, or a tax exenption available only to those
with particular political views or associations, would not
be pernmitted. second, neither the substantive nor procedura
provisions of the measure, even though framed in genera
ternms, may place any substantial burden on expression
because of their peculiar inpact in that area. Thus the
enforcenent of a tax or corporate registration statute by
requiring disclosure of nmenbership in an association, where
such disclosure would substantially inpair freedom of
expression, should be found to violate first amendnent
protection. (Underlining by us).

This view appears to have been accepted by our Second
Press Commission inits Report (Vol. 1) at page 35. The
Commi ssi on _observes:

"21. Econonic and tax nmeasures, |egislation
relating to social welfare and wages, factory |aws,
etc., may have sonme effect upon freedom of the Press
when applied /'to persons or institutions engaged in
various forms of comunication. But where the burden
placed on themis the sane as that borne by other
engaged in different forms of activity, it does not
constitute abridgnent of freedom of the Press. The use
of such neasures, however, to control the content’ of
expression would be clearly inpernmissible.”

In Alice Lee Gosjean, Supervisor of Public Accounts
for the State of Louisiana v. Anerican Press Conpany(l) in
which the appellants had questioned the constitutiona
validity of an Act of Louisiana which required every person
engaged in the business of selling or naking any charge for,
advertising or for advertisenents, printed or published in
any newspaper, periodical etc. having a circulation of nore
than 20, 000 copies per week to pay, in addition to all other
taxes, a license tax for privilege of engaging in such
business in the State of Louisiana of tw per cent (2% of
the gross receipts of such business, the Suprenme Court of
the United States observed at pages 668-669:

(1) 297 U.S. 233: 80 L. ed. 660.
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“I'n the light of all that has now been said, it
is evident that the restricted rules of the English | aw
in respect of the A freedomof the press in force when
the Constitution was adopted were never accepted by the

Ameri can colonists, and that by the First Anendnent it

was nmeant to preclude the national governnent, and by

the Fourteenth Amendnent to preclude the states, from
adopting any formof previous restraint upon printed
publications, or their <circulation, including that
whi ch had theretofore been effected by these two well
known and odi ous net hods

It is not intended by anything we have said to
suggest that the owners of newspapers are inmune from
any of the ordinary forns of taxation for support of
the governnment. But this is not an ordinary form of
tax, but one single in kind, wth a |long history of
hostil e m suse agai nst the freedom of the press.

The predoni nant purpose of the grant of
imunity here invoked was to preserve an untrammel | ed
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press as a vital source of public information. The
newspapers, nmgazi nes and ot her journals of the
country, it is safe to say, have shed and continue to
shed, nore light on the public and business. affairs of
the nation than any other instrunentality of publicity;
and since infornmed public opinion is the nbpst potent of
all restraints upon msgovernnent, the suppression or
abridgment of the publicity afforded by a free press
cannot be regarded otherwise than with grave concern
The tax here involved is bad not because it takes nobney
fromthe pockets of the appellees. If that were all, a
whol Iy different question would be presented. It is bad
because, in the light of its history and of its present
setting, it is seen to be a deliberate and cal cul ated
device in the guise of atax tolimt the circulation
of information to which the public is entitled in
virtue of the constitutional guaranties. A free press
stands as one of the great interpreters between the
government and the people. To allowit to be fettered
is to fetter ourselves."” (Underlining by us)
The | evy inmposed by Loui si ana was quashed by
the Suprene
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Court of the United States of America in the above case on
the ground that it violated the First Anmendnent to the
Constitution of the United States of Anmerica since it was of
the view that the tax levied in this case was a device to
l[imt the circulation of information. The Court, however,
did not say that no tax could be levied on the press in any
event.
In Robert Murdock, Jr. v. Commonweal th of Pennsylvania (City
of Jeannette)(1l) the Suprene Court of the United States of
Anerica declared as unconstitutional~ and violative ' of the
First Arendment to the Constitution of the United States of
America which guaranteed freedom of speech and expression
an ordinance which inposed a Jlicence tax on  persons
canvassing for and soliciting wthin the city of Jeannette
orders for goods, paintings, pictures, wares or nerchandise
of any kind or persons delivering such articles under orders
so obtained or solicited. The petitioners in-that case were
"Jehovah’s witnesses’ who went about from door to door in
the city of Jeannette distributing literature and soliciting
people to purchase certain religious books and panphlets.
None of them obtained a |icence by paying the prescribed fee
and they were convicted for violating the O dinance by the
Superior Court of Pennsylvania. The Supreme Court of the
United States of Anerica quashed the conviction hol ding that
the Ordinance violated the First Amendnent. Douglas, J. who
wote the nmjority opinion observed at pages 1299 and 1300
t hus:
“"In all of these cases the issuance of the
permit or license is dependent on the paynent @ of a
license tax. And the license tax is fixed in amount and
unrel ated to the scope of the activities of petitioners
or to their realized revenues. It is not a nominal fee
i nposed as a regul atory nmeasure to defray the expenses
of policing the activities in question. It is in no way
apportioned. It is a flat license tax levied and
collected as a condition to the pursuit of activities
whose enjoynent is guaranteed by the first Amendnent.
Accordingly, it restrains in advance t hose
constitutional liberties of press and religion and
inevitably tends to suppress their exercise. That is
al nost uniformy recognised as the inherent vice and
evil of this flat license tax.............




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 35 of 62
(1) 319 U. S 105: 87 Law. ed. 1292.
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The fact that the ordinance is
""nondi scrimnatory’’ A is immterial. The protection
af forded by the First Amendment is not so restricted. A
license tax «certainly does not acquire constitutiona
validity because it classifies the privileges protected
by the First Amendnent along with the wares and
nmer chandi se of hucksters and peddlers and treats them
all alike. Such equality in treatnent does not save the
ordi nance. Freedom of press, freedom of speech, freedom
of religion are in a preferred position." (Underlining
by us).
Justice Reed who dissented from the majority
observed at page 1306 thus:

"It will ~be  observed that there is no
suggestion of ‘freedom fromtaxation, and this statement
is equally “true of the other State constitutiona
provisions. It~ may be concluded that neither in the
state or the federal constitutions was general taxation
of churchor press interdicted.

Is there anything in the decisions of this Court which
i ndicates that church or press is free fromthe financia
burdens of governnment ? W find nothing. Religious societies
depend for their exenptions from taxation upon state
constitutions or general statutes, not upon the Federa
Constitution. G bbons v. District of Colunbia, 116 US 404,
29 L ed 680, 6 S O 427. This Court has held that the chief
purpose of the free press guarantee was to prevent previous
restraints upon publication. Near v. Mnuesota 283 US 697,
713, 75 L ed 1357, 1366, 51 S O 625.7 In Gosjean V.
Anerican Press Co., 297 US 233, 250, 80 L ed 660, 668, 56 S

Q 444, it was., said that the predom nant purpose was to
preserve "an untrammelled press as a vital source of public
information.” In that <case, a gross receipts tax GOl

advertisenents in papers with a circulation of nore  than
twenty thousand copies per week was held invalid because a
deliberate and calculated device in the guise of atax to
[imt the circulation..... "

There was this further coment:

"It is not intended by anything we have said to

suggest

334
that the owners of newspapers are inmune from any of the
ordinary forns of taxation for support of the governnent.
But this is not an ordinary formof tax, but one single in
kind, with a long history of hostile msuse against the
freedomof the press.” 1d. 297 Us 250, 80 L ed 668. 56 .S Ct
444,

It may be said, however, that ours is a too narrow,
technical and legalistic approach to the problemof state
taxation of the activities of church and press; that we
should I ook not to the expressed or historical meaning of
the First Amendnent but to the broad principles of  free
speech and free exercise of religion which pervade our
national way of life. It my be that the Fourteenth
Amendnent guarantees these principles rather than the nore
definite concept expressed in the First Amendnent. This
woul d nean that as a Court, we shoul d determ ne what sort of
liberty it is that the due process clause of the Fourteenth
Amendnent guarantees against state restrictions on speech
and church......

Nor do we understand that the Court now naintains that
the Federal Constitution frees press or religion of any tax
except such occupational taxes as those here |evied. Income
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taxes, ad val orem taxes, even occupational taxes are
presunably valid, save only a license tax on sales of

religious books. Can it be that the Constitution pernmits a
tax on the printing presses and the gross income of a
nmetropol itan newspaper but denies the right to lay an
occupational tax on the distributors of the sane papers ?
Does the exenption apply to book sellers or distributors of
nmagazines or only to religious publications ? And, if the
latter, to what distributors ? O to what books ? O is this
Court saying that a religious practice of book distribution
is free fromtaxation because a state cannot prohibit the
"free exercise thereof" and a newspaper is subject to the
sanme tax even though the sane Constitutional Amendment says
the state cannot abridge the freedomof the press ? It has
never been thought before that freedomfromtaxation was a
perquisite attaching to the privileges of the First
Amendnent . "

Justice Reed added at pages 1307 and 1308 t hus:
335

“I't is urged that such a tax as this may be
used readily to restrict the dissemnation of ideas,
This must be conceded but the possibility of misuse

does not make a tax ~unconstitutional. No abuse is
cl ai med here. The ordi nances in sone of these cases are
the general /occupation license type covering mnany
busi nesses. In t he Jeannette prosecutions, t he

ordi nance involved |ays the usual tax on canvassing or
soliciting sales of goods, wares and nerchandise. It
was passed iln. 1898. Every power of taxation or
regulation is capable of abuse. Each one, to sone
extent, prohibits the free exercise of religion and
abridges the freedom of the press, but that is hardly a
reason for denying the power. If the tax 'is used
oppressively the lawwll protect the victinms of! such
action." (Underlining by us:)

Justice Frankfurter who also dissented from the

majority observed at pages 1310 and 1311 thus:

"It cannot be said that the petitioners are
constitutionally exenpt fromtaxation nerely because
they may be engaged in religious activities or because
such activities may constitute an exercise of “a
constitutional right.....

Nor can a tax be-invalidated nerely because it falls
upon activities which constitute an exercise of a
constitutional right. The First Amendnent of course protects
the right to publish a newspaper or a nmagazine or a book
But the crucial question is-how nmuch protection does the
Amendnent give, and against what is the right protected ? It
is certainly true that the protection afforded the freedom
of the press by the First Amendnent does not include
exenption fromall taxation. A tax upon newspaper publishing
is not invalid sinply because it falls upon the exeacise of
a constitutional right. Such a tax mght be invalidif it
i nvidiously singled out newspapers publishing, for bearing
the burdens of taxation or inposed upon themin such ways as
to encroach on the essential scope of a free press. |If the
Court could justifiably hold that the tax nmeasures in these

cases were Vulnerable on that ground, | would unreservedly
agree. But the
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Court has not done so, and indeed could not."
(Under |ining by us)
In the above case it may be noticed that Douglas, J.
who gave the majority opinion did not say that no tax could
be levied at all on a press, but he did not approve of a
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uniformlicense tax unrelated to the scope of the activities
of the persons who had to beat it. The di ssenting opinions
have clearly stated that the press does not enjoy any
imMmunity fromtaxation. They, however, say that the taxation
shoul d not encroach upon the essential scope of a free
press.

W nmay wusefully refer here to a passage in the foot
note given belowthe Essay No 84 by Al exander Hemilton in
"The Federalist’. it reads:

"It cannot certainly be pretended that any
degree of duties, however |ow, would be an abridgnent
of the liberty of the press. W know that newspapers
are taxed in Great Britain, and vyet it is notorious
that the press nowhere enjoys greater liberty than in
that country. Andif duties of any kind may be laid
wi thout a violation of that liberty, it is evident
that the extent nust depend on | egislative discretion
regulated by public opinion ;"

At this stage we find it useful to refer to a decision
of the Privy Council in Attorney General & Anr. v. Antigua
Times Ltd.( Wiere the Judicial Comittee of the Privy
Council was called upon to decide about the validity of the
imposition of a licence fee of p S 600 annually on the
publ i sher of a newspaper under the News papers Registration
(Amendrent) Act, 1971. Section 10 of the Constitution of
Antigua read as foll ows:

"10. (1) Except with his own consent, no person
shall be hindered in the enjoynment of his freedom of
expression, and for the purposes of this section the
said freedom includes the freedomto hold opinions and
to receive and inpart ideas and information wthout
interference, and freedomfrom interference with his
correspondence and ot her neans of commruni cation

(1). [1975] 3 Al EER 81
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(2) Nothing <contained in or done under the
authority of any law shall 'be held to be inconsistent
with or in contravention of this section to the extent
that the law in question nmakes provision-(a) that is
reasonably required-(i) in the interests of _defence,
public safety, public order, public norality or public
health; or (ii) for the purpose of —protecting the
reputations, rights and freedons of other persons, or
the private lives of persons concerned in |ega
proceedi ngs, preventing the disclosure of informtion
received in confidence, maintaining the authority and
i ndependence of the courts, or regulating telephony,
tel egraphy, posts, wreless, broadcasting, television
or other means of communication, public exhibitions or
public entertai nments; or (b) that inposes restrictions
upon public officers."

Lord Fraser who delivered the judgnment of the Privy
Council upheld the levy of the licence fee as ‘being
reasonably required in the interests of defence and for
securing public safety etc. referred to in section 10 (2)
(a) (i) of the Constitution of Antigua, The |earned Lord
observed in that connection thus:

Revenue requires to be raised in the interests
of defence and for securing public safety, public
order, public norality and public health and if this
tax was reasonably required to raise revenue for these
purposes or for any of them then S. IBis not to be
treated as contravening the Constitution

In sonme cases it may be possible for a court to
decide from a nere perusal of an Act whether it was or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 38 of 62

was not reasonably required. In other cases the Act
will not provide the answer to that question. In such
cases has evidence to be brought before the court of
the reasons for the Act and to show that it was
reasonably required ? Their Lordships think that the
proper approach to the question is to presunme, unti
the contrary appears or is shown, that all Acts passed
by the Parlianent of Antigua were reasonably required.
This presunption wll be rebutted if the statutory
provisions in question are, to use the words of Louisy
J, 'so arbitrary as to conpel the conclusion that it
does not involve an exertion of the
338

taxi ng power but constitutes in substance and
effect the direct execution of a different and
forbi dden power.” 'y the  anount of the licence fee was
so manifestly  excessive its to |lead to the conclusion
that the real reason for its inposition was not the
rai sing of revenue but the preventing of the
publication of newspapers, then that would justify the
conclusion that the |law was not reasonably required the
rai sing of revenue.

In there Lordshi ps’ opinion the presunption

that the newspapers Registration (Arendnent) Act, 1971
was reasonably required has not been reputed and they
do not regard the anount of the licence fee as
mani festly excessive and of such a character as to | ead
to the conclusion that S. IB was not enacted to raise
revenue but for sonme other Purpose."™ (Underlining by
us)

Here again it is seen that the Privy council was of
the view that the law did not forbid the | evy of fee on the
publisher of a newspaper but it would be open to chall enge
if the real reason for its inposition was not the raising of
revenue but the preventing of the publication of newspaper

At this stage it is necessary to refer to a forcefu
argunent addressed before us. It ‘was urged on behalf of the
petitioners that the recognition of the power of the
Covernment to levy taxes of any kind on the newspaper
establishnents would ring in the death-knell of the freedom
of press and would be totally against

the spirit of the Constitution. It is contended that the
Government is likely to use it to nmake the press subservient
to the Governnent. It is argued that when once this power is
conceded, newspapermen will have to run after the Governnent
and hence it ought not to be done. This raises a
phi | osophi cal question Pressversus Governnent- W do not
think it is necessary for the press to be subservient to the
Government. As long as ’'this Court sits’ newspaper nen need
not have the fear of their freedom being curtailed by
unconstitutional nmeans. It is, however, good to" renenber
some statements nade in the past by some wi se nmen connected
with newspapers in order to develop the culture of an
i ndependent press. Hazlitt advised editors to stay in their
garrets and avoid exposing thenselves to the sub-Ileties of
power. Walter Lippman in his address to the Internationa
Press Institute somne
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years ago said that the danger to the independence and
integrity of journalists did not come fromthe pressures
that mght A be put on them it was that they mght be
captured and capitivated by the conpany they keep. Arthur
Krock after 60 years of experience said that it 'is true
that in nost cases, the price of friendship with a
politician is so great for any newspaperman to pay’'. A P
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Wadsworth of the Manchester Guardian said "that no editor
shoul d ever be on personal terns with our |eaders for fear
of creating a false sense of relation of confidence." Janes
Mar gach says that 'when |[|eading nedia figures see too much
rather than too little of Prime Mnister that the freedom of
press is endangered.’ Lord Salisbury told Buckle a fanous
editor in England "you are the first person who has not cone
to see ne in the last few days who is not wanting sonethi ng
at nmy handsplace or decoration or peerage. You only want

i nformation." Charl es M tchel wr ot e in " Newspaper
Directory’. The Press has row so great and so extensive an
i nfl uence on public opinion...that.... its conductors should
be GENTLEMAN in the true sense of the word. They shoul d be
equal |y above corruption and intimdation incapable of
bei ng warped by personal considerations fromthe broad path
of truth and honour, superior to all attenpts at
m srepresenting or nystifying public events'. If the press
ceases to be independent the healthy influence of the press
and public opi nion will soon. be substituted by the

traditionalinfluences of |andlordism and feudalism The
press lords should endeavour to see that their interest do
not come into conflict ~withtheir duties. Al this is said
only to show that Governnent alone nay not always be the
culprit in destroying the i ndependence of the press. Be that
as it may, it is difficult to grant that nerely because the
CGovernment has the power to |levy taxes the freedom of press
would be totally lost. As stated earlier, the court is
always there to hold the bal ance even-and to strike down any
unconstitutional invasion of that freedom

Newspaper industry enjoys two of the fundanenta
rights, namely the freedom of speech and  expression
guaranteed under Article 19 (I) (a) and the freedom to
engage in any profession, occupation, trade, industry or
busi ness guar ant eed under Article 19 (1) (g) of the
Constitution, the first because it is concerned with the
field of expression and communi cation and the second because
conmuni cati on has beconme an occupation or profession and
because there is on invasion of trade, business and industry
340
into that field where freedom of —expression is being
exercised. Wile there can be no tax on the right to
exercise freedom of expression, tax is | evi abl e on
pr of essi on, occupations trade,
busi ness and industry. Hence tax is |eviable on newspaper
i ndustry. But when such tax transgresses into the field of
freedom of expression and stifles that freedom it becones
unconstitutional. As long as it is within reasonable linmts
and does not i npede
freedom of expression it will not be contravening the
l[imtations of Article 19 (2). The delicate task of
determ ning when it crosses fromthe area of profession
occupation, trade, business or industry into the area of
freedom of expression and interferes with that freedomis
entrusted to the courts.

The petitioners, however, have placed strong reliance
on the Sakal’'s case (supra) and the Bennett Col eman’s case
(supra) in support of their case that any tax on newsprint
which is the npbst inportant conponent of a newspaper is
unconstitutional. They have drawn our attention to the
foll owi ng passage in the decision in Sakal’'s case (supra)
which is at page 863:

"1t may well be within the power of the state
to place, in the interest of the general public,
restrictions upon the right of a citizen to carry on
business but it is not open to the State to achieve
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this object by directly and imrediately curtailing any
other freedom of that citizen guaranteed by the
Constitution and  which is not susceptibl e of
abri dgenent on the sane grounds as are set out in cl
(6) of Art. 19. Therefore, the right of freedom of
speech cannot be taken away with the object of placing
restrictions on the business activities of a citizen
Freedom of speech can be restricted only in the
interests of the security of the State, friendly
relations with foreign State, public order, decency or
norality or in relation to contenpt of court,
defamation or incitenent to an offence. It cannot, |ike
the freedom to carry on business, be curtailed in the
interest of the general public. If a law directly
affecting it is challenged it is no answer that the
restrictions enacted by it are justifiable under cls.
(3) to (6). For, the scheme of Art. 19 is to enunerate
different freedons separately and then to specify the
extent of  restrictions to which they may be subjects
and the object for securing which this could be done.
A citizen
341
is entitled to enjoy each and every one of the
freedons together and cl. (1) does not prefer one
freedomto A another. That is the plain nmeaning of this
clause. It follows fromthis that the State cannot nake
a law which directly restrictsone freedomeven for
securing the ‘better enjoynment- of another freedom Al
the greater reason, therefore, for holding that the
State cannot directly restrict one freedomby placing
an otherw se perm ssible restriction another freedom "
In Bennett Colenman’s case (supra) the question which
arose for consideration related to the wvalidity of a
restriction inposed under the newsprint policy which had
certain objectionable features such as (i) that no newspaper
or new edition could be started by a common owner-ship unit
even within the authorised quota of newsprint (ii) that
there was a limtation on the maxi num nunber of pages, no
adj ustrment being permitted between circul ati on and pages so
as to increase pages, (iii) that a big newspaper was
prohi bited and prevented from increasing the ~nunber of
pages, page area, and periodicity by reducing circulation to
neet the requirement even within its adm ssible quota etc..
The majority held that the fixation of page linmt had not
only deprived the petitioners of their economc vitality but
also restricted their freedom of expression. It also held
that such restriction of pages resulted in. reduction of
advertisenent, revenue and thus adversely ‘affected the
capacity of a newspaper to carry on its activity which is
protected by Article 19(1)(a) of the Constitution.
We have carefully considered the above two deci sions.
In the first case the Court was concerned with the newspaper
price-page policy and in the second the newsprint ' policy
i nposed by the Governnment had been challenged. Neither of
themwas concerned with the power of Parlianment to | evy tax
on any goods used by the newspaper industry As we have
observed earlier taxes have to be levied for the support of
the Government and newspapers which derive benefit fromthe
public expenditure cannot disclaim their liability to
contribute a fair and reasonable anobunt to the public
exchequer. What may, however, have to be observed in | evying
a tax on newspaper industry is that it should not be a over-
burden on newspapers which constitute the Fourth Estate of
the country. Nor should it single out newspaper industry for
harsh treatment. A wise admnistrator should realise that
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the inposition of a tax |ike the custons duty on
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new newsprint is an inposition on know edge and would
virtually anbunt to a burden inposed on a man for being
literate and for being conscious of his duty as a citizen to
informhinmself about the world around him 'The public
interest in freedomof discussion (of which the freedom of
the press is one aspect) stens fromthe requirenent t that
menbers of a denocratic society should be sufficiently
informed that they may influence intelligently the decisions
which may affect thenselves’. (Per Lord Sinmon of {d aisdale
in Attorney General v. Tines Newspapers(l). Freedom of
expression, as |learned witers have observed, has four broad
soci al purposes to serve: (i) it helps an individual to
attain self fulfilment, (ii) it assists in the discovery of
truth, (iii) it strengthens the capacity of an individual in
participating in _decision-making and (iv) it provides a
mechani smby which it~ would be possible to establish a
reasonabl e balance between stability and social change. Al
nmenbers of ~society should be able to formtheir own beliefs
and conmuni cate them freely to others. In sum the
fundanental principle involved here is the people' s right
to know. Freedom of speech and expression should, therefore,
recei ve a generous support fromall those who believe in the
participation of people in the administration. It is on
account of this special interest which society has in the
freedom of speech and expression that ~the -approach of the
CGovernment should '‘be nore cautious while |evying taxes on
other matters concerning newspapers industry than while
| evyi ng taxes
on nmatters. It is true that this Court has adopted a

i beral approach while dealing with fiscal neasures and has
uphel d different ki nds of taxes  levied on property,
busi ness, trade and industry as they were found to be in the
public interest. But in the cases before us the Court is
cal l ed upon to reconcile the social interest involved in the
freedom of speech and expression with the public/interest
involved in the fiscal levies inposed by the Governnent
specially because newsprint constitutes the body, if
expressi on happens to be the soul

In view of the intimte connection of newsprint wth
the freedom of the press, the tests for determning the
vires of a statute taxing newsprint have, therefore, to be
different from the tests wusually adopted for testing the
vires of other taxing statutes. In the case of ordinary
taxing statutes, the |aws may be questioned only if they are
either openly confiscatory or a colourable device to
confiscate. On the other hand, in the case of a tax on
newspri nt,
(1) [1973] 3 All. ER 54
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it my be sufficient to show a distinct and noticeable
burdensoneness, clearly and directly attributable to the
tax. A

While we, therefore, cannot agree with the contention
that no tax can be levied on newspaper industry, we hold
that any such levy is subject to review by courts in the
i ght of the provisions of the

Y,

Are the impugned notifications issued under
section 25 of the Custons Act. 1962 beyond the reach of
the Admi nistrative Law

It is argued on behal f of the Governnent that a
notification issued under section 25(1) of the Custons Act
granting, nmodifying or withdrawing an exenption fromduty
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being in the nature of a piece of subordinate |egislation

its validity cannot be tested by the Court by applying the
standards applicable to an adnministrative action. Reliance
is placed on the decision of this Court in Narinder Chand
HemRaj & Os. v. Lt.. Governor, Admnistrator. Union
Territory, H machal Pradesh & O's. (1) in support of the
above contention. |In that case the appellants were wne
nerchants carrying on business in Sima. At the auction held
for the purpose of granting the privileges to sell the
Indian made foreign liquor the appellants were the highest
bi dders. It appears that before the auction was held the
Col I ector of Excise and Taxation had announced that no sal es
tax would be liable to be paid on the sale of |iquor and
despite this assurance the Governnent had |evied and
collected from the appellants a certain amount by way of
sal es tax. The appellants prayed for the issue of a wit to
the Governments restraining themfromlevying any sal es tax
and to refund what had been recovered fromthem by way of
sales tax already. It was contended on behalf of the
Gover nment of Hi-machal Pradesh that non-collection of sales
Tax possible —only on theissue of a notification by the
CGovernment pursuant to-its statutory power under the Punjab
CGeneral Sales Tax Act, which was in force in the area in
question shifting 'liquor’ which was in_ Schedule A to
Schedule 'B° to the Punjab General Sales Tax Act, and that
such a notification could not be issued because the Centra

CGovernment had not given its requisite approval. Hence it
was urged by the Government that ~since sales tax had been
i nposed by law on all items in Schedule 'A it could not
di sobey the mandate of law. 1t further contended that the
Court could not issue a mandanus to the Governnent to issue
a notification to amend the Schedules to the statute as the
act of issuing such a notification was a | egislative act and
no wit could be issued to a
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| egi sl ati ve body or a subordinate Legislative body to a make
alaw or to issue a notification, as the case may be, which
woul d have the effect of anending a lawin force. This Court
uphel d the contention of the Governnent. The Court said:

"Qur attention has not been drawn to any
provision in that, Act enpowering the Governnent to
exenpt any assessee from paynent of tax. Therefore it
is clear that appellant was liable to pay the tax
i nposed under the |aw. What the appellant really wants
is a mandate fromthe court to the conpetent authority
to delete the concerned entry from Schedule A and
include the sane in Schedule B. W shall not go into
the question whether the CGovernnment of Hi nmachal Pradesh
on its own authority was conpetent to nake the
alteration in question or not. W shall assunme for our
present purpose that it had such a power. The power to
impose a tax is undoubtedly a |egislative power. That
power can be exercised by the legislature directly or
subject to certain conditions, the |egislature my
del egate the power to sone other authority. But the
exerci se of that power whether by the |egislature or by
its delegate is an exercise of a legislative power. The
fact that the power was del egated to the executive does
not convert that power into an executive or
adm ni strative power. No Court can issue a mandate to a
| egislature to enact a particular law. Simlarly no
court can direct a subordinate legislative body to
enact or not to enact a law which it may be conpetent
to enact. The relief as franed by the appellant in his
wit petition does not bring out the real issue calling
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for determnation. In reality he wants this Court to
direct the Government to delete the entry in question
from Schedule A and include the sane in Schedule B
Art. 265 of the Constitution |ays down that no tax can
be levied and collected except by authority of |aw.

Hence the levy of a tax can only be done by the

authority of |law and not by any executive order. Unless
the executive is specially enpowered by |aw to give any
exenption it cannot say that it wll not enforce the
| aw as against a particular person . No court can give
a direction to a Governnent to refrain fromenforcing a
provision of |law Under these circunstances, we mnust
held that the relief asked for by the appell ant cannot
be granted."” (Underlining by us)
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The above decision does not in fact support the
contention of the CGovernnent in the cases before us. It is
not eworthy that the Court in the passage extracted above has
made a di'stinction between the amendment of the Schedule to
the Punjab General Sales Tax Act by the issue of a
notification by the Governnment of Hi machal Pradesh in
exercise of its power del egation by the |egislature and the
power of that CGovernnent to grant exenption under a power to
grant K exenption. 1n the present cases we are concerned
with a power to grant exenption conferred on Governnent by
section 25 of the Custons Act, 1962 and not with a power to
amend the Act by neans of a notification. Mreover this was
just a case relating'to business in liquor

W shall assume for purposes of these cases that the
power to grant exenption under section 25 of the Custons
Act, 1962 is a legislative power and a notification issued
by the CGovernment t hereunder amounts to a piece of
subordinate legislation. Even then the notification is
liable to be questioned On the ground that it is an
unr easonabl e one. The decision ~of this Court in Minicipa
Corporation of Delhi v. Birla Cotton, Spinning and Wavi ng
MIlls, Delhi & Anr.(l) has |laid down the above principle. In
that case Wanchoo, C.J. while upholding certain taxes |evied
by the Corporation of Delhi under section 150 of the Del hi
Muni ci pal Corporation Act, 1957 observed thus:

"Finally there is - another check on the power
of the Corporation which is inherent in the matter of
exerci se of power by subordinate public representative
bodi es such as municipal boards. In such cases if the
act of such a body in the exercise of  the power
conferred on it by the law is unreasonable, the courts
can hold that such exercise is void- for t he
unr easonabl eness. This principle was |aid down as far
back as 1898 in Kruse v. Johnson [1898] 2 QB.D. 91"

But it appears that the principle enunciated in Kruse
v. Johnson (2) is not being applied so stringently in
Engl and now.

A piece of subordinate |egislation does not carry the
same degree of immunity which is enjoyed by a statute passed
by a com
(1) [1968] 3 S.C R 251
(2) [1898] 2 QB.D. 91
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pet ent | egi sl ature. Subor di nat e | egi sl ation may be
guestioned on any of the grounds on which plenary
legislation is questioned. 1In addition it my also be

guestioned on the ground that it does not conformto the
statute under which it is nade. It may further be questioned
on the ground that it is contrary to sone other statute.
That is because subordinate legislation nust vyield to
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plenary legislation. It may al so be questioned on the ground
that it is unreasonable, unreasonable not in the sense of
not being reasonable, but in the sense that it is manifestly
arbitrary. In England, the judges would say "Parlianent
never intended authority to nake such rules. They are
unreasonable and wultra vires". The present position of |aw
bearing on the above point is stated by Diplock, L.J. in
M xnam Properties Ltd. v. Chertsey U D.C (1) thus:

" The various grounds upon which subordinate
| egi sl ati on has sonetines been said to be void -...- -
can, | think, today be properly regarded as being
particul ar applications of the general rule that
subordinate | egislation, to be valid nust be shown to
be within the powers conferred by the statute. Thus the
ki nd of unreasonabl eness which invalid dates a by-Iaw
is not the antonym of 'reasonabl eness’ in the sense of
which that expression is ~used in the comon |aw, but
such mai nfest arbitrariness, injustice or partiality
that '‘a court would say: ' Parlianent never intended to
give _authority to make such rul es: t hey are
unreasonable and wultra vires.. -’ If the courts can
decl are subordinate legislation to be invalid for
"uncertainty,’ as distinct from unenforceabl e-this nust
be because Parlianment is to be presuned not to have
intended to authorise the subordinate |egislative
authority to make changes in the existing |law which are
uncertain. "

Prof. Alan VWaramin his Article entitled
"Judi ci al Control of Del egated Legislation: The Test of
Resonabl eness’ in 36 nodern Law Review 611 at pages
622-23 has summarised the present position. in England
as follows:

"(i) It 1is possible that the courts m ght
invalidate statutory instrunent on the grounds of
unr easonabl eness or uncertainty, vagueness or
aribitrariness; but the witer’s

(1) [1964] 1 QB.. 214.
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view is that for all practical purposes such
instruments nmust be read as forming part of the parent
statute, subject only to the ultra vires test.

(ii) The courts are prepared to invalidate by-
| aws, or any other formof |egislation, emanating from
an el ected, representative authority, on the grounds of
unr easonabl eness uncertainty or repughance to the
ordinary law, but they are reluctant to do so-and wll
exercise their power only in clear cases.

(iii) The courts may be readier to invalidate
by-l aws passed by conmerci al undert aki ngs under
statutory power, although cases reported during the
present century suggest that the distinction  between
el ected authorities and conmercial undertakings, as
expl ai ned in Kruse v. Johnson, m ght not now be applied
so stringently.

(iv) As far as subordinate |egislation of non-
statutory origin is concerned, this is wvirtually
obsolete, but it is clear fromln re French Protestant
Hospital [1951] <ch. 567 that it would be subject to
strict control ."

(See also HWR Wade: Administrative Law (5th
Edn.) pp. 747-748).

In India arbitrariness is not a separate ground since
it will come within the enbargo of Article 14 of the
Constitution. In India any enquiry into the vires of
del egated |l egislation mnust be confined to the grounds on
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which plenary legislation may be questioned, to the ground
that it is contrary to the statute under which it is nade,
tothe ground that it is contrary to other statutory
provisions or that it is so arbitrary that it could not be
said to be in conformty with the statute or that it offends
Article 14 of the Constitution
That subordinate |legislation cannot be questioned on

the ground of violation of principles of natural justice on
whi ch adm nistrative action nmay be questioned has been held
by this Court in The Tul sipur Sugar Co. Ltd. v. The Notified
Area Comm ttee, Tulsipur(l), Raneshchandra Kachardas Porwa
& Os. v. State of
(1) [1980] 2 S.C R 1111
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Maharashtra & O's. etc(1l). and in Bates v. Lord Hail sham of
St Marylebone & Ors(2). A distinction nust be nade between
del egation of a legislative function in the case of which
the question of reasonabl eness cannot be enquired into and
the i nvest nent by statute to exerci se particul ar
di scretionary powers. In the latter case the question may be
consi dered on-all grounds on

which administrative action may be questioned, such as,
nonapplication of mnd, taking irrelevant matters into
consi deration, failure to take relevant nmatters into
consi deration, etc, etc. On the facts and circunstances of a
case, a subordinate legislation be may 'struck down as
arbitrary or contrary to statute if it fails to take into
account very vital ‘facts which -either expressly or by
necessary inplication are required to be taken into
consi deration by the statute or, say, the Constitution. This
can only be done on the ground that it doe- not conformto
the statutory or constitutional requirenents or  that it
offends Article 14 or Article 19 (1) (a) of the
Constitution. It cannot, no doubt, be ~done nerely on the
ground that it is not reasonable or that it has not taken n
into account rel evant circunstances which the Court
consi ders rel evant.

We do not, therefore, find nuch substance in the
contention that the courts cannot at all exercise judicia
control over the inpugned notifications. In cases where the
power vested in the Governnent is a power whichhas got to
be exercised in the public interest, as it happens to be
here, the Court may require the Governnent to exercise that
power in a reasonable way in accordance with the spirit of
the Constitution. The fact that a notification issued under
section 25 (1) of the Custons Act, 1962

is required to be laid before Parliament under section 159
thereof does not make any substantial difference as regards
the jurisdiction of the court to pronounce on its validity.

The power to grant exenption should, however, be
exercised in a reasonable way. Lord Geene ‘MR has
expl ai ned in

Associ ated Provincial Picture Houses Ltd. v. Wdnesbury
Corporation(U) what a ’'reasonable way means as foll ows:

"It is true that discretion nmust be exercised
reason ably. Now what does that nean ? Lawyers famliar
with

(1) [1981] 2 S.C. R 866.

(2) [1972] 1 WR 1373.

(3) [1948] 1 K. B. 223.
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the phraseol ogy used in relation to exercise of
statutory A di scretions often use t he wor d
"unreasonable’ in a rather conprehensive sense. It has
frequently been used and is frequently used as a
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general description of the things that nust not be
done. For i nstance, a person entrusted with a
di scretion nust, so to speak, direct hinself properly
inlaw. He nust call his own attention to the matters
whi ch he is bound to consider. He nust exclude fromhis
consi deration matters which are irrelevant to what he
has to consider. If he does not obey those rules, he
may truly be said, and often is said to be acting
"unreasonably’. Sinilarly, there may be sonme- thing so
absurd that no sensible person could ever dreamthat it
lay within the powers of the authority. Warrlngton L.J.
in short Y, Poole Corporation [1926] Ch. 66 gave the
exanpl e of the red-haired teacher, dism ssed because
she had red hair. This is unreasonable in one sense. In
another it is so unreasonable that it m ght al nost be
descri bed as being done in bad faith; and, in fact, al
these things run into one another."

Hence the claimmade on behal f of the Governnment that
the i nmpugned notifications are beyond the reach of the
adm ni strative | aw cannot be accepted w thout qualification
even though all the grounds that wmay be urged against an
admini strative order may not be avail abl e agai nst them

Now, the notifications issued on Mrch 1, 1981 and
February 28, 1982 under section 25 of the Custons Act, 1962
whi ch grant exenptions from paynent of certain duty beyond
what is nentioned in them are issued by the executive
Covernment. They were issued in substitution of earlier
notifications which had granted total exenption. Such
notifications have to be issued by the GCovernnent after
taking into consideration all relevant factors which bear on
the reasonabl eness of the levy on the news-  print. The
CGovernment should strike a just- and reasonable ' bal ance
bet ween the need for ensuring the right of people to freedom
of speech and expression on the -one hand and the need to
i npose social control on the business of publication of a
newspaper on the other. In other words, the Governnent nust
at all material tines be conscious of the fact that it is
dealing with an activity protected by Article 19 (1) (a) of
the Constitution
350
which is wvital to our denocratic existence. In deciding the
reasonabl eness of restrictions inposed on-any fundanenta
right the court should take into consideration the nature of
the right alleged to have been infringed, the underlying
purpose of the restrictions inposed, the ~disproportion of
the inposition and the prevailing conditions at the rel evant
time including the social values whose needs are sought to
be satisfied by means of the restrictions. (See the State of
Madras v. V.G Rao(l)). The restriction in question is the
burden of inport duty inmposed on newsprint. Section 25 of
the Custons Act, 1962 wunder which the notifications are
i ssued confers a power on the Central Governnent coupled
with a duty to examine the whole issue in the light of the
public interest. It provides that if the Central Governnent
is satisfied that it is necessary in the public interest so
to do it may exenpt generally either absolutely or subject
to such conditions goods of any description fromthe whol e
or any part of the <customs duty leviable thereon. The
Central CGovernment may if it is satisfied that in the public
interest so to do exenpt from the payment of duty by a
special order in each case wunder circunstances of an
exceptional nature to be stated in such order any goods on
which duty is leviable. The power exercisable under section
25 of the Custons Act, 1962 is no doubt discretionary but it
is not wunrestricted, It is useful to refer here to the
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observations of Lord Denning MR, in Breen v. Amal ganated
Engi neering Union(2) at page 190 read thus:

"The discretion of a statutory body is never
unfet -tered. It is a discretion which is to be
exerci sed according to law. That neans at |east this:
the statutory body rnust be guided by relevant
considerations and not by irrelevant. If its decision
is influenced by extraneous considerations which it
ought not to have taken into account then the decision
cannot stand. No matter that the statutory body may
have acted in good faith neverthel ess the decision wll
be set aside. That is established by Pad-field wv.
M ni ster of Agriculture Fisheries and Food [ 1968] A C.
997 which is a landmark in nodern adm nistrative |aw "

In any event ‘any notification i ssued under a
statute al so

(1) [1952] S.C.R 597.
(2) [1971] 2 QB. 175
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being a "law as defined under Article 13 (3) (a) of the
Constitution is |liable to) be struck down if it is contrary

to any of the fundanental rights guaranteed under Part [11
of the Constitution.
Vi
Has 't here been proper exercise of power under
section 25 (1) of the, Custonms Act 1962 ?
Freedom of press as the petitioners rightly assert
nmeans freedom frominterference from authority which woul d
have the effect of interferencer with the content and
circul ati on of newspapers. The nobst inportant raw materia
in the production of a newspaper is the newsprint. The cost
and availability of newsprint determ ne the price, size and
volume of the publication and also the quantum of . news,
views and advertisenents appearing therein. It ' is not
di sputed that the cost of newsprint works out to nearly 60%
of the cost of production of newspaper. In the case of a big
newspaper the realisation by the sale of newspaper is just
about 40% of its total cost of production. The renaining
cost is met by advertisenments revenue which is about 40% by
revenue from waste sales and job work which comes to about
5% and revenue from other sources such as the inconme from
properties and ot her i nvest ment s of the newspaper
establ i shnent. These figures have been derived from the
statenent furnished by one of the big newspapers. The case
of all other big newspapers nay be nore or |ess the sane.
The financial and other difficulties felt by the newspaper
press in securing newsprint in recent years which have
becone an international phenonmenon are set out in the Fina
Report of the International Conmission for the Study of
Conmruni cati on Problens referred to above at page 141 thus:
"Extremely serious on an international scale
has been the effect of high costs of inportant
materials or facilities.. -... =-.-.-.-Paper is a
material consumed in vast quantities whose price in
recent years has spiralled out of proportion to the
general world-wide inflation... -... -As for newsprint,
its price on world narkets rose froma datum figure of
100 in 1970 to 329 in My 1977, and has continued to
rise since. A sad by-product of this situation has been
the intro-
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duction of a covert form of censorship, as sone
CGovernments limt the inmport of newsprint, distribute
it by official allocation schenes, and use these
schenes to di scrimnate agai nst t he opposi tion
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newspapers. "
In Chapter 4 of the same Report at page 100 the Inter-
nati onal Conmi ssion has observed thus:

"While newspapers which are commercia
enterprises expect to sustain thenselves by sales and
advertising, they are not always viable on this
traditional basis. Capital and profits from other nedia
and from business in general are often injected into
the newspaper industry. In nany cases, the financing,
or at least the deficits are covered by governnents or
political bodies. Assistance from the State has taken
various forns, including tax concessions not enjoyed by
ot her industries, reduced postal and telephone rates,
guar ant eed Gover nnent advertising, and subsidies to the
price of newsprint. Al though the press is suspicious of
Governnment involvenent in its affairs, a desire to
preserve variety by keeping the weaker papers alive has
led to consideration of various schenes. Direct grants
to papers in need are nmade i n seven European nations.

Smal | er newspapers  and sonme parts of the

"quality" or "specialized" press have experienced
difficulties froma contraction of operations and size,
whi ch has led to limtations on the variety of

i nformati on sources.” This has induced nany governnents
to examine the possibility of subsidies to help keep
newspapers alive or to establish new ones, in nonopoly
circulation areas and to pronote plurality and variety
in general
If any duty ‘is levied onnewsprint by Government, It
necessarily has to be passed on to the purchasers of
newspapers" unl ess the industry is able to absorb it. In
order to pass on the duty to the consuner the price of
newspapers has to be increased. Such increase naturally
affects the circulati on of newspapers adversely.
In Sakal's case (supra), this Court has observed thus;
353
"The effect of raising the selling price of
newspaper A has been consi dered by t he Press
Conmi ssion. In Paragraph 164 of the Report /it is
observed
"The selling price of a paper would
naturally have an important effect on its
circulation. In this connection we have exam ned
the effect of price cuts adopted by two English
papers at Bonbay on the circul ation of those two
papers as well as of the |eading paper which did
not reduce its price. Prior to 27th October 1952,
Times of |India which had the highest circulation
at Bonbay was being sold at Re. 0-2-6 while Free
Press Journal and National Standard which/ rank
next in circulation were being sold for Re. 0-2-0.
On 27th Cctober, 1952, Free Press Journal reduced
its price to Rs. 0-1.0 and wthin a year had
clained to have doubled its circulation. On 1st
July, 1953, the National Standard was converted
into a Bonbay edition of Indian Express with a
selling price of Rs. 0-1-6. Wthin six nmonths it
too clainmed to have doubled its circulation During
this period the Tinmes of India which did not
reduce its selling price continued to retain its
readership. Thus it would appear that Free Press
Journal and Indian Express by reducing their price
have been able to tap new readership which was
[atent in the market but which could not pay the
hi gher prices prevailing earlier.”
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Though the prices of newspapers appear to be on the
low side it is a fact that even so nany people find it
difficult to pay that small price. This is what has been
poi nted out by the Press Commission in Paragraph 52 of its
report. According to it the nbst common reason for people in
not purchasing newspapers is the cost of the newspaper and
the inability of the household to spare the necessary
amount. This conclusion is based upon the evidence of a very
| arge numnber of individuals and representatives of
Associ ations. W would, therefore, be justified in relying
upon it and holding that raising the price of newspaper even
by a small amunt such as one
354

nP. in order that its present size be naintai ned woul d

adversely affect its circulation.”

This is not a novel phenonenon. A stanp tax on
newspapers canme to be levied in England in 1712. It
virtually crippled the growh of the English press and thus
becarme unpopular. There was a |lot of agitation against the
said tax." But on its abolition in 1861, the circulation of
newspapers i ncreased enornmously. The foll owi ng account found
in the Encyclopaedia Britannica (1962) Vol. 16 at page 339
is quite instructive:

"Abolition of "Taxes ~on know edge".-The
devel opnent of the press was enornously assisted by the
gradual abolition of the "taxes on know edge," and al so
by the introduction of a cheap postal system.......

To Lord Lytton, the novelist and politician,
and subsequently  to MIner~ G bson and Ri chard Cobden
is chiefly due the credit of grappling with this
guestion in Parliament to secure first the reduction of
the tax to a penny in 1836, and then its tota
abolition in 1855. The nunber of news papers
established from the early part of 1855, when the
repeal of the duty ‘had become a certainty, and
continuing in existence at the beginning of 1857,
amounted to 107; 26 were netropolitan and 81
provincial. The duties on paper itself were finally
abol i shed in 1861.

The abolition of the stanp taxes brought about
such reductions in the prices of newspapers that they
speedily began to reach the many instead of the few
Sone idea of the extent of the tax on know edge i nposed
inthe early 19th century nay be gathered fromthe fact
that the nunber of stanps issued in 1820 was nearly
29, 400, 000, and the incidence of the advertisenent tax,
fixed at 3s. 6d. in 1804, nmde it inpossible for the
newspaper owner to pass on the stanp tax to. the
advertiser. In 1828 the proprietors of the Tinmes had to
pay the state nore than 68,000 in stanp and
advertisenent taxes and paper duty. But after the
reduction of the stanp tax in 1836 from four pence to
one penny, the circulation of English news papers,
based on the stanp returns, rose from 39,000,000 to
122,000,000 in 1854."
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The Second Press Conmission in its Report (Vol. 11) at
pages 182-183 has stated that the figures of circulation of
newspaper A conpiled by the Audit Bereau of G rculation
(ABC) for the period January to June 1981 indicated that the
circul ati on of newspapers in the period January to June 1981
was 1.9% lower than in the previous six nonths period The
decline in the circulation of dailies was nore in the case
of very big newspapers wth circulation of one Iakh and
above than in the case of snaller papers. The Comm ssion
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said that the decline in circulation would appear to be
attributable mainly to two factors-increase in the retai
price of newspapers in Septenber-Cctober, 1980 and again in
April-May, 1981 and that the increase in retail prices
appeared to have beconme necessary follow ng continuing
increase in newsprint prices in the last few years including
levy of inport duty in 1981 and increase in wages and
sal aries cost on account of Palekar Award. O these factors
which were responsi ble for increase in prices, the
imposition of inport duty on newsprint was on account of
State action. This aspect of the matter is not seriously
di sputed by the CGovernnent.

The pattern of the |aw i nposing custons duties and the
manner in which it is operated to a certain extent exposes
the citizens who are Jliable to pay custons duties to the
vagaries of executive discretion. Wile parlianment has
i nposed duties by enacting the Customs Act, 1962 and the
Customs Tariff _Act, 1975, the Executive Government is given
wi de power by section 25 of the Custons Act, 1962 to grant
exenptions from the levy of Custons duty. It is ordinarily
assumed that while such power to grant exemptions is given

to the Governnent it wll consider all relevant aspects
governing the question whether exenption should be granted
or not. In the instant case in 1975 when the Custons Tariff

Act, 1975 was enacted, 40% ad valorem was levied on
newsprint even though it had been exenpted from paynent of
such duty. If the exenption had not been continued,
newspaper publishers had to pay 40x6 ad val orem custonms duty
on the comng into force of the Custons Tariff Act, 1975.
Then again in 1982 by the Finance Act, 1982 an extra |evy of
Rs. 1,000 per tonne was G inposed in addition to the
original 40% ad val orem duty even though under the exenption
notification the basic duty had been fixed at 10% of the

val ue of the inported newsprint. No information is
forthcomng from the Governnent as to whether there was any
material which justified the said-additional levy. It is

also not clear why this futile exercise of Ilevying an
addi ti onal duty of
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Rs. 1,000 per tonne was done when under the notification
i ssued under section 25 of the Custons Act, 1962 on March 1,
1981 which was in force then, custons duty on newsprint
above 10% ad valorem had been exenpted. As nentioned
el sewhere in the course of this judgnent while | evying tax
on an activity which is protected

is also by Article 19(1)(a) a greater degree of care should
be exhibited. Wile it is indisputable that the newspaper
i ndustry should also bear its due share of the total burden
of taxation alongwith the rest of the comunity when any tax

is specially inposed on newspaper industry, it should be
capabl e of being justified as a reasonable levy -in court
when its validity is chall enged. In the absence of

sufficient material, the levy of 40% plus Rs. 1,000 per
tonne woul d becone vulnerable to attack. If the | evy inposed
by the statute itself fails, there would be no need to
guestion the notifications issued under section 25 of the
Custons Act, 1962. But having regard to the prevailing
| egi sl ative practice let us assume that in order to
determ ne the actual |evy we should take into consideration
not merely the rate of duty nmentioned in the Custons Tariff
Act, 1975 but also any notification issued under section 25
of the Custons Act, 1962 which is in force. Even then the
reasons given by the Governnment to justify the total custons
duty of 15%levied from March 1, 1981 or Rs. 825 per tonne
as it is currently being | evied appear to be inadequate. In
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the Finance Mnister’'s speech delivered on the floor of the
Lok Sabha in 1981, the first reason given for the |levy of
15% duty was that it was intended "to pronote a neasure of
restraint in the consunption of inported newsprint and thus
hel p in conserving foreign exchange". This ground appears to
be not tenable for two reasons. |In the counter-affidavit
filed on behalf of the Government, it is stated that the
all egation that the position of foreign exchange reserve is
confortable is irrelevant, it. This shows that nobody in
Governnment had over taken into consideration the effect of
the inport of newsprint on the foreign exchange reserve
before issuing the notifications |evying 15%duty. Secondly
no newspaper owner can inport newsprint directly- newsprint
inmport is canalised through the State (Tradi ng Corporation

I f excessive inport of  newsprint adversely affects foreign
exchange reserve, the State Tradi ng Corporation may reduce
the inport of newsprint- and allocate |esser quantity of
i mported newsprint to newspaper  establishments. There is
however, no need to inpose inmport duty with a view to
curbing ‘excessive inport of newsprint. In the Finance
M nister’s speech there is no reference to the capacity of
the newspaper industry to bear the |evy 15% of
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duty. In the counter-affidavit it is " asserted that the
extent of A burden faced by the newspaper industry in India
isirrelevant to the levy of inport duty on newsprint. This
clearly shows again that the GCovernment - had not also
considered a vital ‘aspect of the question before wthdraw ng
the total exenption which was being enjoyed by newspaper
i ndustry till March ~1,1981  and inposing 15% duty on
newspri nt.

The petitioners have alleged that the inposition of
custons duty has conpelled themto reduce the extent of the
area of the newspapers for advertisenents which supply a
maj or part of the sinews of a newspaper and consequently has
adversely affected their revenue from advertisenents. It is
argued by themrelying upon the ruling in Bennett Col eman’s
case (supra) that Article 19(1) (a) 1is infringed thereby.
Qur attention is drawn to the follow ng passages in Bennett
Col eman’ s case (supra) which are at pages 777778 and at page
782:

"Publications neans dissem nation  and
circulation The press has to carry onits activity by
keeping in view the class of readers, the conditions of
| abour, price of materi al , availability of
advertisenents, size of paper and the different kinds
of news comrents and vi ews and advertisenments which are
to be published and circulated The |aw which |ays
excessive and prohibitive burden which would restrict

the circulation of a newspaper will not be -saved by
Article 19(2). If the area of advertisenent s
restricted. price of paper goes up. In the price goes
up circulation wll go down. This was held in Saka

Papers Case (supra) to be the direct consequence  of
curtailment of advertisenment. The freedom of a
newspaper to publish any nunber of pages or to
circulate it to any nunber of persons has been held by
this Court to be an integral part of the freedom of
speech and expression. This freedom is violated by
pl aci ng restraints upon sonething which is an essentia

part of that freedom A restraint on the nunber of
pages, a restraint on circulation and a restraint on
advertisements would affect the fundanmental rights
under Article 19(1)(a) on the aspects of propagation

publication and circulation........
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The various provisions of the newsprint inport
policy have been exanined to indicate as to howthe
petitioners’ 11
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fundanental rights have been infringed by the
restrictions on page limt, prohibition against new
newspapers and new editions. The ef f ect and
consequences of the inpugned policy upon the newspapers
is directly controlling the growh and circulation of
newspapers. The direct effect is the restriction upon
circulation of newspapers. The direct effect is upon
grom h of newspapers through pages. The direct effect
is that newspapers are deprived of their area of
advertisenent. The direct effect is that they are
exposed to financial loss. The direct effect is that
freedom of speech and expression is infringed."

In nmeeting the above contention the Government relying
on the ~decisionin Handard Dawakhana ( Wakf ) Lal Kuan
Delhi & Anr. v. Union of India & Os.(1) has pleaded in
defence of ~its action that the right to publish comercia
advertisenent is not part of freedom of speech and
expression. W have carefully considered the decision in
Handard Dawakhana's case (supra). The main plank of that
decision was that the type O advertisenment dealt with there
did not carry with/it the protection of Article 19(1)(a). On
examning the history of the |egislation,  the surrounding
circunstances and ' the schene of the Act which had been
chal |l enged there nanely the Drugs and Magic Renedies
(Obj ectionabl e Advertisements) Act 1954 (21 of  1954) the
Court held that the object of that Act was the prevention of

sel f-medi cati on and sel f-treat nent by prohi biting
instrunments which nmy be used to advocate the sane or which
tended to spread the evil. The Court relying on the decision

of the Anerican Suprene Court in Lewis J. Valentine v. F.J.
Chresten sen (2) observed at pages 687-689 thus:
"It cannot be said that the right to publish
and distribute comrercial advertisenents advertising an
i ndi vidual's personal business is a part of freedom of
speech guaranteed by the Constitution. In  Lews
Valentine v. F.). Chrestensen it was held that the
constitutional right of free speech is not infringed by
prohibiting the distribution in city streets of
handbills bearing on one side a protest against action
taken by public officials and on the other adverti sing
matter. The object of affixing of the protest to the
(1) [1960] 2 S.C R 671
(2) 86 Law ED. 1262
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advertising circular was the evasion of the prohibition of a
city Ordinance forbidding the distribution in the city
streets of conmercial and business advertising matter. M.
Justice Roberts, delivering the opinion of the court said:
"This Court has wunequivocally held that the streets
are proper places for the exercise of the freedom of
conmuni cating infornmation and dissem nating opinion and
that, though the states and nmunicipalities nmay appropriately
regulate the privilege in the public interest, they may not
unduly burden or prescribe its enploynent in these public
thoroughfares. W are equally <clear that the Constitution
i mposed no such restraint on government as respects purely
conmerci al adverti sing y-.. -If the r espondent was
attenpting to use the streets of New York by distributing
conmer ci al adverti sing the prohibition of t he Code
provi sions was |awfully i nvoked agai nst such conduct."
It cannot be said, therefore, that every adverti senent
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is a matter dealing with freedom of speech nor can it be
said that it is an expression of ideas. In every case one
has to see what is the nature of the advertisement and what
activity falling wunder Art. 19(1) it seeks to further. The
advertisenents in the instant case relate to commerce or
trade and not to propagating of ideas; and advertising of
prohi bited drugs or commobdities of which the sale is not in
the interest of the general public cannot be speech within
the nmeaning of freedom of speech and would not fall within
Art. 19(1)(a). The main purpose and true intent and aim
obj ect and scope of the Act is to prevent self-medication or
self-treatment and for that purpose advertisement comendi ng
certain drugs and nedicines have been prohibited. Can it be
said that this is an abridgenment of the petitioners right of
free speech ? In our opinion it is not. Just as in
Chamar baugwal | a’ s case 1957 S.C R 930 it was said that
activities undertaken and carried on with a view to earning
profits e.g. the business of betting and ganbling will not
be protected as falling wthin the guaranteed right of
carrying 'on~ business or trade, so it cannot be said that an
adverti senent comendi ng drugs and substances an
360

appropriate cure for certain discases is an

exercise of the right of freedom of speech.”

In the above said case the Court was principally
dealing with the right to advertise prohibited drugs, to
prevent self-nedication and self-treatnent.  That was the
main issue in the case. It is no doubt true that sone of the
observations referred to above -go beyond the needs of the
case and tend to affect the right to publish all comrercia
advertisenents. Such broad observations appear to have been
nmade in the light of the decision of the Anerican Court in
Lewis J. Valentine v. F. .J. Chrestensen (supra), But it is
worthy of notice that the view expressed in this Anerican
case has not been fully approved by the American Suprene
Court itself in its subsequent decisions. W shall refer
only to two of them In his concurring judgrment in WIIliam
B. Cammarano v, United States of Anerica(l) Justice Dougl as
said " Valentine v. Chrestensen held that business of
advertisenments and commercial matters did not enjoy the
protection of the First Amendnent, made applicable to the
States by the Fourteenth. The ruling was casual, al nost off
hand. And it has not survived reflection". In Jeffrey CGole
Bi gel ow v. Commonwealth of Virginia(2) the Anmerican Suprene
Court held that the holding in Lewis J. Valentine v. F.J.
Chrestensen (supra) was distinctly a linmted one. |In view of
the foregoing, we feel that the observations nmade in the
Handar d Dawakhana' s case (supra) are too broadly stated’ and
the Government cannot draw nuch support fromit. We ate of
the view that all comercial advertisements cannot be denied
the protection of Article 19 (1) (a) of the Constitution
nerely because they are issued by businessmen. |In any event
the CGovernment cannot derive any assistance fromthis case
to sustain the inpugned notifications.

It was next urged on behalf of the Governnent that the
| evy of custons duty on newsprint was not strictly a |levy on
newsprint as such since though custons duties were |evied
with reference to goods, the taxable event was the inport of
goods within the custonms barrier and hence there could be no
direct effect on the freedomof speech end expression by
virtue of the levy of custons duty on newsprint. Reliance
was placed in support of the above contention
(1) 358 US 498: 3 L ed 2d 462
(2) 421 US 809: 44 L ed 2d 600 at 610
361
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On the decisionin Inre Sea Custons Act.(l) That decision
was A rendered on a reference nmmde by the President under
Article 143 of the Constitution requesting this Court to
record its opinion on the question whether the Centra
CGovernment could |evy custons duty on goods inported by a
State. The contention of the majority of the States in that
case was that the goods inported by them being their
property no tax by way of custons could be |evied by reason
of Article 289 (t) of the Constitution which exenpted the
property of a State fromtaxation by the Union. This Court
(majority 5, mnority 4) held that in view of clause (1) of
Article 289 which was distinct fromclause (2) thereof which
provided that nothing in  clause (1) of Article 289 would
prevent the Union from  inposing or aut horising the
i mposition of any tax to such extent, if any, as Parlianent
m ght by law provide in respect of a trade or business of
any kind carried on by or on behalf of a State or any
operations connected therewith or any property used or
occupi ed for the purposes of such trade or business or any
i ncome accruing or arising -in connection therewith and the
ot her provisions of the Constitution which enabled the Union
to levy different kinds of taxes, custons duty |levied on the
i mportation of goods-was only a to levied on internationa
trade and not on property. The Court further held that the
imunity granted under Article 289 (1) 1in favor of States
had to be restricted to taxes levied-directly on property
and even though custons duties had reference to goods and
conmodities they were not taxes on property and hence not
within the exenption.in Article 289 (1). The above deci sion

is again of very |little assistance to the Government since
it cannot be denied that the levy of custons duty on
newsprint used in the production of newspapers is a

restriction on the activity of publishing a newspaper and
the levy of custonms duties had a direct effect on that
activity. There exists no analogy between Article 289 (1)
and Article 19 (1) (a) and (2) of the Constitution. Hence
the levy cannot be justified nerely on the ground that it
was not on any property of the publishers of newspapers.

Qur attention has been particularly drawn to the
statenent of the Finance M ni ster_t hat one ~of the
consi derations which prevailed upon the Governnment to |evy
the custons duty was that the newspapers cont ai ned
"piffles’. A’'piffle means foolish nonsense. It appears
(1) [1964] 3 S.C R 787.
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that one of the reasons for levying the duty was that
certain witings in newspapers appeared to the Mnister as
piffles’. Such action is not permnissible under . our
Constitution for two reasons-(i) that the judgnent of the
M ni ster about the nature of witings cannot be a true
description of the witings and (ii) that even  if the
witings are piffles it cannot be a ground for inmposing a
duty will whi ohhinder circulation of newspapers. In this
connection it is useful to refer to the decision of the
American Supreme Court in Robert E. Hannegan v. Esquire,
Inc. (1) in which it was held that a publication could not be
deprived of the benefit of second class nailing rates
accorded to publications dissemnating "information of a
public character, or devoted literature, the sciences, arts,
or some special industry" because its contents mght seemto
the Postnaster General by reason of vulgarity or poor taste,
not to contribute to the public good. Justice Douglas
observed in that decision thus:
"It is plain, as we have said, that the
favorable second cl ass rates wer e grant ed to
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periodicals nmeeting the requirements of the Fourth
condition, so that the public good mght be served
through a dissenmination of the class of periodicals
described. But that is a far cry from assumng that
Congress had any idea that each applicant for the
second-cl ass rate nust convince the Postmaster Genera
that his publication positively contributes to the
public good or public welfare. Under our system of
government there is an accommodation for the w dest
varieties of tastes and ideas. What is good literature,
what has educational value, what is refined public
i nformation, what is good art, varies with individuals
as it does from one generation to another. There
doubt|l ess would be a contrariety of views concerning
Cervantes’ Don Quixote, Shakespeare's Venus & Adonis,
or Zola’s Nana. But a requirement that literature or
art conform to some normprescribed by an officia
smacks of _an ideology foreign to our system The basic
Values inplicit in the requirenents of the Fourth
condition can be served only by uncensored distribution
of literature. From the mul titude of conpeti ng
offerings the public will pick and choose. Wat seens
to one to be trash may have for others fleeting or even
enduri ng val ues."
(1) 327 U.S. 146: 90 L. Ed. 586
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Matters concerning the intellect and ethics do undergo
fluctuations from ‘era to era. The world of nnd is a
changing one. A It is not static. The streans of literature
and of taste and judgnent in'that sphere are not stagnant.
They have a quality of freshness and vigour. They keep on
changing from tine to tinme, from place to place and from
comunity to conmmunity.

It is one thing to say that in view of considerations
relevant to public finance which require every citizen to
contribute a reasonable amount to - public exchequer custons
duty is leviable even on newsprint used by newspaper
industry and an entirely different thing to say that the
levy is inposed because the newspapers generally contain
"piffles’. Wiile the former may be valid if the circulation
of newspapers is not affected prejudicially, the latter is
i nperm ssi ble under the Constitution as the levy is being
nade on a consideration which is wholly outside the

constitutional limtations. The Governnment cannot arrogate
toitself the power to prejudge the nature of contents of
newspapers even before they are printed. |Inposition of a

restriction of the above kind virtually anpunts to
conferring on the Government the power to precensor a
newspaper. The above reason given by the Mnister to'|evy
the customduty is wholly irrel evant.

To sumup, the counter-affidavit filed on behalf of
the CGovernment in these cases does not show whether the

CGovernment ever considered the relevant matters. It . says
that the extent of burden on the newspaper industry inposed
by the impugned levy is irrelevant. It says that the

position that foreign exchange reserve is confortable is not
relevant. It does not say that the increasing cost of
i mported newsprint was taken into consideration. The Finance
M ni ster says that the Ilevy was inposed because he found
piffles’ in sone newspapers. There is no reference to the
effect of the inplenentation of the Palekar Award on the

newspaper industry. It does not also state what effect it
will have on the nenbers of the public who read newspapers
and how far it will reduce the circul ati on of newspapers.

It is argued on behalf of the Governnment that the
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effect of the inmpugned levy being mninmal, there is no need
to consider the contentions wurged by the petitioners. As
observed by Lord Morris of Borth-Y-Gest in Honourable Dr.
Paul Borg Aivier & Anr v. Honourable Dr. Anton Buttigieg(l)
a case from Malta, that where

(1) 11967] A.C. 115 (P.C)
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fundanental rights and freedom of the individual are being
considered, a court should be cautious before accepting the
view that sone particular disregard of themis of nminim
account. The Ilearned Lord observed in the above case that
there was always the likelihood of the violation being
vastly widened and extended with inpunity. He also referred
to the words of Portia-'Twill be recorded for a precedent,
and many an error by the sane exanple wll rush into the
state’, and the foll owi ng passage fromthe American case i e
Thomas v. Collins (1)

"The restraint is not small when it is
consi'dered what was restrained. The right is a nationa
right, federally guaranteed. There is sone nodi cum of
freedom of thought, ~“speech and assenbly which al
citizens of the republic may exercise throughout its
length and breadth, which no state, nor all together
not the nation itself, can prohibit, restrain or
i npede. If the restraint were smaller than it is, it is
frompetty tyrannies that |arge ones take root and
grow. This fact can be nore plain than when they are

i nposed on the nbst basic right of all. Seedlings
planted in that soil growgreat and, grow ng, break
down the foundations of liberty."

In the above decisionthe Privy Council ~cited with

approval the view expressed by this Court in_ Ronmesh
Thappar’'s case (supra) and in Martin v. City of Struthers(2)
The Privy Council observed thus:
"A nmeasure of interference with the free
handl i ng of the newspaper and- its free circul ation was
i nvol ved in the prohibition which the circular i nposed.
It was said in an Indian case Ronesh Thappey v. State
of Madras):

"There can be no doubt that freedom of speech
and expression includes freedom of prepagation of ideas
and that freedomis secured by freedomof circul ation
"Liberty of circulation is as essential to that freedom
as the liberty of publ i cati on. | ndeed wi t hout
circulation the publication would be of little value."

(2) [1944] 323 U.S. 516
(3)[1943] 319 U. S 141
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Simlar thoughts were expressed by Black J. in his
judgrment in Martain v. City of Struthers when he said:
"Freedomto distribute information to every
citizen wherever he desires to receive it is so clearly
vital to the preservation of a free society ‘that,
putting aside reasonable police and health regul ations

of time and manner of distribution, it nust be fully

preserved".

We respectfully endorse the high principle expounded
by the Privy Council in the above case. Mreover in the

absence of a proper examination of all relevant matters, it
is not possible to hold that the effect of the levy is
mnimal. In fact the inpact of the inpugned levy in these
cases is not mnimal at all. For exanple, The Tribune Trust
has to pay Rs. 18.7 lacs and The Statesman Ltd. has to pay
Rs. 35.9 lacs by way of custons duty on newsprint inported
during 1983-84. Oher big newspapers have also to pay |arge
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suns by way of custons duty annually.

The question in the present cases is whether the tax
has been shown to be so burdensone as to warrant its being
struck down ? The petitioners have succeeded in show ng a
fall in circulation but whether it is a direct consequence,
of the custonms levy and the increase in price has not been
duly established. It may be due to various circunstances.
The fall in circulation nmay be due to the general rise in
cost of living and the' reluctance of people to buy as nany
newspapers as they used to buy before. It may be due to bad
management. It may be due to change of editorial policy. It
may be due to the absence of certain feature witers. It may
be due to other circunstances which it is not possible to
enunerate. Except the synchronizing of tine, there is
nothing to indicate that the slight fall in circulation is
directly due to the levy of custonms duty. One curious
feature of the case is'that +the petitioners have nade no
efforts'to produce their balance sheets or profit and | oss
statenents to give us a true idea of how burdensone the
custons l'evy really is. On-the other hand, the Governnent
al so has nmade no efforts to show the effect of the inpact of
the levy on the newspaper industry as a whole. Al these
years, the very exenmption which they granted was an
indication that the levy was likely to have a serious inpact
on the newspaper industry. Even now the exenption given to
the smal|l and medi um newspapers shows that there is bound to
be an inpact. No | effort has been nade on the part of the
Governnent to show
366
the precise nature of the inpact. On the ~other hand, the
case of the Governnent appears to be t hat such
consi derati ons are entirely irrel evant, t hough t he
out standi ng fact remains that for several vyears, the
CGovernment itself thought that the newsprint deserved tota
exenption. On the material now available to us, while it is
not possible to come to the conclusion that the effect of

the | evy is indeed so burdensone as to affect freedom of
the press, we are also not able to cone to the conclusion
that it wll not be burdensone. This a natter which touches

the freedom of the press which is, as we said, the very sou
of denocracy. This is certainly not a question which should
be decided on the nere question of burden of proof. There
are factors indicating that the present levy is heavy and
i s perhaps heavy enough to affect ~circulation. On such a
vital issue, we cannot nerely say that the petitioners have
not placed sufficient material to establish the drop in
circulation is directly linked to increase of thelevy when,
on the side of the Governnment the entire exercise is thought
to be irrelevant. Hence there appears to be a good ground to
direct the Central Governnent to reconsider the matter
afresh in the light of what has been said here.
Is the classification of newspapers nade for
the purpose of exenption violative of Article 14 7
W do not, however, see nuch substance in the
contention of sone of the petitioners t hat t he
classification of the newspapers into small, nediumand big
newspapers for purposes of |evying custons duty is violative
of Article 14 of the Constitution. The object of exenpting
smal | newspapers from the paynent of custonms duty and
| evying 5% ad valorem (now Rs. 275 per M) on nedium
newspapers while levying full custons duty on big newspapers
is to assist the small and nmedi um newspapers in bringing
down their cost of production. Such papers do not comand
| arge advertisenent revenue. Their area of circulation is
l[imted and majority of them are in Indian |anguages
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catering to rural sector. W do not find anything sinister
in the object nor can it be said that the classification has
no nexus wth the object to be achieved. As observed by
Mathew, J. in the Bennett Colenman’s case (supra) it is the
duty of the State to encourage education of the nasses
through the nediumof the press wunder Article 41 of the
Constitution. W? therefore, reject this contention.
367
VI
Rel i ef

Now arises the question relating to the nature of
relief that nmay be granted in these petitions. These cases
present a peculiar difficulty which arises out of the
pattern of |egislation under consideration. |If the inpugned
notifications ale nerely quashed, they being notifications
granti ng exenptions, ~the exenptions granted under them will
cease. WII such quashing revive the notification dated July
15, 1977 which was in force prior to March 1, 1981 under which
total exenption had been granted ? W do not think so. The
i mpugned ‘notification dated March 1, 1981 was issued in
super session of the notification dated July 15,1977 and
thereby it achieved two objects-the notification dated July
15,1977 canme to be repeal ed and 10% ad val orem custons duty
was i nposed on newsprint. Since the notification dated July
15,1977 had been repealed by the Governnent of India itself,
it cannot he revived on the quashing of the notification of
March 1,1981. The effect of such quashing of a subsequent
notification on an earlier notification in whose place the
subsequent notification was issued has been  considered by
this Court in B.N. Tiwari v.  Union of India and Os. (1) In
that case the facts were these: in 1952, a 'carry forward
rule governing the Central Service was introduced whereby
the unfilled reserved vacancies of a particular year would
be carried forward for one year only. In"1955 the above rule
was substituted by another providing that the wunfilled
reserved vacancies of a particular year would be carried
forward for two years. In T. Devadasan v. The Uni on /of 1ndia
& Anr.(2) the 1955 rule was declared unconstitutional. One
of the questions which arose for consideration in thi's case
"Tiwari’s case (supra) was whether the 1952 rule had revived
after the 1955 rule was struck down. This Court held that it
could not revive. The followi ng are the observations of this
Court on the above question:

"We shall first consider the questi on whether
the carry forward rule of 1952 still exists. It is true
that in Devadasan’s case, the final order of this Court
was in these terns: -

"In the result the petition succeeds partially and
(1) [1965] 2 S.C R 421
(2) [1964] 4 S.C R, 680
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the carry forward rule as nodified in 1955 is decl ared
invalid."

That however does not nean that this Court held
that the 1952-rule nust be deemed to exi st because this
Court said that the carry forward rule as nodified in
1955 was declared invalid. The carry forward rule of
1952 was substituted the carry forward by rule of 1955.
On this substitution the carry forward rule of 1952
clearly ceased to exist because its place was taken by
the carry forward rule of 1955. Thus by pronul gating
the new carry forward rule in 1955, the Governnent of
India itself canceled the carry forward rule of 1952.
When therefore this Court struck down the carry forward
rule as nodified in 1955 that did not nean that the
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carry forward rule of 1952 which had already ceased to
exi st, because the Governnent of India itself cancel ed
it and had substituted a nodified rule in 1955 in its
pl ace, could revive. W are therefore of opinion that
after the judgnent of this Court in Devadasan’s case
there is no carry forward rule at all, for the carry
forward rule of 1955 was struck down by this Court
while the carry forward rule of 1952 had ceased to
exi st when the Governnent of India substituted the
carry forward rule O 1955 in its place."

In FirmA. T.B. Mehtab Majid & Co. v. State of Madras &
Anr. (1) also this Court has taken the view that once an old
rule has been substituted by a newrule, it ceases to exist
and it does not get revived when the new rule is held
i nvalid.

The rule in Mhd. Shaukat Hussain Khan v. State of
Andhra Pradesh(2) is inapplicable to these cases. In that
case the subsequent law which nodified the earlier one and
which was  held to be void was one which according to the
Court could not have been passed at all by the State
Legi sl ature. I'n such a case the earlier |aw could be deemed
to have never been nodi fied or repealed and would,
therefore, continue to be in force. It was strictly not a
case of revival of an earlier |aw which had been repeal ed or
nmodi fi ed on
(1) [19631 Supp. 2 S.C.R 435 at 446.

(2) [1975] 1 S.C R 429
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the striking down of = a later |awwhich purported to nodify
or repeal A the earlier one. It was a case where the earlier
| aw had not been either nodified or repeal ed effectively.
The decision of this Court in Shri Milchand Odhavji v.
Roj kot Borough Municipality is also distinguishable. In that
case the State Government had been enpowered by section 3 of
the Saurashtra Terminal Tax ~and Cctroi Ordinance (47 of
1949) to inpose octroi duty in towns and cities specified in

Schedule | thereof and section 4 authorised the Government
to nake rules for the inposition. and collection'of octro
duty. These rules were to be in force until- the Gty

Muni ci palities made their own rules. The rules framed by the
Muni ci pality concerned were held to be inoperative. Then the
guestion arose whether the rules of the Governnent continued
to be in force. The Court held a
"The Covernment rules, however, were to cease to
operate as the notification provided "fromthe date the
said Municipality put into force their independent by
laws." It is clear beyond doubt that the ~Government
rules would cease to apply from the tinme the
respondent - Muni ci pality brought into force its own bye-
laws and rules under which it could validly inpose,
| evy and recover the octroi duty. The said notification
did not intend any hiatus when neither the Governnent
rules nor the nunicipal rules would be in the field.
Therefore,- it is clear that if the bye-laws nade by
the respondent-Minicipality could not be legally in
force sone reason or the other, for instance, for not
havi ng been validly made, the Government rules would
continue to operate as it cannot be said that the
Muni ci pality had "put into force their independent bye-
laws". The Trial Court, as also the District Court,
were therefore, perfectly right in holding that the
respondent-Minicipality could levy and collect octro
duty from the appellant-firm under the Governnent
rules. There was no question of the Governnment rules
being revived, as in the absence of valid rules of the
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respondent-Minicipality they continued to operate. The

subm ssi on of counsel in this behalf, therefore, cannot

be sustained."

In the cases before us we do not have rules made by two
(1) AIl.R 1970 S.C. 685
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different authorities as in Milchand s case (supra) and no
intention on the part of the Central Governnent to keep
alive the exenption in the event of the subsequent
notification being struck down is also established. The
decision of this court in Koteswar Vittal Kamath v. K
Rangappa Baliga & Co.(1) does not also support the
petitioners. In that case again the question was whether a
subsequent | egi sl ation which was passed by a |legislature
wi t hout competence woul'd have the effect of reviving an
earlier rule which it professed to supersede. This case
again belongs to the category . of Mhd. Shaukat Hussain
Khan' s case (supra). It may al so be noticed that in Koteswar
Vittal Kamath's case (supra) the ruling in the case of Firm
A . T.B. Mehtab Mjid & Co. (supra)  has been distinguished.
The case of State of Maharashtra  etc. v. The Centra
Provi nces Manganese Oe Co. Ltd. (2) is again
di stingui shable. In this case the whole |egislative process
ternmed substitution  was abortive, because, it did not take
effect for want of the assent to the CGovernor-Ceneral al
the Court di stinguished that case from Tiwari's case
(supra). W nmay al so state that the legal effect on an
earlier law when the later law enacted in its place is
declared invalid does not depend nerely upon the use of
words |ike, ’'substitution’, or ' supersession . It depends
upon the totality of circunstances and the context in which
they are used.

In the cases before us~ the conpetence of the

Central Covernment to repeal or ~annul~ or supersede the
notification dated July 15, 1977 is - not questioned- Hence
its revival on the inpugned notifications being held to be
void would not arise. The present cases are governed by the
rule laid down in Tiwari’'s case (supra)

Hence if the notification dated July 15, 1977 cannot
revive on the quashing of the inpugned notifications, the
result would be disastrous to the petitioners as they would
have to pay custons duty of 40%ad valoremfrom March 1,
1981 to February 28, 1982 and 40% ad val orem plus Rs. 1,000
per M from March 1, 1982 onwards. In addition to it they
woul d al so be liable to pay auxiliary duty of 30% ad val orem
during the fiscal year 1983-84 and auxiliary duty of 50% ad
val orem during the fiscal year 1982-83. They would
straigtaway be liable to pay the whole of custonms duty and
any other duty levied during the current fiscal year also.
Such a result cannot be allowed to 'ensue.

(1) [1969] 3 S.C. R 40.
(2) [1977] | S.C.R 1002.
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It is no doubt true that so me of the petitioners have
al so questioned the validity of the levy prescribed by the
Custons Tariff Act, 1975 itself. But we are of the view the
it is unnecessary to quash it because of the pattern of the
| egi sl ative provisions |evying custons duty which authorise
the Government in appropriate cases either to reduce the
duty or to grant total exenption under section 25 of the
Custons Act, 1962 having regard to t he prevailing
circunstances and to very such concessions from tine to
time. The Governnmental practice in the matter of custons
duties has mamde the law inposing custons virtually a
hovering legislation. Parliament expects the Government to
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review the situation in each case periodically and to decide
what duty should be levied within the limt prescribed by
the Custons Tariff Act, 1975. Hence the validity of the
provision in the Custons Tariff Act, 1975 need not be
exam ned now. Since it is established that the Governnent
has failed to discharge its statutory obligations in
accordance with law while issuing the inpugned notifications
i ssued under section 25 of the Custom Act, 1962 on and after
March 1, 1981, the Governnment should be directed to re-
exam ne the whole issue relating to the extant of exenption
that should be granted in respect of inports of newsprint
after taking into account all relevant considerations for
the period subsequent to March 1,1981- W adopt this course
since we do not also wish that the Government should be
deprived of the legitimate duty which the petitioners would
have to pay on the inported newsprint during the rel evant
peri od.

In the result, ~in view of the peculiar features of
these | cases and having regard to Article 32 of the
Constitution which inposes an obligation on this Court to
enforce the fundamental rights and Article 142 of the
Constitution which enables this Court in the exercise of its
jurisdiction to make such ~order as is necessary for doing
conplete justice in any  cause or matter pending before it,
we nake the following order is these cases:

The Covernment’ of |India shall reconsider within six
nonths the entire question of Ilevy of ‘inport duty or
auxiliary duty payable by the petitioners and others on
newsprint used for printing newspapers, periodicals etc.
with effect from March 1, 1981. The petitioners and others
who are engaged in newspaper business shall nake avail abl e
to the Government all information necessary to decide the
questi on.

2. If on such reconsideration the Governnent
deci des t hat
372
there should be any nodification in the | evy of custons duty
or

A auxiliary duty wth effect fromMarch 1, 1981, it shal
take necessary steps to inplenent its decision

3. Until such redeterm nation of the liability of the
petitioners and others is nade, the Governnent shal
recover only Rs. 550 per MI on inported newsprint towards
custons duty and auuiliary duty and shall not insist upon
paynment of duty in accordance with t he i mpunged
notifications. The concessions extended to nedi um and snal
newspapers. my, however, remain in force.

4. 1f, after such redetermination, it is found that
any of the petitioners is liable to pay any deficit anount
by way of duty, such deficit anmount shall be paid by such
petitioner within four months fromthe date on -which a
notice of demand is served on such petitioner by the
concerned authority. Any bank guarantee or security given by
the petitioners shall be available for recovery of  such
deficit armounts.

5. If, after such redeternmination, it is found that
any of the petitioners is entitled to any refund-such refund
shall be nmade by the Government within four nonths fromthe
dat e of such redetermni nation.

6. A wit shall issue to the respondents
accordingly in these cases. Parties shall, however, bear
their own costs.

The petitions are accordingly all owed.
A P.J.
Petitions all owed. .
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