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ACT:

Representation of the People Act (43 of19s]). s. 123
(3) (as amended by Act 40 of 1961)-Effect of amendnent-Even
a single appeal on 'ground of religion, etc.  anounts to a
corrupt practi ce.

Representati on of the People Act, 1951, s. 123 (2), (3)
and (3A)-Scope and object of-object of —anendnent-Duty of
Court-Appeal to religion-Test Substance and total effect of
statenent to be considered.

Hukammama -What is-Test for deternination thereof-Shr
Akal Takth Inportance in Sikh comunity-Comrunications from
Akal Takht in any form whatsoever-Wether Hukammama- Ef f ect
thereof on the nenbers of Sikh (comunity-Witing 'in Party
papers and speeches nade by prominent |eaders of ‘the Party
at election nmeetings to the sane effect-No express denial or
expl anati on by the naker-Wether inference can be drawn that
the all egation stands proved.

Representation of the People Act, 1951, s. 123 (3)-
Appeal on ground of religion-Evidence nostly oral-Duty of
Court-Standard of proof required and Test to be applied to
det erm ne corrupt practi ce.

Representation of the People Act, 1951, s. 123 (3)-
Constituency, a m xed one-H ndu votes and Sikh votes
practically divided equal | y-Akali Party, to which the
returned candidate belonged to, in alliance wth CPl/ (M-
Whet her appeal on ground of religion probable-Wether
probabilities of such a canpaign can outweigh direct
evidence i f acceptable by Court.

Practice and Procedure-Source to be disclosed for a
proper verification of an affidavit or a petition based on
certain information.

HEADNOTE

The expression "systematic" has been del eted from sub-
section (3) of section 123 of the Representation of the
People Act 1951 by the Anending Act by a candidate or his
agent or by any other person wth the consent of the
candi date or his election agent or by any other person on
the ground of his religion, race, caste, comunity or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 23

| anguage etc. would be a corrupt practice.
160

The appel | ant chal | enged the el ection of respondent No.
3 to the Punjab Legislative Assenbly on the allegations of
corrupt practice. It was contended that section 123(3) of
the Representation of the People Act had been violated for
three reasons, nanely, (a) Sponsorship of respondent No. 3
and distribution of election ticket to himfor the Assenbly
el ecti ons by the Akal Takht, "the suprene religious
authority of the Sikhs", (b) Issue of Hukumana (Ex.p-4) by
the Jathedar of the Akal Takht in the nmatter of Assenbly
el ections having regard to the circunstances in which it was
i ssued, indicated that the approval of the Akal Takhat was
obtained in order to give his decision a colour of religious
authority and (c) Appeal to the voters at el ection neetings
by referring to the Hukammama, to the witings in the Akal
Times and exhorting them to vote for respondent No. 3 by
applying to the religious sentinents and warni ng them of the
consequences of not-doing so. It was further alleged that an
ex- Chi ef ‘Mnister of the State as well as the respondent No.
3 himself had represented to the voters at different
el ecti on neetings that respondent No. 3 had been sponsored
by the Akal Takht.

Respondent No.3 denied the aforesaid allegations and
contended that the all eged Hukammanmas were not Hukammanas of
Akal Takht.

The High Court held that Akal ~Takht was a synbol of
political and religious powers and the docunents alleged to
be the Hukumanmas of Akal Takhat, but contai ned decision of
the | eaders of the Akali Party witten on the letter head of
the Akal Takhat and announced by a Jathedar,  and the
appel l ant had not succeeded in proving the charges of
corrupt practice. The election petition was accordingly
di sm ssed

The contentions raised in the Hgh Court were
reiterated by the appellant beforethis Court. In addition
it was contended (i) The docunents shown at the neetings
were Hukummanmas and having regard to the background it
cannot be said that it did not have the effect of Hukummanma
on the conmmunity at |large of inducing themto believe 158
ignoring the claimof the candi date nom nated by Shri Aka
Takht and represented to be supported by Hukamama would be
an act of sacrilege on the part of a good Sikh; and (ii)
Respondent No. 3 being a Sikh and a nmenber of the Akali Da
and having known of the conditions precedent which were
required to be fulfilled before a proper Hukumana coul d be
i ssued had not chosen to raise these contentions in his
witten statenent. It was also urged that the concept of
secul ar denocracy is the basis of the Indian Constitution
and that the paranobunt and basic purpose under |ying section
123 (3) of the Act is the concept of secular denocracy.
Section 123 (3) was enacted to elimnate fromthe electora
process, appeals to divisive factors such as religion
caste, etc. which give vent to irrational passions. It is
essential that powerful enobtions generated by religion
should not be pernmitted to be exhibited during el ection and
that decision and choice of the people are not coloured in
any way. Condemmation of electoral campaigns on |lines of
religion. caste, etc. is necessarily inmplicit in the
| anguage of section 123 (3) of the Act. Consequently the
section nmust be so construed as to suppress the m schief and
advance the renedy.

161

Respondent No. 3 contested the appeal, and it was

urged: (i) 1in order to constitute a Hukumama proper there
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were certain conditions precedent, A which were required to
be fulfilled, nanely, there should be a neeting of Sarbat
Khal sa, that is, a neeting of all the Sikhs and secondly
anunani nous decision nust be arrived at which should be
foll owed by the approval of Shiromani Gurdwara Prabandhak
Conmittee and the decision should be announced from Shri A
kal Takht and that in the instant case no such Hukamana
hel d been issued; (ii) the constituency was a mxed
constituency equally B divided into Hndu votes and Sikh
votes and an appeal in the nane of the Sikh religion in such
a situation was unlikely; and (iii) the Akali Party was in
alliance with CPI (M and it was nost inprobable that when
one of the allied parties was a Marxist Party, a candidate
of Akali Dal would appeal in the nane of religion
Al'l owi ng the appeal, C

N

HELD :1. Respondent No.. 3 was guilty of corrupt
practice under _section 123 (3) of the Representation of the
Peopl e Act, 1951. [189D]

2. As aresult of anmendnent of sub-section (3) of
section 123 of the Act even a single appeal by a candidate
or his agent or by any other person with the consent of the
candidate or his election agent to vote or refrain from
voting for any person on the ground of his religion, race,
caste, community or |language would be corrupt practice.
[ 1656]

3. Section 123 (2), (3) and (3A) of ~the Act were
enacted to elinmnate from the el ectoral process appeals to
those divisive factors which arouse irrational passions that
run counter to the basic tenets of the Constitution. Due
respect for the religious beliefs and practices, race,
creed, culture and | anguage of other citizens is one of the
basi ¢ postul ates of our denocratic system The line has to
be drawn by the court between what is perm ssible and what
is prohibited after taking into account the facts and
ci rcunst ances of each case interpreted in the context in
which the statenents or acts conplained of nmight have been
made. The court has to exanine the effect of statements nade
by the candi date upon the ninds and feelings of the ordinary
average voter. [171B-D] F

Anbi ka Sharan Singh v. Mhant Mahadev and - Gri and
others, [1969] 3 S.C.C 492 and Ziyauddin Burhanuddin
Bukhari v. Brijnmohan Randas Mehra and O's.. [1975] Suppl
S.C.R 281, relied upon

4. Wth a view to curb communal- and separati st
tendenci es, section 123 (3) of the Act has been amended in
1961. In order to determ ne whether certain activities come
within the mschief of section 123 (3), regard nust be had
to the substance of the matter rather than to the nmere form
or phraseol ogy. The inhibition of section 123 (3) should not
be permitted to be circumvented indirectly or by circuitous
or subtle devices. The court should attach inportance to the
effect and inpact of the acts conpl ai ned of and al ways keep
in mnd the paranmount purpose, nanely, to prevent religious
i nfluence from entering the electoral field. The nature and
consequence of an act may not appear n its very face but the
same can be inplied having regard to the | anguage, H
162

the context, the status and position of the person issuing

the statement, the appearance and known religion of the
candi date, the class of persons to whomthe statenment of act
is directed, etc. [176C F]

5. It would not be an appeal to religion if a candidate
is put up be saying vote for himbecause he is a good Sikh
or he is a good Christian or he is a good Muslim but it
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woul d be an appeal to religion if it is publicised that not
to vote for him would be against Sikh religion or against
Christian religion or against Hindu religion or to vote for
the other candidate would be an act against a particular
religion. It is the total effect of such an appeal that has
to be borne in mnd in deciding whether there was all appea
toreligion as such or not. |In each case, therefore, the
substance of the natter has to be judged. [182E-QG

Thi s question, however, has to be kept in view wthin
proper limt and religious |eaders have right freely to
express their opinion on the comparative nerits of the
contesting candidates and to canvass for such of them as he
consi dered worthy of the confidence of the electorates.
[ 183B]

Shubnat h Deograrm v. Ram Narain Prasnd an(l others,
[1960] 1 S.C R, 953, RamDial v. Sant Lal and others,
[1959] Supp. 2 S.C R, 748 and Kultar Shingh v.Mikhtiyar
Singh, [1964] 7 S.C. R-, 790, followed.

6. Whether the docunments “said to be Hukammanas were
actual | y ‘Hunkamanmas or not ~ should not be decided in a
technical manner. in these matter the Court has to exam ne
the effect or the statements made by the candidate on his
behal f upon the mnds andthe feelings of the ordinary
voters of the country. It is undisputed that Shri Akal Takht
enjoys a uni que,/ position amongst the Sikhs. It is
i ndubitable that any communication from Shri Akal Takht
which is represented by emnent nenbers of the Sikh
conmuni ty as Hukamana woul d have great religious persuasive
val ue even though strictly speaking it m ght or mght not be
a Hukamama. [ 182A-D

Zyauddi n Bur hanuddi-n_ Bukhari v. Brijnohan Randas Mehra
JUDGVENT:

Gory of the Akal Takht, p. 97 by  Harjinder Singh
Di |l geer, Singh The Sikh ReligionVol. 1V, p. 3 by M A
Macaul i ff and a A History of the Si khs by Khuswant Singh Vo.
1: 1469-1839, p. 63, referred to.

7. From the evidence on record, in the background of
the fact that sone comunications from Akal Takht call it
Hukamama or any other nanme were . issued and the issues of
editorials of Akali Tines were pointed out by the ex-Chief
M nister at the nmeetings, and the sanme had not been denied
by him it is apparant that appeal in the name of religion
was nmade on behalf of the respondent No. 3. Though sone
facts stated in the oral evidence about the neetings had not
been stated in the petition, but when evidence was tendered
and was not shaken in cross-exanination and the versions
have a ring of truth in the background of other facts, the
factumof appeal to religion by the respondent No. 3 has
been proved. This conclusion becones irresistible in view of
absence of any express denial by the ex-Chief mnister and
in the absence of any explanation for not calling-himas a
witness on this point, [188-E to 189A]

163

8. It is not a question of nerely proving a fact by
adverse presunption. A In cases where there is positive
evidence to prove a fact and there is no denial by the
person who is nost conpetent to deny that fact and no reason
was given for his not giving evidence the conclusion is that
the evidence advanced must be accepted. In the instant case,
in the background of his em nence and his position, as the
ex-Chief Mnister, his relationship wth respondent No. 3
and especially in view of the fact that respondent No. 3 had
in fact been nomnated by the same group on behal f of the
Si kh conmunity wth which the ex.Chief Mnister was so
intimately connected leads to the conclusion that the
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evi dence advanced on behalf of the appellant nust be
accepted. It is clear that the ex-Chief Mnister as well as
the elected candidate hinself represented to the electorate
that respondent No. 3 was a nominee of the Akal Takht and
that an appeal to vote for respondent No. 3 in the nane of
Akal Takht wth all the consequences of Hukamana of Aka

Takht was highlighted before the electorate [185H, 186A-D1 C

9. In matters of this nature, the evidence naturally is
nostly oral. Especially where the charge is a grave one,
nanmely, corrupt practice which if proved would disentitle
the candidate to contest the election for sonetime to cone,
the Court must proceed with caution. [188C]

Rahi m Khan v. Khurshid Ahnmed & ors., [1975] | S.C.R
643 and Ch. Razik Ramv. Ch. |.S. Chauhan & ors., Al R
1975 S. C. 667, relied upon

Kanhai yal al v. Mnnalal & ors., [1976] 3 S.C.R 808 and
M Narayama Rao v. G Venkata Reddy & ors., [1977]1 S.C. R
493, referred to

10 While insisting on standard of strict proof, the
Court should not extend or stretch this doctrine to such an
extreme extent— as to nmke it well nigh inpossible to prove
an allegation of corrupt practice. Such an approach would
defeat and frustrate the very | audabl e and sacrosanct object
of the Act in nmaintaining Purity of the electoral process.
[ 189B]

Ram Saran Yadav v. Thakur M Jneshawar Nath Singh & ors.
(Givil Appeal No. 892 (NCE) of 1980), relied upon

11. The contentions of the respondent No. 3 that since
it was a mxed constituency and his party was in alliance
with CPl (M, it was unlikely ~and inprobable to make an
appeal in the nane of religion, are rejected for the reason
that if there is conclusive evidence to that effect then
such a theory would not outweigh the facts proved. These are
only probabilities of a situation but ~if there is direct
evi dence of propaganda or canpaign by candidate in the
election in the nane of religion, the probabilities of such
a canpaign not being made in view of other surrounding
ci rcunst ances, cannot outweigh the direct evidence if the
Court is otherwise inclined to accept such direct evidence.
[170B. C]

Anbi ka Sharan Singh v. Mhant Mahadev and - Gri and
others, 1969] 3 S.C.C. 492, foll owed.

12. For a proper verification of an affidavit- or _a
petition based on certain infornmations, the source shoul d be
indicated. But in the instant case?

164
this question was not exam ned further because no objection
at any stage was taken. [189

Zi yauddi n Bur hanuddi n Bukhari v. Brijnohan Randas Mhra
& ors [1975] Suppl. S.C R 281 Padnaebati Dasi v. Rasik La
Dhar. |.L.R  XXXVII Calcutta 259 at 260 and Hardwari Lal v.
Kanwal Singh, [1972] 2 S.C R 742 foll owed.

&

CIVIL APPELLATE JURISDICTION. Civil appeal No. 3419
(NCE) of 1981

Fromthe Judgment and order dated the 14th Cctober,
1981 of the Punjab and Haryana H gh Court in Election
Petition No. 40 of 1980

Soli J. Sorabji, K P. Bhandari S. C. patel and Dr.

Ruksana Swany for the appellant.

G S Gewal and R A Cupta for the Respondent.

The Judgrment of the Court was delivered by
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SABYASACH  MUKHARIJI , J. The appel | ant and the
respondents contested the election to Punjab Legislative
Assenbly held in My, 1980 from Miktsar Constituency.
Polling was held on 31st May, 1980 and the result was
declared on 1st June, 1980 in which the appellant secured
29600 votes and respondent No. 3 secured 30003 votes. The
ot her candidates got only nomnal votes. There was thus a
difference OF 403 votes in favour of the respondent No. 3.
Respondent No. 3 was declared elected. The election of
respondent No. 3 was challenged by an election petition
all eging that the respondent No. 3 had indulged in corrupt
practice in the said election and as such his el ection was
liable to be set aside and he was liable to be disqualified
for corrupt practice. Corrupt Practice nmake the election
liable to be set aside under section 101 (l) (b) of the
Respondent of the People ~Act, 1951, hereinafter called the
Act which is as follows:-

"100. Grounds for declaring election to be void-

1. Subj ect to the provisions of sub-section (2) if the
Hi gh Court is of opinion-
(a) v . .
(b) that any corrupt practice has been committed by a
re-
165

turned candidate or his el ection agent or by any person
with the consent of /a returned candidate or his election A
agent; or"

VWhat are deened to be corrupt practices are indicated
in section 123 of ‘the Act. Sub-section (3) of the said
section is as foll ows:-

"The appeal by a candidate or his agent or by any other

person with the consent of a candidate of his election

agent to vote or refrain fromvoting for any person on
the ground of his religion, race, caste, conmunity or
| anguage of the use, or appeal to religious synbols or
the use of, or appeal to, national synbols, such as the
national flag or the nati onal enblem for the
furtherance of the prospects  of the election of that
candi date or for prejudically affecting the election of

any candi dat e:

Provided that no synbol allotted under this Act to a

candi date shall be deened to be a religious synbol or a

nati onal for the purpose of this clause"

It may be nentioned that before the anendnment Act, 40
of 1961, effected on 12th Septenber, 1964, sub-section (3)
of section 123 of the Act was as follows:- E

"The systematic appeal by a candidate or his agent
or by any other person, to vote or refrain fromvoting
on grounds of caste, race, comunity or religion or the
use of, or appeal to, religious synbols or the use of,
or appeal to, national synbols, such as the nationa
flag or the national emblem for the furtherance of the
prospects of that candidate’ s election”.

As a result of this amendnent, inter alia, the
expression "systematic" has been deleted and only "appeal "
by a candidate or his agent or by any other person with the
consent of the candidate or his election agent to vote or
refrain from voting for any person on the ground of his
regi on, race caste, comunity or |anguage or color continues
to be corrupt practice. The statement of objects and reasons
for introduci ng anmendnents in section 123, 125, 139 and 141.
O the Act in 1961 stated inter.alia, as follows .-

"For curbing conmunal and separatist tendencies in
166

the country it is proposed to w den the scope of the
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corrupt practice nentioned in clause (3) of section 123 of
the 1951 Act and to provide for a new corrupt practice (See
sub-section (3) and (3A) of section 123) and a new el ectora
of fence for the pronotion of feelings of hatred and enmty
on grounds of religion, race, caste, conmmunity or |anguage
(See new section 125) "

Therefore even a single appeal by a candidate or his
agent or by any other person wth the consent of the
candidate or his election agent to vote or refrain for
voting from any person on the ground of his religion, race,
caste or comunity etc. would be corrupt practice.

The al | egati ons agai nst respondent No. 3 were that he,
his election agent and ‘other per on with his consent had
appealed to the voters of the constituency in the nane of
religion, nanely Sikh religion for voting in his favour or
to refrain fromvoting infavour of the appellant. In brief
it is alleged thatt Hukamanmas,; the nature, the content and

the effect of which we will examne later, were issued
urging the voters to vote for  respondent No. 3 and not to
vote for " the appellant. It was further alleged that in the

neetings, inter alia, at ( 1) Miktsar, (2) Khokhar and (3)
Hari ka Kal an speeches were -delivered by emnent public
persons appealing to the voters that as respondent No. 3 was
the candidate of the Akal Takht and his nomnation was
supported by the Hukammanma of Akal Takht, the people should
vote for himand not' to vote for himwould be a agai nst the
tenets of the Sikh religion and woul d be -blasphenmous act
against the Sikh religion In publications |ike Akali Tinmes
the sane view was propounded and it was indicated that
I ndira Congress was always against Sikh people and Sikh
religion and as such to vote for Congress (1) would be to
vote agai nst Sikh religion, were pointed out at the
neetings. It was enphasi sed before us that a Hukamana for a
Sikh is of great consequence and di sobedi ence to Hukammanma
entails great mnmisfortune. It is necessary, however, to
examne in detail the actual evidence adduced in support of
these allegations. The |earned Judge of the Hi gh Court of
Punjab and Haryana on an analysis of the nature of the
Hukammama as well as exanination of the evidence adduced
before him canme to the conclusion that neither “was it
established that respondent No.. 3 had appeal ed in the nane
of religion in terms of section 123 of the Act nor was the
| ear ned Judge convi nced

167

about the wveracity or the correctness of the evidence
adduced on behalf of the appellant as to what happened in
the three neetings. A The |earned Judge accordingly cane to
the conclusion that the appellant had failed to prove the
corrupt practice alleged against respondent No. 3./ The
| earned Judge enphasi sed that al | egations of ~ corrupt
practices in an election petition are in the nature of
quasi -crimnal charges and nust be proved beyond reasonabl e
doubt as such. The | earned judge was of the opinion that the
appel  ant had not succeeded in proving The said charges
beyond reasonable doubt. He accordingly dismssed the said
el ection petition.

Bei ng aggrieved by the said decision and judgnent of
the learned Judge, this appeal has been preferred by the
appel  ant under section 116A of the said Act.

Before we examne the actual contentions and the
evidence, it nay be appropriate to bear in mnd the
principles enunciated in two decisions of this Court on the
principle underlying section 123(3) of the Act. D

Anbi ka Sharan Singh v. Mhant Mahadev and Gri and
others(l was an appeal against the order of the Hi gh Court
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of Patna declaring the appellant’s election from Barhara
Assenbly Constituency, Bihar, void under section 100(l) of
the Act. At the tinme of the general election in February,
1967, the appellant was the Mnister of State in the Finance
Department of the State of Bihar. There were in all eight
candi dates contesting from Barhara Constituency. The pol
day was 15th February, 1967. Having obtained 21,791 votes
agai nst 20,243 votes obtained by respondent No. 1, the
appel l ant was decl ared el ected. F

In the election petition filed by respondent No. 1
thereafter, he nade a nunber of ALLEGATIONS of diverse
corrupt practices giving particulars thereof in nore than
ten schedul es. The appellant denied all these allegations
and filed a recrimnatory petition under section 97 of the
Act. The High Court after examining the evidence held the
appel l ant guilty of ~three corrupt practices, namely of
di stributing money - to Harijan voters in various villages as
bri bery of having canvassed on their basis of his caste,
nanel y, Rajput, and of having procured the assistance of
four gazetted of ficers nanmed

(1)21969] 3 S.C.C. 492.

168
therein. W are concerned with the second corrupt practice
al | eged i.e. having canvassed on the basis of his caste.

Before this Court, the question involved was whether the
Hi gh Court was correct in holding the appellant guilty of
three corrupt practices. The High court after considering
the evidence heldinter alia that there was sufficient
evi dence to show that the conpaign on the basis of caste was
carried on at numerous places and at sone places by
appel l ant hinself and at sone places by others in his
presence and at others by several workers of the appellant
including his election agent. The High Court felt that the
conclusion was inevitable that all this was done with the
appel l ant’ s consent, direct or ~inmplicit. This Court held
that the H gh Court was right inits conclusion and the
appel l ant was proved to have committed corrupt /practice
falling under section 123(3) of the Act. Dealing with the
all egations of appeal in the name of religion, this Court
observed at page 497 of the report in paragraph 12 and 13
thus: -

"Para 12-1ndi an | eadershi p has condemmed el ectora

canpaign on the lines of caste and community as being
destructive of the country’s integration and the concept of
secul ar denocracy which is the basis of our-Constitution. |t
is this condemmation which is reflected in Section 123(3) of
the Act. Inspite of the repeated condemation, experience
has shown that where there is such a constituency it has
been unfortunately too tenpting for a candidate to resist
appealing to sectional elements to cast their votes on caste
basis. The contention of counsel, however, was that there
was on the other hand the danger of a frustrated candi date
mustering a nunber of his followers to testify falsely in a
vague manner that his opponent had canpai gned on the basis
of his caste or conmmunity. There fore, before such an
allegation is accepted, the Court nust be on guard agai nst
such a possibility and mnust denmand adequate particulars. A
wi t ness deposing to such an allegation nust point out when,
where and to whom such an appeal was nade. That, said
counsel , was not done and therefore the evidence of
wi t nesses however numerous shoul d not have been accept ed.

Para 13 But where the allegation is that such

canvas

sing was wi despread and at several places it would be
169
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inpracticable to call upon the election petitioner to
give the nanes of persons alleged to have been approached
with A such an appeal and the actual words spoken to each of
them If such an appeal is made’ for instance, at a neeting
it would be difficult for a wtness to nane those to whom
such an appeal is made, It is for this reason that courts in
Engl and have nmde a distinction between bribery to voters
and treating them In the latter class of cases, nanes of
persons treated by the candidate have not been denmanded
though the election petitioner would be ordered to specify
the character and extent of the alleged corruption. This is
so even though the English Law of el ections enphasises the
i ndi vidual aspect of the exercise of undue influence,
whereas what is material under our law is the conm ssion of
an act which constitutes corrupt practice. (See Hal sbury’s
Laws of England, 3rd ed., Volume 14, p. 278). A conmand by a
religious head tohis followers that it was their primry
duty to support-a particular candidate was held sufficient
to vitiate the election and it was not considered necessary
to have ‘the names of the persons.to whomthe command was
addressed. "

In that case before this Court there were other
contentions |nmpeaching the evidence and indicating the
i mprobabilities of ‘the case against the appellant. This
Court after el aborate discussion cane to the conclusion that
the allegation of appealing in the nane of religion namely
appealing on the basis of caste was proved in the facts and
circunst ances of that case. It was  argued that Barhara
constituency was a conposite constituency and therefore if
the appell ant and his agent were to campai gn-on caste basis,
those belonging to other castes would be alienated agai nst
himand as such an appeal instead of =~ advanci ng his cause
would prove detrinental to it. This Court found this
submi ssion to be untenabl e because-it is not inpossible that
the candidate inclined to canpaign on the caste basis would
concentrate on his votes and at the sanme tine leave his
party propaganda machi ne to campai'gn anpongst the rest of the
popul ation. It would not, therefore, be correct to say that
such a canpaign would be inprobable and therefore evidence
that such canvassi ng was conducted shoul'd have been
rej ected.

In the instant case before us, simlar contentions were
urged namely Miktsar was a m xed constituency nanely there
were Hi ndu
170
votes and Si kh votes, according to one calculation
practically divided equally. It was subnitted that appeal in
the name of Sikh religion by the appellant in such a
situation was wunlikely. As nentioned in the aforesaid
decision of this Court, if there is conclusive evidence to
that effect, then such a theory would not outweigh:the facts
proved. It was then, subnitted that Akali Party was in
al liance with CP.1. (M and it was nost inprobable that
when one of the allied parties was a Marxist Party, the
candi date of Akali Dal woul d appeal in the nanme of religion
This for the reasons indicated before is also not an
acceptabl e view. These are only probabilities of a situation
but if there is direct evidence of propaganda or canpai gn by
candidate in the election in the nane of religion, the
probabilities of such a canpaign not being made in view of
ot her surroundi ng circunstances, cannot outweigh the direct
evidence if the Court 1is otherwise inclined to accept such
di rect evidence.

I n Ziyauddi n Burhanuddi n Bukhari v. Brijnmohan Randas
Mehra and ors.,(l) the appellant, a candidate of Mislim
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League defeated respondent No. 3, Shauket Chagla, the
Congress candi date in the Maharashtra State Assenbly
El ecti on. Respondent No. 1, a voter filed an election
petition, inter alia, alleging that the appellant had
appeal ed to the voters to refrain fromvoting for respondent
No. 2 on the ground of religion and that the appellant had
pronoted feelings of enmty or hatred between different
cl asses of citizens of India on ground of religion
The various appeals to the voters on the ground of
religion made by the appellant had been set out in different
sub- paragraphs It is not necessary to set out in detail the
actual allegations nmade in that case as these were rel evant
for the purpose of that case only. It nmay however be pointed
out that it was stated about Chagla that "at the nonent we
are in SUCH a war in which our opponent is such a person who
is playing WTH our religious affairs, He considers us to be
a comunity whose  conscience ~is dead". It was further
alleged that Chagla’'s wife Nalini was a H ndu and his son
Ashok Chagl a used to attend the nosque as well as the tenple
and he should be excluded from Mislimlocalities. It was
further alleged that he was neither -a good Hi ndu nor a true
Musl i m so neither God nor Bhagwan was pleased with him
(1) 11975] SUPPI.” S.C.R 281
171
It was observed by this Court that our Constitution-
nmakers intended to set up a Secul ar Denocratic Republic. Qur
political A history nmade it particularly necessary that the
basis of religion, race, caste, community, ‘culture, creed
and | anguage whi ch coul d generate powerful enot i ons
depriving people of their powers of rational action should
not be permtted to be exploited lest the inperative
conditions for preservation of denobcratic freedons were
di sturbed. Section 123(2) and (3) and (3A) was enacted to
elimnate from the electoral process appeals to ' those
di visive factors which arouse irrational passions that run
counter to the basic tenets of our Constitution. Due respect
for the religious beliefs and( practices, race, creed,
culture and |anguage of other citizens is one of 'the basic
postul ates of our denocratic system The I|inehas 'to be
drawn by the court between what is perm ssible and what is
prohi bited after taking into account the facts and
ci rcunst ances of each case interpreted in the context  in
which the statenents or acts conplained of nmight have been
made. The court has to examine the effect of the statenents
made by the candidate wupon the mnminds and feelings of the
ordi nary average voters of this country.
This Court in that decision reiterated at page 297 of
the report as follows: -
"The Secular State, rising above all differences of
religion, attenpts to secure the good of all its
citizens irrespective of their religious beliefs and
practices. It is neutral or inpartial in extending its
benefits to citizens of all castes and creeds. Mitland
had pointed out that such a state has to ensure,
through its laws, that the existence or exercise of a
political or «civil right or the right or capacity to
occupy any office or position under it or to perform
any public duty connected with it does not depend upon
the profession or practice of any particular religion.
Therefore, candidates at an election to |legislature
which is a part of "the State", cannot be allowed to
tell electors that their rivals are unfit to act as
their representatives on grounds of their religious
prof essions or practices. To pernmt such propaganda
woul d be not merely to pernmit undignified persona
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attacks on candidates concerned but also to allow

assaults on what sustains the basic structure of our

Denocratic State." H
172

Keeping in background these principles, it would be
necessary to refer to the allegations, the evidence and the
conclusions of the Hgh Court on this point in order to
decide this appeal. It was alleged that Hukammanma was i ssued
by Shri  Akal Takbt on its official letter-head bearing its
religious synbol and seal on 1st March, 1980, according to
which the working Conmittee of the Akali Dal was dissol ved
and a 7-nmenber Ad-hoc Committee was appointed under the
Chai rmanshi p of Sant Harchand Singh Longowal which was
conferred with the full powers of Akali Dal. Shri Akal Takht
is situated wthin the precincts of Harmandir Sahib (CGol den
Tenmple). GQuru Granth Sahib installed in Harmandir Sahib is
brought every day late in the evening to Shri Akal Takht for
sukh Asan.  Another Hukammanm, 'dated 6th October, 1979 was
i ssued. Said Hukammanma which is Exh. P and appears at pages
17 and 18 of Part |l of the Paper Book stated that in view
of the resignations tendered to the Jathedar of Sri Aka
Takht, on 27th Septenber, 1979, certain decisions were
taken. It further stated in one of the itens that in view of
the comng Parlianentary elections and the unity of the
panth and its high priests, after scrutinising the Iist of
the del egates, they would in their supervision conduct the
election of the President of Shiromani~ Akali Dal. It was
publicised to the entire Sikh R community that Shironman
Akali Dal should be considered as Suprenme in the Panth. It
further stated that the |legislators elected on the Panth
ticket were being instructed to run the Punjab Governnment
unitedly under the | eadership of Sardar Parkash Singh Badal
the Chief Mnister and naintain the prestige of the Panth.
It was further stated that all the nenmbers of the Shironan
Conmittee will have to work unitedly under the |eadership of
Jat hedar @urcharan Singh Tohra, for the betterment of
managenent of gurdwaras and to speed up the preachings of
Si khi sm The said docunent further stated that a / seven
menber commttee was being constituted for distribution of
tickets and adjustnments with other parties in-the com ng Lok
Sabha el ections. The nanmes of seven nenbers were given which
i ncl uded Sant Harchand Singh Ji Longowal , S.Jagdev Singh J
Talwandi, S. Parkash Singh Ji Badal and others. Sant
Harchand Singh Ji Longowal was appoi nted as Chairman of the
Conmittee. It further stipulated that the Sikh, who defied
the propriety of Akal Takht and offers 'Ardas’ would be
puni shed. He should present hinmself at Sri Akal Takht and
get hinmself absolved and further directed that persons -
opposi ng the above decision, nmade for mamintaining the unity
of the Panth, would be dealt wth severely. It is further
all eged that on
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16th Novenber, 1979, Hukammama was issued by Akal Takht on
its official letter-head with religious synbol and sea

wherei n puni shment was i nphsed by Akal Tkht on Jathedar
Jagdev Singh Tal wandi and Jathedar Unra Nangal. These appear
as Exh. P2 at pages 19 and 20 of Part |1 of the Paper Book
On 29th February, 1980, a letter was witten which is
Exh. P-3 and appears at page 21 of Part Il of the Paper
Book. This letter contains the proposal of sone |eaders of
Akali Party about the formation of seven Menber Ad-hoc
Conmittee and disbanding of the Wrking Committee of the
Akali Dal. On 1st March, 1980 Hukamana which is Exh. P-4 at
page 22 of Part 11 of the Paper Book was alleged to have
been issued by Akal Takht on its official |letter-head
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bearing its religious synmbol and seal. This Hukamana gi ves
approval to the aforesaid proposal and nmade an officia
announcement that the seven Menber Ad-hoc Conmittee woul d
fromthat date take wupon all the responsibilities of the
Shiromani ; Akali Dal .

Respondent No. 3 states in his evidence- that he was
not originally a candidate of Akali Dal but his candidature
was taken up at a subsequent stage and he was given a ticket
by the seven-nenber conmittee to contest the election. This
is corroborated by Exh. P-29/A because 2nd May, 1980 was the
| ast date for submitting nom nation and on 3rd May, 1980,
respondent No. 3 was given ticket by the seven- Menber Ad-hoc
Conmittee for Miktsar Constituency. See pages 90-92 of Part
1l of the Paper Book being the statenent of Dayal Singh
Shri Dayal Singh gave ~evidence on behalf of the appellant
and he clains to be the Secretary of Akali Dal of which the
President was Jagdev Singh Talwandi. According to him
Harchand Singh’s nane was included in the list Exh. P.W
29/ A and not Exh. P-4/1

On . 5th- May, 1980 the last date for wthdrawal of
candi dat ure expired. On 14th May, 1980, election neeting was
addressed in village Thandwala by S. Parkash Singh Badal, a
menber of the seven Menber Ad-hoc Conmittee appointed by the
Akal Takht and by respondent No. 3, the el ected candi date.
There were articles in Akali Tinmes by Surjit Singh, Chief
Editor on 16th May, /1980. These articles were to the effect
that it was a religious commtnent for every Sikh to cast
his vote for Akali Dal or to the candi date supporter by the
Akali Dal. One of the statements-in the article
174
was that Indira Congress was an anti-Si kh organisation. On
18th May, 1980, it was further stated in the said Akal
Times that a Sikh cannot be supporter of that organisation
and to have conmitnent wth the Congress was a sin against
Si kh Community’s interest.

In view of the nature of the points urged in this
appeal, it would be appropriate to refer to sone portions of
the witings in Akali Tinmes which were alleged to have been
hi ghlighted at several election neetings by respondent No.
3. One of the articles is Annexure P-5 which appears at page

23 of Part Il of the Paper Book. It is headed thus "A
Supporter of Indira Congress (1) cannot be a Sikh". It is
stated inter alia: "It beconmes a religious conmtnent for

every Sikh to treat his vote a property of the Akali Dal -and
should stick to it by all means. To be a Sikh, is to adhere
to the Curu. To follow the Sikhismis not a small thing, it
is gift bestowed by the Alm ghty Vaheguru. Those, who are
admtted into the Sikhfold, they protect this faith even at
the cost of their lives". "There are certain | eaders in the
I ndira Congress, who | ook Sikh by appearance. And they, for
their selfish and political motives, claim to be Sikhs.
There is no dearth of such persons who decl are thenselves to
be supporters of Punjab Panjabi |anguage and its culture,
and also they pretend to be protectors of the Sikh
interests. Actually they are wolves in sheep’s clothing"
There were several other articles to that effect which

have all been exhibited. It is manifest that propaganda on
religious lines was carried on. It is not necessary to set
out in detail all the contents of the various articles. As

an exanple one article may be menti oned whi ch was headed as
"A Sikh cannot be a Supporter of Indira Congress". The
article inter alia contained the foll ow ng-
"According to the press reports, the police is
harassi ng Sant Bhi nderwala, with the pretext of
enquiry. This is being done because the N rankaries are
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pressing to harass the Sikh | eaders. On the other hand,
the threatening letters received in the office of
Shiromani  Gurdwara Prabandhak Conmittee, and about
which all the Indian Newspapers have published reports
and which is being condermmed by all Sikhs, no | eader of
the Indira Congress has even spoken about that. On the
one hand the highest agency of police, the C B. |. is
conducti ng enquiry, about the nurder of Baba Gurbachan
Singh and if the N rnkaries are not satis-
175
fied with that, then a special commttee is instituted,
but on A the other hand, the Governor of Punjab M. Hathi on
the instance of Central Govt. is not going to appeal in the
Hi gh Court against the murders of thirteen Sikhs. This is
such a political policy which nmeans opposition of the sikhs
and di scrimnation agai nst the sikhism | amtold many tinmes
by ny friends that the attitude of the former Prime Mnister
M. Mrarji Desai was also anti-sikh. This is true and the
Akal i | Times has many tines wote about it. But the
opposition of Mrarji Desai ~ confirns nmy argunment because
Morarji Desai —also belongs to the 'sane congress stock to
whi ch Indira Gandhi belongs. 1n case of rule in India there
can be many differences between Indira Gandhi and Morarji
Desai but their anti-sikh attitude is comon. M. Indira
Gandhi never tried to prove that she has no enmty with the
si khs.

Wth these state of affairs, the sikhs, living in
Punjab and out of it, should think it seriously that
their political ‘and religious I|ife can then only be
saved if the akali dal rules in Punjab. In the com ng
el ections, the support of Indira Congress by any sikh
will be a stab in the back of sikh-interests".

It is alleged that on 24th May, 1980, respondent No. 3,
the elected candi date, addressed election nmeetings in
vil | ages Khokhar and Harika. - Respondent No. 3 mentioned to
the gathering that he was a candi date of Akal Takht. On 25th
May, 1980, it was further alleged that el ection neeting was
held at Miktsar. This neeting was adnittedly addressed by
Shri Parkash Si ngh Badal and respondent No. 3. There certain
statenments were nmade with which we shall deal later.

31st May, 1980 was the date of polling. The result was
declared on 1st June, 1980. The petiti oner/appellant filed
the election petition on 16th July, 1980, and on 14th
Cct ober, 1980 the petition was di sm ssed.

In support of the contentions in this appeal, it was
al l eged by counsel that the concept of secular denocracy is
the basis of the Indian Constitution. The  paranount and
basi ¢ purpose underlying section 123 (3) of the Act is the
concept of secul ar denocracy. Sec-
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tion 123 (3) was enacted so as to elinmnate “from the
el ectoral process appeals to divisive factors such as
religion, caste, etc. which give vent to irrationa
passions. It is essential that powerful enotions generated
by religion should not be permitted to be exhibited during
el ection and that decision and choice of the people are not
coloured in any way. Condemmation of electoral canpaigns on
lines of religion, caste, etc. is necessarily inmplicit in
the I anguage of section 123 (3) of the Act. Consequently,
the section nmust be so construed as to suppress the mschief
and advance the renmedy. Legislative history of this section
is important fromthis point of view The statenent of
obj ects and Reasons of the Amending Act, 1961 clearly
nmentions the object of the amendment . It was ' for curbing
conmunal and separatist tendencies in the country. It is
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proposed to w den the scope of the corrupt practice e
nentioned in clause (3) of section 123 of 1951 Act and to
provide for a new corrupt practice". In order to determne
whet her certain activities come wthin the mschief of
section 123 (3), regard nust be had to the substance of the
matter rather than to the nere formor phraseol ogy. The
i nhibition of section 123 (3) should not be permtted to be
circumvented indirectly or by circuitous or subtle devices.
The court should attach inmportance to the effect and inpact
of the acts conplained of and always keep in nind the
par amount purpose of section 123 (3) nanely to prevent
religious influence fromentering the electoral field. The
nature and consequence of an act nmay not appear on its very
face but the sane can be inplied having regard to the
| anguage, the context, the status and position of the person
issuing the statenent, the -appearance and know religion of
the candi date, the class of persons to whomthe statenent or
act is directed, etc.

W have to exanmine the facts of this case in. the
background of these principles. 1t was contended on behal f
of the appellant that section 123 (3) of the Act had been
violated for three different reasons:

(a) Sponsorship of ~the r espondent No. 3 and
distribution of election ticket to him for the Assenbly
el ections by the Akal Takht, which is "the suprene religious
authority of the Sikhs".

(See in this connection statenent of P. W 25-G ani
Pratap Singh at page 69 of Part |11l of the Paper Book!
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Appeal to religion, says counsel for the appellant, is
inmplicit in the very act of sponsoring of respondent No. 3
as a candidate at t he election by Akal" Takht on account of
the unique religious position it occupies and the trenmendous
religious authority and influence it w elds anongst the
si khs.

b) Issue of Hukammanma (exhibit P. 4) by the Jathedar of
the Akal Takht in the natter of Assenbly elections having
regard to the circunmstances in which it was issued
i ndicates that the approval of the Akal Takht was obtai ned
in order to give this decision a colourof religious

aut hority.
(See in this connection the evidence of G ani Pratap
Singh, P. W 25 at page 70 of Part |1l of the Paper Book).

(c) It is further urged that appealing to the voters at
el ection neetings held in Miktsar, Khokhar-and Harika Kal an
by referring to the Hukamama, to the witings in the Akal
Times and exhorting them to vote for respondent No. 3 by
applying to the religious sentinments and warni ng them of the
consequences of not doing so constitute appeal to religion

As these contention were not accepted by the |earned
Trial Judge, it would be necessary to anal yse the evidence
and the reasons of the learned Trial Judge for not accepting
these in order to deter- mne the contentions urged in this
appeal

Whether it was a Hukamama or not and whether in this
case Hukammana in the proper sense was issued by Shri Aka
Takht directing casting of the votes in favour of respondent
No. 3 and if so, what were the consequences of such
Hukamama, are questions that have been canvassed before us.
Sub-section (3) of section 123 prohibits "appeal by a
candidate or his agent or by any other person wth the
consent of a candidate or his election agent to vote or
refrain from voting for any person on the ground of his
religion, race, caste, conmunity or |anguage". The other
part of sub-section (3) of section 123 which defines corrupt
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practices is not relevant for the present purpose.

It will be necessary in this case to examne in detai
the concept of Shri Akal Takht anongst the Sikhs. In this
case we have the evidence of the |learned professors and
certain well-known text-books dealing with this question. H
178

A on behalf of respondent No. 3, it was urged that in
order to constitute a Hukammama proper, there were certain
conditions precedent which were required to be fulfilled
nanmely there should be a neeting of Sarbat Khalsa i.e. a
meeting of all the Sikhs and secondly a unani nobus deci si on
must be arrived at and than it should be followed by the
approval of Shiromani Gurdwara Prabandhak Committee and the
deci si on should be announced from Shri Akal Takht. If only
these conditions were fulfilled, submits counsel for
respondent No. 3 then a ~Hukammama proper wth all the
consequences of di'sobedience of Hukammama by a Sikh can be
said to foll ow.

It was wurged on behalf of the respondent No. 3 that it
was not. ‘open to the appellant to raise this contention
because in the election petition, it was stated that
Hukamama was i ssued. Respondent No. 3 had not stated in his
witten statenent that these conditions were required to be
fulfilled before a proper Hukamama could be issued. It was
urged that respondent No. 3 was hinself a Sikh and was a
menber  of the Akali Dal and must  have known the
prerequi sites, yet he did not raise these conditions. On the
ot her hand on behalf of the respondent No. 3 it was
submitted that in paragraph 9 of the witten staterment filed
by respondent No. 3, this point has been raised and it was
said that no Hukamama has been issued in favour of
respondent No. 3.

The author, Harjinder Singh Dilgeer in his book "d ory
of the Akal Takht" quotes at page 97 historian C. H  Loehlin
in his book "The Sikh and their Scriptures" at p. 1 thus:-

"The Akal Takht is ’'a preaching centre’ and also the

seat of political and religious conferences.. In fact

today the Akal Takht is the synbol of “politica
activity of the Sikhs. Al great Sikh novenents have
been Il ed fromthe seat of the Sikhs".

At page 99 in Appendix |I, ‘the author described
"Sarbat" as meaning whol e. Sarbat Khal sa nmeans collectivity
of the Sikh people. It is a theo-political doctrine, by
nmeans of which the Si khs assunme the powers and the status of
the centralised conscience and wll of the people. Sarbat
Khal sa was first used for the gathering of all Sikhs on the
days of Diwali and Baisakhi at Shri Akal Takht, Anritsar.
After 1721, the Sarbat Khal sa gathered twice in a year
179
before Shri  Akal Takht. Sarbat Khalsa wused to discuss the
guestions of Panthic interest at such gatherings and,
gurmatas out of the consensus of such neetings were passed.
The author of that book records that Sarbat Khal sa has nade
many i nmportant decisions which have changed the history of
the Punjab. These include acceptance of jagir (1733), to
build a fort at Amitsar (1747),to from Dal Khalsa (1748) to
attack Lahore (1760) etc. The usage of the term Sarbat
Khal sa began in the middle of the eighteenth century.
Previously, according to the author, every individual could
participate in the neetings of Sarbat Khal sa. Later on the
right got vested in the |eaders of the Msls. According to
the author, the last neeting of the Sarbat Khal sa was held
in 1805. It discussed the dispute of Lord Lake and Hol kar
After this Mharaja Ranjit Singh, according to this author
stopped political neetings and started taking decisions on
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the advice of his mnisters only. The author states that
even in the twentieth century, the major Sikh organisations
(the Akali Dal and the S. G P. C.) have opted not to revive
this institution and they decide major Sikh questions in the
Al Sikh Parties’ neetings. D

Hukamama according to the sane author in Appendix IV
at page 1022 is a word used for the Royal letters issued by
the Mughal enperors, but it has a wider neaning for the
Si khs. Whereas the Mughal orders were carried out under
conpul sion, the Sikh Hukamama was acted upon as a matter
of pride. Not only the performance of the Guru’ s order but
even the darshan (a look at of the @uru s Hukamama was
considered as an honour.  In that Appendix IV of the said
book the author gives several instances of Hukamanmas used.

According to the author, historians believe that the
step of constructing the Akal Takht near Hari Mandir was due
to Guru’s idea of ~ keeping temporal and spiritual centres
near each other so that both 'should influence each other
The author also refers that after the construction of Aka
Takht, @uru~ Hargobind i ssued Hukanmama (see also in this

connection. The Sikh Religion Vol. 1V, p.3 by MA
Macaul i ffe).

Kushwant Singh in his® book "A Hi story of The Sikhs
Vol ume |: 1469-1839 at page 63 di scussed the Akal Takht of
Har gobi nd as fol | ows:
180

" Across the Harimandir, he built the Akal Takht (the

throne of the Tineless God), where,  instead of chanting
hymrms of peace, the congregation heard ballads extolling
feats of heroism and, instead of |istening to religious

di scourses. discussed plans of mlitary conquests."

He further nentions that GCuru’s abode in fact became
like that of an Enperor. He sat on a throne and held court.
He went out with a royal wunbrella over his head ' and was
al ways acconpani ed by armed retainers. It has been described
that by this tine, the Akal  Takht had become a spiritua
place, a mlitary centre a political office, a court, a
pl ace for gatherings, a durbar and a throne issuing
Hukumamas (the royal letters).

It has been stated in the said book at page 32 that
Si khs used to assenbl e before the Takht twi ce a year and the
congregati on was called the Sarbat khal sa (the whol e khal sa)
and the decisions of the Sarbat khal sa were call ed Gurnatas.

It was contended before the | earned judge on behal f of
the appellant that the docunments Exh. P-1, Exh. P-2 and Exh.
P-4 were issued by Akal Takht and were therefore Hukamanas.
It was contended that these docunments showed  that the
candi dates were to be nom nated by the seven nenbers of the
Conmittee appointed by Akal Takht and they were the
candi dates of Akal Takht. It was urged that Akal Takht was
the highest religious authority and it was bounded duty of
all Sikhs to vote for the candidates nomnated by Aka
Takht. According to him Sikh voters could not deny the
dictate of Akal Takht. On the other hand | earned counsel for
respondent No. 3 urged that such Hukammama was not Hukammama
of Akal Takht but the letters witten by the Jathedar of
Akal Takht.

The | earned Judge came to the conclusion that it was
not necessary to go into the question as to whether Exhibits
P-1 and P-2 were Hukammamas or not as these were issued |ong
before the Assenbly elections and the portions of the
petition relating to these were ordered to be deleted.
Whet her Exhibit P-4 was a Hukamana or not, there was some
di spute and the |learned Judge referred to the oral evidence
of Dr. Fauja Singh, Prof essor  of Hi story, Punj ab
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University, Patiala, who was exanmined i n the Election
Petition No. 32 of 1980 (S. Satnam Singh Bajwa v. Sujagar
181

Si ngh Sakhwan and another decided on 24th March, 1981). He
had deposed that Akal Takht was founded by Guru Hargobind
Sahib, the Sixth Guru in 1606 A.D. On that occasi on he put
two swords one called the sword of "Mri’ and the other
called the sword of 'Piri’. "Mri’ and 'Piri are Persian
words and connote the tenporal authority and spiritua
authority respectively. The significance of putting these
two swords was to indicate the close relationship between
religion and its practice. Since Guru Arjan Dev, the Fifth
Quru, was subjected to torture by the Mighal Enperor
Jahangir a strong reaction against that act of tyranny was
wi t nessed anongst the Sikhs. It was wth that background
that the Sixth Guru decided to mlitarize the conmunity
al ong side of continuing to impart religious teachings. Ever
since the foundation of Shri Akal Takht it has held a unique
position in Sikh religion and Sikh history. During the

ei ghteent'h ~century, neetings of 'Sarbat khal sa’ were
i nvariably held at Shri Akal Takht tw ce a year-on Bai sakh
and Diwali days. At these gatherings, unani nmous resol utions

used to be passed which were known as 'Gurmatas’. All this
has been set out here in before and it is not necessary to
examine in any further details. It is undisputed that Shri
Akal Takht enjoys a uni que position anongst the Sikhs. There
is, however, difference of opinion between Dr. Fauja Singh
and G ani Partap singh regarding its powers as noted by the
| earned Trial Judge. Dr. Fauja Singh had stated that it was
a synbol of both political and religious powers whereas
G ani Partap Singh had stated that it was suprene religious
authority. Dr. Fauja Singh had been the Professor and the
Head of the Department of Sikh Hi.story in the Punjab
University from 1967-78 and since 1978 he is the Director,
Punjab Historical studies. He is a scholar of great repute
and well versed in Sikh history. He has been teaching the
subj ect since long. The learned Judge felt that his
statenent should be preferred and cane to the conclusion
that Akal Takht was a synbol of political and religious
powers. It was found, according to the |earned Judge on the
evi dence, that Exhibit P-4 was not taken in the form of
"@Qurumata.’ on the other hand, it was decision taken by the
| eaders of Akali Party at Fatehgarh Sahib witten by
Jat hedar Sadhu Singh on the letter-head of Shri Akal Takht
who announced it.

The | earned judge came to the conclusion that there was
no decision regarding the selection of candidates. The
| earned judge was of the viewthat if the statenent of Dr.
Fauja Singh was read, it cannot be held that the sane was a
Hukammama of Shri Akal H
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Takht. The |earned Judge referred to the view taken by P.C
Jain, J. in election Petition No. 32 of 1980).

In our opinionit 1is not a technical question whether
exhibit P-4 was a Hukammama or not. It is a question in-the
present controversy which has to be judged from a broader
perspective. As noted before in these natters the Court has
to exanine the effect of the statenments nade by the
candi date on his behalf upon the m nds and the feelings of
the ordinary average voters of this country.-See Zi yauddin
Bur hanuddi n  Bukhari v. Brijnphan Randas Mhra & Os.
(supra). It is undisputed that Shri Akal Takht enjoys a
uni que position anongst the Sikhs. it is indubitable that
any comuni cation from Shri Akal Takht which is represented
by em nent nmenbers of the Sikh conmunity as Hukammana woul d
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have great religious persuasive value even though strictly
speaking it mght or mght not be a Hukammama. For the
purpose of this appeal, it is not necessary for us to decide
whether in strict textual sense and strict rules of the Sikh
conmunity P-4 was a Hukammama or not. It was alleged that
Sardar Parkash Singh Badal represented it to be so and it
was so represented by the candidate hinself and having
regard to the background, it cannot be said that it did not
have the effect of a Hukammama on the community at |arge of
i nducing them to believe that ignoring the claim of the
candi date nom nated by Shri Akal That and represented to be
supported by Hukammama would be an act of sacrilege on the
part of a good Sikh

These questions should be very broadly decided. It
woul d not be an appeal to religion if a candidate is put up
by saying vote for hinl because he is a good Sikh or he is a
good Christian or-he Pis agood Mislim but it would an
appeal to religion if it is publicised that not to vote for
hi m woul d be against Sikh religion or against Christian
religion or against Hindu religion.or to vote for the other
candi dat e woul-d be an act against a particular religion. It
is the total effect of such-an appeal that has to be borne
in mnd in deciding whether there was an appeal to religion
as such or not. 1In each case, therefore, the substance of
the matter has to be judged.

In the case of / Shubnath Deogram v. Rant Narain Prasad
and others,(l) this Court reiterated that in substance it
woul d be an appeal 'on the ground of religionif the act in
guestion has the
[1960] | S.C.R p. 953.
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effect of giving the inpression that it would be irreligious
not to A vote for a particular party or person. M. Justice
Subba Rao, however, dissented from nmjority view on an
exam nation of the facts of that case.

Thi s question, however, has to be kept in viewwthin
proper limts and religious |eaders have right freely to
express their opinion on the conparative nerits of the
contesting candidates and to canvass for such of themas he
consi dered worthy of the confidence of the electorates. (See
in this connection the observations of this Court in the
case of Ram D al v. Sant Lal and others.(l) In Kultar Singh
v. Mikhtiar Singh,(2) this Court observed t hat in
considering as to whether a particular appeal nade hy a
candidate falls wthin the nischief of section 123 (3) of
the Act, the courts should not be astute to read the words
used in the appeal anything nore than what can be attri buted
to themon its fair and reasonabl e construction

In the light of these discussions for the purpose of
this appeal, it is not necessary to accept the subm ssions
on behalf of the appellant that nere sponsorship- of the
respondent No. 3 and distribution of election ticket to him
for the Assenbly election in the manner proved woul d anount
to an appeal to religion as such without considering the
other facts and circunstances and how it was put to the
people or to the electorate. For this purpose it would be
necessary to refer to the evidence of meetings at three
pl aces.

Regarding the neeting at Thandawal, counsel for the
appel lant did not press it before wus. The first neeting
which we have to consider is the neeting at Miktsar. P.W
12, Hardam Singh gave evidence about Miktsar. H s village
falls in Muktsar constituency and he stated that S or 6 days
before the date of the poll, a neeting was organi sed by the
supporters of respondent No. 3 at Miuktsar at about S P.M He
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attended the neeting. According to him this neeting was
addressed by Shri Parkash Singh Badal, ex-Chief Mnister,
Punj ab, Sant Harchand Singh Longowal and respondent No. 3
hinself. It was stated that Shri Badal nade a speech at
about 6.30 P.M He exhorted the audience to vote for
respondent No. 3 because he was a Gur Sikh. He said that he
had been put

(1) [1959] Supp. 2 S.C.R p. 748.

(2) [1964] 7 S.C.R p, 790.
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up as a candidate under the orders of the Akal Takht and it
was the religious duty of the Sikhs to vote for him He al so
showed one paper to the audi ence which according to himwas
a Hukamanma i ssued by the Akal Takht. He further stated that
there was good work done by respondent No.3 and he would
continue to do so if he was elected. It is deposed by P. W
12 that Sant Harchand Singh Longowal also made a simlar
speech. Thereafter, respondent No. 3 spoke and said that he
was a candidate of ~ Akal Takht” and it was the duty of the
Sikhs to vote for him He was cross-examned but nothing
very substantial cane out of it. He reiterated in his cross-
exam nation that Shri Badal told the audience that they
shoul d vote for respondent No. 3 because he had been set up
a candidate of Akal Takht. Shri Longowal and respondent No.
3 also spoke. He /denied the suggestion that he was not
present at that neeting.

P.W 13 also gave evidence about the neeting at
Muktsar. Me corroborated that Shri ~Parkash Singh Badal
Har chand Singh Longowal and respondent No. 3 addressed the
nmeeting. H's evidence was nore-in corroboration with what
has been stated. He however did not hear the speech of the
respondent No. 3 as he had left the neeting before that. He
stated in his cross-exanination that four  or five persons
bel onging to his village had acconpanied himto the neeting.
There was however nothing in substance with . what has been
st at ed.

As against this on behalf (of the appellant, three
persons gave evidence namrely RW 1, RW 2 and RW 8 RW
1 stated that there was a neeting in Miktsar about a week
before the polling at about 8.00 P.M which lasted upto 1.00
P.M Meeting, according to him was addressed by Shri
Prakash Singh Badal and Shri Harcharan Singh Fatanwali a.
According to this wtness whose name was Kashmri Lal, Sant
Longowal was neither present nor addressed the neeting.
According to him Shri Parkash Singh Badal only dwelt upon
the achi evenents of his governnent and the fact that no
I nspector was allowed to harass the voters particularly the
city voters. Oher speakers who addressed the neeting
represented Janta Party, Communi st Party and Bhartiya Janata
Party. According to him in the neeting majority of the
audi ence were Hindus, as Miktsar town conprised of al nost
70% of Hi ndu popul ation. In cross-exanination he stated that
he was a nenmber of Miktsar Minicipal committee and he was a
menber of the C.P.I. and C. P.1I.

185
had entered into alliance with Akali Party. The other facts
stated by himare not relevant on this point. A

Kri shan Kumar son of Shri Jagan Nath who was also a
Muni ci pal Commi ssioner, Miktsar was R W 2 and he spoke in
favour of respondent No. 3. According to him  Shri
Fatanwal ia and Shri Badal spoke but they spoke about the
achi evenents of their party and no appeal was nade in the
nane of Akal Takht or in the nanme of religion. According to
him H ndus outnunbered Sikhs by three tines. He also
admtted that he was a nenber of the Conmunist Party of
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I ndia (Marxist).

R W 8, the respondent No. 3 hinself was the next
person C who gave evidence in support of hinself. He said
that Shri Parkash Singh Badal visited Miktsar on 25th of
May, 1980 and addressed a public neeting there. That public
nmeeting was addressed by Chaman Lal Joghi, Raj Kunmar
G rdhar, Roshan Lal Joshi, Paras Ram Bagga, Jagroop Singh
and by him The above said H ndu gentlenen bel onged to the
Janata Party whereas Jagroop Singh bel onged to the Conmuni st
Party. The audience, according to him consisted of 75 per
cent of the H ndus and 25 per cent of the Sikhs. Shri Bada
had nmerely said that he had been the Chief Mnister of the
State for along tine and if he was el ected, he would serve
the people well. He admtted that he hinself was relative of
Shri Parkash Singh Badal -his daughter was married to the
younger brother of Shri Badal.

The | earned Judge has rejected the evidence on ground
of inprobability and on the ground that the evidence was not
sati sfactory because the witnesses had not stated that
version. to the  appel |l ant nor were these allegations
nmentioned-in the petition. The learned judge was further of
the opinion that in a constituency or place where Hindu
popul ati on out nunbered the Sikh population, it was unlikely

that appeal in the nanme of Sikh religion would be made. As
against this, the/following facts will have to be borne in
m nd:

Shri Prakash | Singh Badal had not ~chosen to cone and
deny the allegations. Indisputably he was present at the
neeting. He would have been the best person to deny the
al  egati ons nade about that neeting. It is not a question of
nerely proving a fact by adverse presunption. In case where
there is positive evidence to
186
prove a fact and there is no denial by the person who is
nost conpetent to deny that fact-and no reason was given for
his not giving evidence especiallyin the background of his
em nence and his position, his relationship with respondent
No. 3 and especially in view of the respondent No. 3 had in
fact been nom nated by the same group on behal f of the Sikh
conmunity with which Shri Prakash Singh Badal ~was so
intimately connected would lead to the conclusion that the
evi dence advance(l on behalf of the appellant nust  be
accepted. If that is accepted then the following facts
emer ge:

(1) it was represented to the ~electorate that
respondent No. 3 was a nominee of Akal Takht by no less a
person than the forner Chief Mnister of the State in the
presence of the candi date hinself:

(2) the candidate hinself nade the said statenent.

It follows therefore that an appeal to vote for
respondent No. 3 in the nane of Akal Takht with- all the
consequences of Hukammama of Akal Takht was highlighted
before the el ectorate.

The next nmeeting which is material is the neeting at
Khokhar. Here also P. W 17 Makhan Si ngh gave evi dence. H s
village falls in Miktsar constituency. He said that the
supporters of respondent No. 3 had convened a neeting at
Khokhar at about 12 noon about 6 or 7 days prior to the date
of poll. The neeting was held in the village Gurdwara.
Respondent No. 3 acconpanied by Shri Bal dev Singh Sibia and
4/ 5 ot her persons had cone to attend the neeting. Respondent
No. 3 addressed the neeting first. At the outset he tendered
an apology to the audience and said that he had pronised to
bring Shri Prakash Singh Badal to address this neeting but
he could not come as he was busy with the election work in
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ot her constituencies. Respondent No. 3 showed a paper and
described it as a Hukammama issued by the Akal Takht. He
stated that he had been given a ticket because he was a Cur
Sikh and it was the "religious duty of the Sikhs to vote for
hi mi', and he al so showed some back issues of Akali Times and
said that nost of the things were witten in these papers
but he wanted to give a gist of the same. He stated that any
Si kh who cast his vote in favour of Indira Congress did not
deserve to be called a Sikh. He also said that right to vote
was a sacred trust in favour of the panth and whoever
exercised this right against the order issued by the Panth,
woul d he regarded as a traitor to the panth. He mentioned

the @Qurus. In cross-exannation he stated that he owned
thirty acres of land and his vill age
187

was at a distance of tw miles from village Khokhar
According to him210 or 12 Hndus were also present in the
neeting. He said that ‘A he did not know if it was an of fense
to ask people to vote on the ground of religion

The next wtness was P. W 18, Milkiat Singh. His
village also fell in Miktsar constituency and he spoke that
in the Gurdwara of village Khokhar, nmeeting was held at
about 12 noon. He also corroborated that respondent No. 3
and Shri Bal dev Singh Sibia addressed this neeting. There
was corroboration of the evidence of this witness. In cross-
exam nation there was not nuch danage done to his testinony.

The next wtness was P. W 19, @Quranditta Singh. He
spoke of a neeting about 5/6 days prior to the date of pol
and the neeting was ‘held at about noon time in the village
Gurdwara n vill age Khokhar. Respondent No. 3-and Shri Bal dev
Singh Sibia addressed the neeting. He nore or |less
reiterated what was stated by the other w tnesses. In cross-
exam nation he stated that about 10 to - 15 H ndus were
present. He further stated that 22 or 3 days after the
neeting, the appellant had visited his village and solicited
his vote but he had replied that he had made a tour of 2/3
vill ages along with panthak candi date and for that reason he
was not in a position to promise to cast his vote for him

The witness for respondent No. 3 was one R W 6. She
was Snt. @urnmit Kaur wife of Malkiat Singh. She denied that
any neeting was held in their village and that she was
always in the village throughout the el ection:

Learned Judge found it difficult to rely on his
evidence. W do not see any intrinsic inprobability in
accepting his testinony especially in the absence of good
rebuttal evidence.

The next village is village Harika Kal an about which P
W 19 c@uranditta Singh gave evidence. To prove neeting at
Hari ka Kalan statenent of three witnesses Guranditta Singh
P. W 19, Sant Singh s/o Arjan Singh, P. W 20 and Gurdev
Singh s/o Bhajan SIngh, P. W 21 were relied. The latter two
wi t nesses belonged to village Harika Kalan. The first one
maki ng the statenment regarding the meeting at Hari ka Kal an
as well as neeting at village Khokhar. P. W 20 deposed that
an election neeting was held by the supporters of res
188
-pondent No. 3 in village Harika Kal an about 5/6 days before
the date of polls at village Gurdwara. Sinilar statenent was
made by Makhan Singh, P. W 17 regarding the neeting at
Khokhar. In cross-examnation, he admitted that he did not
neet the petitioner till the date of his evidence and no one
approached him to find out as to whether he attended the
neeting or not. The respondent No.3 called one Balla Singh
Sar panch resident of Harika Kalan, P. W S and Smt. Qurmt
Kaur resident of Khokhar P. W 6. Both the witness were
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interested in him

Learned Judge did not find it possible to accept their
testi nony.

Ina matter of this nature, the evidence naturally is
nostly oral. Therefore specially where the charge is a grave
one; nanely corrupt practice which if proved woul d
disentitle the candidate to contest the election for sone
time to cone, the Courts nmust proceed wth caution. An
el ection once held ought not to be treated in a |light-
hearted manner and defeated candidate should not get away
with it by filing election petition. See in this connection
the observations of Krishan Ilyer, J. in Rahim Khan v.
Khurshid , Ahmed & Ors.( See also the decision in the case of
Ch. Razik Ramv. Ch. J. S. Chauhan & ors.(2)

Ref erence was al so-nmade to the opinion of this Court in
Kanhai yalal v. Mannalal & Os(3). and M Narayana Rao v. G
Venkat a Reddy & ors(4).

Taking into account the totality of the evidence in the
back ground of the fact that sonme comunications from Aka
Takht call it Hukamana or any other nanme were issued and
the issues of editorials of Akali Tines, which were
mentioned by Shri Parkash Singh Badal as stated by the
wi tness on behalf of = the appellant and which is not denied
by Shri Parkash Singh Badal, we are of the opinion that in
this case appeal in the name of religion was nade on behal f
of respondent No. 3./ Though sonme facts stated in the ora
evi dence about the neetings had not- been stated in the
petition but when evidence were tendered and were not shaken
in cross-examnation ‘and the versions have a ring of truth
in the back
(1) [1975] | S C R 643.

(2) A I R1975 S.C. 567.

(3) 11976] 3 S. C R 808.

(4) 1.S.C R 490.
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ground of other facts, we are of the opinion that the case
of appeal to religion by the respondent No. 3 has been
proved in this case. A This concl usion becones irresistible
in view of absence of any express denial by Shri Parkash
Singh Badal and in the absence of any explanation for not
calling him as a witness on this point. Several decision of
this Court have laid down various tests to determne the
standard of proof required to establish corrupt practice.
Wiile insisting on standard of strict proof, the Court
should not extend or stretch this doctrine to such an
extreme extent as to nake it well. nigh inpossible to prove
an allegation of corrupt practice. Such an approach would
defeat and frustrate the very | audabl e and sacrosanct object
of the Act in nmaintaining purity of the electoral process
(See the observations in the case of Ram Sharan Yadav v.
Thakur Muneshwar Nath Singh and ors. (G vil Appeal No. 892
(NCE) of 1980).

In the prenmises the respondent No. 3 was guilty of
corrupt practice as mentioned in sub-section (3) of section
123 of the Act. In the result his election is set aside and
the seat is declared vacant. The findings of this Court
about the corrupt practice of respondents No. 3 be forwarded
to the President of India for appropriate action under
section 8A of the Act.

A point was made about the petition being not properly
verified inasmuch as the source of information had not been
nmentioned. On behalf of the appellant, counsel drew our
attention to section 83 of the Representation of the People
Act, 1951. This point was exanined by a Division Bench of
the Calcutta H gh Court in the case of Padmabati Dasi v.
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Rasi k Lal Dhar.(1) | amof the opinion that a proper reading
of that deci sion woul d i ndicate that for a proper
verification of an affidavit or a petition based on certain
information, the source should be indicated but | do not
wish to examne this question any further because no
objection at the initial stage was taken and specially in
view of this Court’'s decision in Ziyauddin Burhanuddin
Bukhari v. Brijmhan Randas Mehra and ors. (supra) and in
Hardwari Lal v. Kanwal Singh (2) on an appropriate occasion
this question may require a fuller consideration

The decision of the learned Trial Judge is set aside

and the appeal is al l owed. Respondent No. 3 will pay the
costs of this appeal
A P.J. Appeal all owed.

(1) 1.L.R XXXVI| Calcutta, 259 at 260.
(2) [1972] 2 S.C'R 742
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