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ACT:

Constitution of India, 1950, “Article 136-Power to
grant special |eave in Rent cases where three courts have
accept ed the plea of bona fide personal requirenents-onus
of proof lies on the petitioner tuition to prove

unj ust ness of t deci si ons o] the court ~as to bonafide
personal need- Subsequent events nust al so be | ooked' into by
the Courts as regards continued requirenent for persona
pur poses- Tam | Nadu Buil di ngs (Lease and Rent Control) Act,
1960, Section 10 (3) (i) and (iii), scope of,

HEADNOTE

The respondent-1andl ord through —an instrument inter
Vi vos filed seven petitions for ejectnment under section
10 (3) (i) and (iii) of the Tam | Nadu Buil di ngs (Lease
and Rent Control) Act, 1960 (Tam | Nadu Act XVII1 of 1960
as anended by Act I of 1980) agai nst ~seven different
tenants. Four out of these occupied shop prem ses on the
ground floor while the other three occupi ed residentia
prem ses on the first floor of a building situated at Door
No. 14, Pursuawal kam Hi gh Road, Madras. The plea of /bona
fide personal requirenment was accepted by the trial /Judge
who decreed all the petitioner and passed orders of eviction
agai nst every one of the seven tenants. One of these, who
occupied a so-called shop nmeasuri ng 4 x 4 under a
st ai rway, and another tenant 1in the residential portion
on the first floor acquiesced in the decree of eviction
passed against them Five out of the seven tenants filed
appeal s against the orders of their eviction. The Appellate
Authority dismssed all the three appeals of the tenants
of the shop premises on the ground floor, but allowed the
appeal s filed by the two tenants of the residentia
prem ses on the first floor. Thus the respondent
succeeded in obtaining decrees for possession agai nst al
the four tenants on the ground floor and one tenant on the
first floor. Against the said orders of the Appellate
Court, the appellant alone preferred a Cvil Revision
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Petition (CRP. 122 of 1979) before the H gh Court. The High
Court dismssed the petition. Hence the tenant’s appeal by
speci al | eave of the Court.

Al'l owi ng the appeal, the Court

AN

HELD: 1.1 The jurisdiction of the Supreme Court to

grant special |eave to appeal under Article 136 of the
Constitution has to be exercised sparingly. Concurrence of
three Courts, as in this case that the respondent has

proved that he requires the suit prem ses bona fide for
hi s personal need, UNDOUBTEDLY has relevance on the
guesti on whet her the Supreme Court shoul d

103

exerci se its jurisdiction wunder Article 136 of the
Constitution to review a particular decision of the Courts
bel ow. But, that cannot ~possibly nean that injustice mnust
be perpetuated because” it has been done three tines in a
case. [105-H]

1 2 In the instant case, by dramwing a priori
concl usions-the Courts have denied justice to the appellant.
The trial court deluded “itself into believing as proved,
what renmained to be proved by the production of evidence
whi ch could have been produced but was not only not
produced but was suppressed. The first = appellate court

deci ded the question of |andlord s bonafide requirenent by
the application of formula which confuses ’'requirenent’ or
"need’ with 'desire’. And, the H gh Court refused to apply
its mnd to a question which, if ~examned, could have
altered the course of justice. [106E-F]

1. 3 The burden of showing that a concurrent decision
of two or nore Courts or Tribunals is manifestly unjust lies
on the appellant. But once that a burden is discharged, it
is not only the right but the duty of the Supreme Court to
remedy the injustice. [I1]A-B]

1. 4 The argunent that such an interference by the
Supr eme Court may lead and in practice, does lead to
di fferent standards being applied by different courts to
find out whether a concurrent decision is patently illega
or unjust is inevitable in the present dispensation
Quant atively, the Suprenme Court has - a vast jurisdiction
whi ch extends over matters as far apart as Excise to
El ections and Constitution to Crinmes. The Court sits in
Benches and not en banc, as the American Suprenme Court
does. Indeed, even if the entire Court were to sit to hear
every one of the matters which have been filed during any
year a certain ampunt of individuality in the response to

i njustice cannot be avoided. It is a well-known fact of
constitutional history, even in countries where the whol e
court sits to hear every case, that the conposition of
najorities is not static. It changes fromsubject to
subj ect though, perhaps, not fromcase to case. Persona
responses to injustice are not esotenic. |ndeed, they

furni sh refreshing assurance of close and careful attention
which the Judges give to the cases which come before them

The litigating public will not prefer a conputerised
syst em of admi ni stration of justice: only, that the
Chancellor’s foot must treadwarily. [| O6A-D]

1. S In appropriate cases the Court must have regard

to events as they present thenmselves at the time when it is
hearing the proceedi ng before it and nmould the relief in
the light of those events.[I|IIE]

Hasmat Rai v. Raghunarh Prasad [1981] 3 SCR 605
fol | owed

OBSERVATI ON: [It is quite disparaging to describe
atenant’s attenpt to resist eviction by |lawful nmeans as a
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"hue and cry". And, it is inequitous in the extreme that any
court of law, and least of all a Rent Act tribunal which
has to deal with a human problemof great nagnitude
should regard it as a matter of no nonment that an order of
eviction will throw the tenant on the street. A judge

does not have to wear a shoe in order to know where it
pi nches. Therefore, he does not have to face the prospect
of being driven to the street in order
104

to realise what it nmeans. His training | ega
equi prent and experi ence of life are his tools of
education and social awareness. This does not mean that a
decree of eviction can never be passed against a tenant
but, whether the provisions of a |aw specifically require
it or not the court has to have regard for all t he
aspects of the matter before it and the foreseeable
consequences of the order which it proposes to pass]. [|O8D
Fl

JUDGVENT:

ClVIL APPELLATE ~JURI SDI CTION: Civil Appeal No. 3358 of

1979.

Appeal by Special |leave formthe Judgnent and order
dated the 31st COctober, 1979 of the Madras H gh Court in C
R P. No. 122 of 1979.

C. S. Vaidyanathan for the appellant.

V. M Tarkunde and Shakeel Ahned for the Respondent.

The Judgnent of the Court was delivered by

CHANDRACHUD, C.J.:  The respondent-landlord filed 7
petitions for ejectnment against 7 different tenants. Four
out of these occupi ed shop prem ses on the ground fl oor and
t he ot her 3 occupied resi dential prem ses on the first
floor of a buil ding situated at Door No. 14,
Pur suawal kam H gh Road, Madras. The appellant is one of
the four tenants of a shop on the ground floor

The case of the respondent is that he is running a
whol esal e business in textiles on the first floor of a
buil ding at 93, Godown Street, Madras; that” it is
i nconveni ent and uneconom cal for him to carry on his
busi ness there; that he was incurring heavy losses in his
whol esal e busi ness by reason of conditions peculiar-to the
| ocati on of his business and that, therefore, he wanted  to
wi nd up the whol esal e business and start a retai
business in the building which was in the —occupation of
his tenants.

The | ear ned trial Judge decreed all the petitions
and passed orders of eviction against every one of the 7
tenants. One of these, who occupied a so-called shop
neasuring 4 x 4 under a stairway, acqui esced in the
decree of eviction passed agai nst him The other 3
tenants of the shop preni ses chal | enged the decrees of
eviction passed against them by filing appeals before the
Appel |l ate Authority.

105

In so far as the residential prem ses are concerned, 2 out
of the 3 Atenants on the first floor filed appeal s against
the eviction decrees. The third tenant, Ilike the ground
floor tenant under the stairway, acquiesced in the decree.
In short, S out of the 7 tenants against whom decrees
for eviction wer e passed, filed appeals while the
remai ning two did not.

The Appel l ate Authority disnissed all the 3 appeals
of the tenants of the shop prem ses on the ground floor but,
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allowed the appeals filed by the two tenants of the
resi denti al prem ses on the first floor. The conbined
result of the proceedings in the trial Court and the first
appel l ate Court was that the respondent succeeded in
obt ai ni ng decrees for possession against all the 4 tenants
on the ground floor and 1 tenant on the first fl oor

Qut of the 3 tenants on the ground floor against
whom decr ees for eviction were confirned by the Appellate
Authority (the fourth tenant not having appealed), only
one, nanely, the appellant herein, went to the Hi gh Court
by way of a civil revision petition (C.RP. No. 122 of
1979). The other two tenants on the ground floor accepted
the decree of eviction confirned by the Appellate Authority.
Thus, the position which obtained during the tendency of the
civil revision petition before the Hi gh Court was that the
respondent had succeeded, finally and conclusively, in
est abl i shi ng hi s right to recover or in recovering
possession from 3 out of the 4 tenants of the shop prenises
on t he ground floor and 1 out of the 3 tenants of the
resi denti'al premses on the first floor. The High Court
havi ng dismissed the civil revision petition, t he
appel l ant has filed this appeal by special |eave.

It cannot be over|l ooked that three courts have
hel d concurrently in this case that the respondent has
proved that he required the suit prem ses bona fide for his

personal need. Such concurrence, undoubt edly, has
rel evance on the question whet her ~this Court should
exercise its jurisdiction under Article 136 of the
Constitution to review a par ti cul ar deci si on. That

jurisdiction has to be exercised sparingly. But, that
cannot possi bly mean that injustice nust be  perpetuated
because it has been done

three times in a case. The burden of showi ng that a
concurrent decision of two or nmore Courts or Tribunals is
mani festly unjust lies on the appellant. But once that

burden is discharged, it is.not only the right but the
duty of this Court to renedy the injustice. Shri
Tar kunde, who appears

106

for the respondent, argued that this may lead and, in

practice, does lead to different standards being applied
by different courts to find out whether a concurrent

deci si on is patently illegal or unjust. That .in the
present dispensation, is inevitable. Quantitatively, the
Supreme Court has a vast jurisdiction which extends over
matters as far apart as Excise to El ections and
Constitution to Crines. The Court sits in Benches and not
en banc, as the Anerican Suprene Court does. |ndeed, even

i f the entire Court were to sit to hear every one of the
ei ghty-thousand matters which have been filed this year, a
certain anmount of individuality in the response to
i njustice cannot be avoi ded. It is a well-known fact of
constitutional history, even in countries where the whole
court sits to hear every case, that the conpositi on of
majorities is not static. It changes from subject to
subj ect though, perhaps, not fromcase to case. Persona
responses to injustice are not esoteric. |ndeed, they
furnish refreshing assurance of close and carefu
attention whi ch the Judges give to the cases which come
before them W do not bel i eve t hat the litigating
public wll prefer a conput eri sed system of
adm ni stration of justice: only, that the Chancellor’s foot
must tread warily.

Counsel for the appellant, Shri Vaidyanat han, has
di scharged admirably the heavy onus which Iies upon himto
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establish that the decision come to by three courts in this
case i s such as cannot possibly be accepted. W will proceed
to show immediately how by drawing a priori conclusions,
t he courts, with great respect, have denied justice to
the appellant. The trial court del uded itself into

beli eving as proved, what remained to be proved by the
producti on of evidence which could have been produced but
was not produced. The first appellate court decided the

guestion of landlord s bona fide requirenent by the
application of a fornula which confuses ’'requirenent’ or
" need’ with "desire’. And, the High Court refused to

apply its mnd to a guestion whi ch, if exam ned, could
have altered the course ‘of justice.

The firm called "Artex conpany’ of which the
respondent is a partner, is in occupation of business
prem ses situated at 93, Go  down Street, Madras. The firm
took those prem ses on a |lease dated Decenber 21, 1973
for a period of 21 years ending wi th Decenber21, 1994.
Even to-day that |ease is good for another ten years. The
reasons given by the respondent for seeking the eviction
of the appellant and the other six tenants are these. The
main gate of the Godown Street premises is opened at 9.00
a.m and
107
is closed at 5.00 p.m, making it inpossible for himto
receive his A custoners before 9.00 AM O after 5.00
P.M; there is severe conpetition ~anpbngst the whol esale
busi nessnen in the Godown Street; and, there is a great
deal of traffic congestion on the Godown Street. These
ci rcunst ances have enornously affected the business and

since, the firmis incurring |osses day by - day, it
wanted to w nd up the whol esal e business and start a
retail busi ness in the premses which are in the

occupation of the tenants.

The appel | ant chal | enged the contention of t he
r espondent t hat he was incurring | osses in his whol esale
busi ness at Godown Street and called upon himto produce
t he bal ance- sheet, | nconetax returns and account books
of the firm instead of producing these docunents which
woul d have reflected the financi al position of the
whol esal e business, the appellant offered the lanme excuse
that the balance-sheet was in the custody of his auditor
who was out of station. It seens to us surprising that,
i nst ead of drawing an adverse inference against t he
respondent for non- producti on of docunents which he was
call ed upon to produce, the trial court accepted the ipse
dixit of the respondent that he was incurring |osses in
hi s whol esal e busi ness, wherefor it had beconme necessary
for himto obtain possession of the suit premses in order
to start a retail business. The sole or, at least, the
mai n reason why the ' respondent requires the suit prenises
is that his present place of business is so located as to
cause loss to the business. Evidence showing that the
busi ness was running into a |loss was not only not produced
but t suppressed.

Having seen that the trial Court accepted the case of
the respondent without an objective and careful assessnent
of the evidence bearing upon the so-called requirenment of
t he | andl ord, we wil | turn to the judgnent of the
Appel | ate Aut hority. The | ear ned appel | ate Judge says
that the single ci rcunst ance that the respondent was
running his business in tenanted prem ses was sufficient
to justify the conclusion that his requirement of the suit
premnm ses was bonafide. After recording this conclusion, the
| ear ned appel | ate Judge proceeds to say:
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"The hue and cry of the tenants in the ground floor
portion of the petition-nentioned prem ses that they

will be thrown to the street in the event of an order
of eviction bei ng passed need not at all be
consi dered. The very fact H
108
t hat the respondent had filed this petition
i medi ately after hi s purchase of the property in the year
1975 goes a | ong way to prove that his very purpose of
pur chasi ng t he prem ses rmust have been to set wup his
busi ness whether wholesale or retail in the petition-

nmeti oned prem ses.”

The appellate Court went one step ahead of the
respondent by nmaking out . a case for himwhich he hinself
di d not think it proper to make. It was not his case that
he wanted possession of the  suit prem ses for the reason
that he was carrying on his business in tenanted
prem ses. H's case was that it 'had beconme unecononmical to
run the whol esale business inthe Godown Street prenises
and therefore he wanted to start a retail business in his
own building which was i npossession of the appellant and
ot her tenants.

Apart fromthis, it is quite disparaging to describe
atenant’'s attenpt to resist eviction by |awful nmeans as a
"hue and cry". And, it is inequitous in the extreme that any

court of law, and least of all a Rent Act tribunal which
has to deal with a human problem of great nagnitude
should regard it as' a matter of no norment that an order of
eviction will throw the tenant on the street. A judge

does not have to wear a shoe in order to  know where it
pi nches. Therefore, he does not have to face the  prospect
of being driven to the street in order to realise what it
neans. His training, |egal equipnent and experience of life
are his tools education and social awareness. W ' do not
suggest that a decree of eviction can never be passed
against a tenant but, whether the provisions of a |aw
specifically require it or not, the court has/ to have
regard for all the aspects of the natter before it and the
f oreseeabl e consequences of the order which it proposes to
pass. Finally, it is inmpossible to subscribe to the view of
the appellate Court that the very fact that the respondent
had filed the eviction petitions imediately after he
pur chased the property, proves that the purpose of
pur chasi ng the property was to set up a business there,
"whet her whol esale or retail"

The  judgnent of the Hgh Court is in the nature of
an order of sunmary dismissal of the revision petition.
After allotting a page and three quarters to the re-
statement of the argunents nade before it, the H gh Court
di sposed of the proceeding in the following | | few lines:
109

"I amafraid that once the authorities bel ow have taken

into account all these circunstances and have cone

A to the conclusion that the requirenment of the

respondent is bonafide, it is not for this Court, as if

a court of appeal, to go into these facts again and

hol d agai nst the respondent herein. Consequently, the

civil revision petition fails and is dismssed." B

The Hi gh Court is right that, sitting in revision
it could not have reappreciated the evidence in the case as
i f it were a court of appeal. But, in saying so, the High
Court, wth respect, mssed the real point in the case.

The mai n contention of the appellant before the
Hi gh Court was that so long as the eviction petitions were
pendi ng inthe trial Court and the first appellate Court,
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it could not be predicated with certainty as to in how
nmany cases the respondent woul d succeed finally. That
position had crystalised after the Appellate Authority had
rendered its judgment. As stated by us at the beginning of
this judgment, | out of the 3 tenants on the first floor
did not challenge the decree for eviction passed by the
trial Court. The | andlord had, therefore, succeeded finally
against him Qut of the 4 tenants of the shop prem ses on
the ground floor, the tenant under the stairway did not
chal |l enge the decree for evi ction passed agai nst him by
the trial Court. W will, however, |eave that gentleman
al one, since he was in possession of an area neasuring 4’
Xx 4 only. The remaining 3 tenants on the ground floor

i ncluding the appel | ant , had filed appeals against the
decrees of eviction but, all the three appeal s were
di smissed by the Appellate Authority. Two out of these 3
tenants did not -~ challenge the decrees passed by the
appel | ate Authority, with the result that the respondent
succeeded finally and conclusively against those 2 tenants.
The position which thus energed for the first tinme when the
civil revision petition was being -argued before the Hi gh
Court was that, the l-andl ord had succeeded finally in
obtaining orders for eviction against 3 out of the 4
tenants on the ground floor and 1 out of the 3 tenants on
the first floor. This position had undoubtedly brought about
a change in the state of affairs which existed at the
i nception of the ejectnment proceedi ngs and which existed
partly during the tendency of~ the proceedings before
the Appellate Authority. Erasing  hinmself on the change in
the factual position which had cone about after the
Appel | ate Authority gave its decision, the appellant argued
bef ore the Hi gh

110

Court that the subsequent events ought to be taken into
account for t he pur pose of ~ finding out whether the
| andl or d still required the shop prem ses in possession
of the appellant, which, it would appear, adneasure about

308 square feet. That contention was brushed aside by the
H gh Court with the short order extracted above.

No aut hority is needed for the proposition that,
in appropriate cases, the Court nust have regard to events
as they present themselves at the time when it is hearing
the proceeding before it and mould the relief in the |ight
of those events. W nay, however, draw attention to a
deci si on of this Court in Hasnat Rai v. “RaghuC nath
Prasad, (I) the ratio of which nay be stated thus:

VWhen an action is brought by a landlord for the
eviction of a tenant on the ground of persona
requirenents, the landlord's need nmust not only be shown
to exist at the dat e of the suit, but it nust exist on
the date of the appellate decree, or the date when a
hi gher Court deals with the matter. During the progress
and passage of proceeding fromcourt to court, if subsequent
events occur which, if noticed, would non-suit the
| andl ord, t he court has to exam ne and evaluate those
events and nould the decree accordingly. The tenant is
entitled to show that the need or requirenent of the
landl ord no nore exists by pointing out such subsequent
events, to the court, including the appellate court. In
such a situation, it would be incorrect to say that as a
decree or order for eviction is passed against the tenant,
he cannot invite the Court to take into consideration
subsequent events. The tenant can be precluded from so
contendi ng only when a decree or order for eviction has
becorme final. (See pages 606-607).
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Justice R S. Pathak, who concurred with Justice D. A Desa
and Justice Venkataramn ah, expressed the sane view thus:

It is well settled nowthat in a proceeding for
the ej ect ment of a tenant on the ground of per sona
requi rement under a statute controlling the eviction of
tenants, unless the statute prescribes to the contrary, the
requi rement mnust

(1) [1911] 3 S.C R 605
111

continue to exi st on the date when the proceeding
is finally A disposed of either in appeal or revision, by
the relevant authority. That position is indisputable. (See
page 624).

The Hi gh Court having failed to consider t he
ci rcunst ances whi ch had arisen before it for the first tinme,

it becones our duty to have regard to them Having
consi dered the evidence in the case, particularly the fact
that the landlord has obtai ned decrees for possessi on

against 3/ out of the 4 tenants on the ground floor and 1
out of the 3 tenants on the first floor, we do not see any
justification for evicting the appellant from the prenises
in his occupation. The |landlord s requirement, such as it

is, is more than adequately met by the eviction of those
4 tenants.

It is doubtful ~whether the respondent would have at
al | succeeded in any one of the 7 cases if, the tria

court had correctly appreciated the effect of suppression
of the materia

docunent ary evi dence by him ~ But, the eviction decrees
passed agai nst 6 out of “the 7 tenants are now an
acconpl i shed fact and those matters, having been finally
det erm ned, cannot be reopened.

For these reasons, we allow this appeal and set
aside the judgments of the H gh Court, the Appellate
Aut hority and the trial Court: The respondent’s petition
for eviction of the appellant -~ will stand dismssed.
Respondent shall pay to the appellant the costs of all the
three Courts, which we quantify ‘at rupees five thousand. F
S R Appeal al'l owed.
112




