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ACT:

Public Service-Term nation of Service of a tenporary
governnment servant on the allegation of msconduct and
corruption without follow ng provisions of Article 311(2) of
the Constitution is void and violative of Articles 14 and 16
Conpetent Authorities cannot circumvent the nmandate of
Article 311(2) and resort to the guise of ex-facie innocuous
termination order-U P. GCovernment ~ Servants Conduct ' Rul es
1956, Rule 29 read wth Constitution of India, Articles
14,16 and 311 (2). D

HEADNOTE
On an allegation that the appellant, a tenporary Sub-
i nspector of Police, while posted at Pithoragarh  had
contracted in Novenber 1964 a second nmarriage, while his
first wife was alive, wthout obtaining the prior pernission
of the Governnent and in violation of Rule 29 of the U P
CGovernment Servants’ Conduct Rules, 1956 the Superintendent
of Police, Shahjahanpur initiated in 1968 disciplinary
proceedi ngs under section 7 of the Police Act against him 1
However, after the evidence was closed in January 1970, the
Superi ntendent noticed that his action was Wi t hout
jurisdiction and pointed out the sane |lo the Deputy
| nspector Ceneral of Police, Bareilly Range, who ordered the
guashi ng of the disciplinary proceedi ngs on March 12, 1970.
About this time the Inspector Ceneral of Police, Utar
Pradesh issued a circular letter to the Superintendent of
Pol i ce throughout the State requiring themto submt a |ist
of Sub-Inspectors who fell in any of the follow ng three
cat egori es:
1. \Whose reputation and integrity is very |ow and/or
2. \Wo are generally involved in scandals, |ike drinking,
imorality, etc. which blackens the face of the U P
Pol i ce and/ or
3. Everywhere they are a big problem because they
encour age ganbl i ng, exci se of f ences, br ot hel s,
crimnals, etc.
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The Superintendent of Police, Shahjahanpur drew up a
list of such Sub-Inspectors on February S, 1970 and directed
themto appear before the Deputy Inspector GCeneral of
Police, Bareilly Range on February 10, 1970 during his
2
i nspection of the district. The list included the nane of
the appellant with the note:

"A corrupt officer, who is not straight forward.

Married two w ves agai nst Governnent Servants Conduct

Rul es. Does not do his duty sincerely. \Werever he goes

creates problen'.

Thereupon, on April 27, 1970, the Deputy Inspector
General of Police, Bareilly Range, nmade an order purporting
to be wunder the rules published by Notification No. 230/
1953 dated January 30, 1953 that the appellant’s services
were not required any nore and were termnated wth one
nonth's pay in lieu of notice.

The appel |l ant thereupon filed a Wit Petition in the
H gh Court agai nst the order termnating his services and on
Noverber ‘17, 1972 a |learned Single Judge of the Allahabad
H gh Court dismissed the Wit Petition holding that the
order of termination was passed bonafide, that it was an
order of termnation sinmpliciter and that it did not
constitute the rempval of the appellant. fromservice. On
appeal filed by the appellant that vice was endorsed by a
Di vision Bench of the H gh Court by its judgnent and order
dated March 13, 1973 and the appeal was disnissed hol di ng
that the inpugned order was ex-facie innocuous and coul d not
be said to cast any stigm or be regarded as inposing the
puni shment of dism ssal or renoval. Hence the appeal by
Speci al Leave of the Court.

Al'l owi ng the appeal, the Court
N

HELD, 1. It is well settled that in dealing with a
government servant the State nmust conform to t he
constitutional requirements of Articles 14 and 16 of the
Constitution. An arbitrary exercise of power by the State
viol ates these constitutional guarantees, for a fundanenta
inmplication in the guarantee of equality and of protection
against discrimnation is that fair and just treatnent wll
be accorded to all, whether individually or jointly as a
class. When a government servant satisfies the Court prinma
facie that an order termnating his services violates
Articles 14 and 16 the conpetent authority nust di scharge
the burden of showing that the power to terminate the
services was exercised honestly and in good faith, on valid
considerations fairly and wi thout discrimnation. [S-E-Q

2. Wiere the services of a governnent | servant on
temporary appointnment arc termnated on the ground that his
reputation for corruption nakes hi munsuitable for retention
inthe service, the reputation for corrupt behavior nust be
based on sonething nore than a nere allegation. The State,
and for that matter any statutory enpl oyer must take great
care when proceeding to term nate a career on the ground of
unsuitability, to ensure that its order is found in
definable material, objectively assessed and relevant to the
ground on which the termnation is effected. [6-C E]

In the instant case, the Superintendent of Police did
not apply his mind to the requirenents of the case. The
Superi ntendent of Police has noted that the
3
appel | ant created problens wherever he went, but it is not
di sclosed in the affidavits what those problens were and
that the problens were of the nature specifically indicated
by the <circular issued by the Inspector General of Police.
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The ot her grounds nentioned in the report of the
Superi ntendent of Police are equally vague and unspecific. [
6A- B]

3. VWere allegations of nisconduct are |evel ed agai nst
a Government Servant, and it is : case where the provisions
of Article 311 (2) of the Constitution should be applied(l
it is not open to the conpetent authority to take the view
that holding the enquiry contenplated by the clause woul d be
a bother or a nuisance and that therefore it is entitled to
avoid the mandate of that provision and resort to the guise
of an ex-facie innocuous termnation order. The Court will
viewwith great disfavour any attenpt to circunvent the
constitutional provision of Article 311 (2) in a case where
that provision cones into play.

[6-GH, 7A-B

JUDGVENT:

Cl VI'L APPELLATE JURI SDICTION:. Civil Appeal No. 621 of
1975

Appeal by Special leave fromthe Judgnent and order
dated the 13th March, 1973 of the Allahabad H gh Court in
Speci al Appeal No.9 of 1973.

R K Garg and M Qanaruddi n for the Appellant.

Prithvi Raj and Ms. Shobha Di kshit for the Respondent.

The Judgnent of the Court WCI S del ivered by

PATHAK, J This appeal by special leave is directed
agai nst the judgnent and order of the Allahabad H gh Court
di smssing the appellant’s wit ~ petition against an order
term nating his services.

The appel | ant, Nepal Singh, was enployed in a tenporary
capacity as Sub-Inspector of Police. He was serving at
Shahj ahanpur in 1968 when the Superintendent of | Police,
Shahj ahanpur initiated disciplinary proceedi ngs under S.7 of
the Police Act against himon the charge that while posted
at Pithoragarh he had, in Novenber, 1964, contracted a
second marriage while his first wife was alive, and as this
was done without obtaining the prior permission of the
CGovernment the appellant had violated Rule 29 of the U P.
Governnment Servants’ Conduct Rules, 1956. The  appell ant
filed a reply and denied the charge. The oral testinony of
about twelve w tnesses for the prosecution and an —al nost
equal nunber for the defence was recorded. But in January,
1970 t he Superi nt endent
4
of Police, Shahjahanpur wote to the Deputy  I|Inspector
General of Police, Bareilly Range that as the act alleged
agai nst the appellant related to the district of Pithoragarh
the disciplinary proceedings taken by himwould be wthout
jurisdiction unless there was an existing order transferring
t he proceedi ngs from Pithoragarh to Shahj ahanpur
Accordingly, on March 12,1 970, the Deputy I|Inspector General
of Police, Bareilly Range ordered the quashing of the
di sciplinary proceedings. It appears that no further action
was taken and the proceedi ngs were dropped.

About this time the Inspector Ceneral of Police, Utar
Pradesh issued a circular letter to the Superintendents of
Police throughout the State requiring themto submt a list
of Sub Inspector who fell in any of the following three
cat egori es:

"1. Whose reputation and integrity is very | ow and/or

2. Wo are generally involved in scandals, like

drinking, inmmrality etc. which blackens the face
of the U P. Police and/or.
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3. Everywhere they are a big problem because they
encourage ganbling, excise offences, brothels,
crimnals, etc.

The Superintendent of Police, Shahjahanpur drew up a
list of such Sub-Inspectors on February S, 1970 and directed
themto appear before the Deputy Inspector GCeneral of
Police, Bareilly Range on February 10, 1970 during his
i nspection of the district. The list included the nane of
the appellant with the note;

"A corrupt officer, who is not straight forward.

Married two w ves agai nst Governnent Servants Conduct

Rules. * Does not do his duty sincerely. \Werever he

goes creates problem"

Ther eupon, on April. 27,1970 the Deputy Inspector
General of Police, Bareilly Range, made an order purporting
to be under the rul es published by Notification No. 230/11-
B- 1953 dated January 30, 1953 that the appellant’s services
were not required any nore and were termnated wth one
nonth’s pay in |lieuof notice.

The ‘appellant filed a wit petition in the H gh Court
agai nst
5
the order termnating his services and on Novenber 17,1972 a
| earned A Single Judge of the Allahabad H gh Court dism ssed
the wit petition 'holding that the order of term nation was
passed bonafide that it was an order  of termination
sinpliciter, and that it did not constitute the renoval of
the appellant fromservice. That ~view was endorsed, on
appeal filed by the appellant, by a D vision Bench of the
Hi gh Court by its judgment and - order dated March 13, 1973.
The | earned judges have taken the viewthat the case in
respect of the appellant was covered by the first and third
of the three categories enunerated earlier, that is to say,
his integrity was low and he was a problemofficer ' who
encour aged ganbling, excise offences,” brothels, crimnals,
etc." The allegation that he had married two w ves agai nst
the Government Servants Conduct (Rules, 1956, the |earned
Judges said, did not bring him wthin any of the 'three

categories as, in their view, the second marriage without
prior permission of the GCovernnent gave rise nerely to a
tinkle charge. In view of the opinion that the inpugned

order was ex facie innocuous and could not be said to cast
any stigma or be regarded as inposing the punishnent of
di smssal or renoval, the |earned Judges disnissed the
appeal

It seens to us that the High Court has failed to
consider the true content of the case set up by the
appel l ant. The entire thrust of the appellant’s case is that
in termnating the appellant’s Services the conpetent
authority treated himunfairly and arbitrarily. It is well
settled that in dealing with a Governnent servant ‘the state
nmust conform to the constitutional requirements of Arts. 14
and 16 of the Constitution. An arbitrary exercise of power
by the State violates those constitutional guarantees, for a
fundanental inplication in the guarantee of equality and of
protection against discrinmnationis that fair and just
treatnment will be accorded to all, whether individually or
jointly as a class. Wen a Governnent servant satisfies the
Court prima facie that an order termnating his services
violates Arts. 14 and 16, the conpetent authority mnust
di scharge the burden of showi ng that the power to termnate
the services was exercised honestly and in good faith, on
valid considerations fairly and w thout discrimnnation

The High Court has observed that within the franework
of the three categories defined in the Inspector General’s
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circular the allegation of a second marriage by the
appel l ant was of no significance, and that the principa
intent in termnating the appellant’s.

6

services was to rid the State of an unsuitable officer. The
Superintendent of Police has noted that the appellant
created problens wherever he went, but it is not disclosed
inthe affidavits what were those "problens". It is not
shown that the problens were of the nature specifically
i ndicated by the circular issued by the |Inspector General of
Police W are unable to conclude fromthe material before us
that the Superintendent of Police applied his mnd to the
requi renents of the case.

The Superintendent of Police has also conmented that
the appell ant was a  corrupt officer who  was not
straightforward (whatever ~that m ght nean). On that we have
this to say. Were the a services of a Covernnent servant on
tenporary appoi ntnent -~ are termnated on the ground that his
reputation for corruption nakes himunsuitable for retention
in the service, the reputation for corrupt behavior nust be
based on sonething nore than a nere allegation. The other
grounds nmentioned in the report of the Superintendent of
Police, which inpressed the Hi gh Court, appear to us to be
equal |y vague and unspecific. The State, and for that nmatter
any statutory enployer, must take great care when proceeding
totermnate a career on the ground of unsuitability, to
ensure that its order is founded in -definable material
obj ectively assessed and rel evant to the ground on which the
term nation is effected.

Proceeding from there, we my advert to a further
aspect of the case. It would seemthat the dom nating factor
whi ch influenced the m nd of the Deputy 1nspector General of
Police was the allegation that the appellant had nmarried a
second wi fe against the Governnent Servants’ Conduct Rules
it is clear that a full-fledged enquiry was instituted into
the matter, evidence was recorded but before any findings
could be rendered the enquiry was dropped for /want of
jurisdiction. No attenpt was nade thereafter toinstitute
proper enquiry by the appropriate authority. In the
circunstances, it was not open to the Superintendent of
Police to nention in his report, as a statenent of fact,
that the appellant had married a second tine against the
Government Servants’ Conduct Rules. Wth the droppi ng of the
enquiry the allegation remained unverified. W nay observe
that where allegations of msconduct are levelled against a
Government servant, and it is a case where the provisions of
Art. 311(2) of the Constitution should be applied, it is not
open to the conpetent authority to take the view  that
hol ding the enquiry contenplated by that clause would be a
bot her or a nui sance and
7
that therefore it is entitled to avoid the nmandate of that
provision and resort to the guise of an ex facie innocuous
term nation order. A The Court will view w th great disfavor
any attenpt to circunvent the constitutional provision of
Art.311 (2)in a case where that provision cones into play.

For all the aforesaid reasons, we are unable to uphold
the judgnent and order of the High Court, and in the result
the appeal nust he all owed.

The appeal is allowed and the order dated April 27,
1970 of the Deputy Inspector General of Police, UP
Bareilly Circle is quashed. The appellant is entitled to be
treated as continuing in service without interruption. It
will be open to the authorities to take fresh proceedings
against the appellant in accordance with law. It will also
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be open to them to determine whether the appellant was
gai nful |y enpl oyed for the purpose of considering the extent

of relief, if any, to which he nmay be entitled pursuant to
our present order quashing the inpugned order. |In the
circunstances, there is no order as to costs.

S R Appeal al | owed.

8




