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ACT:

The Payment of Bonus Act 1965, Section 32(IV)-Scope of -
Enpl oyees of undertaking managed by an authorized controller
under Section 18A IDR Act-Wether entitled to paynent of
bonus.

The Industries (Devel opnent and Regul ation) Act 1951
Section 18A Industrial undertaking- Appoi nt nent of authorized
control | er-Such undertaki ng whether an ~industry carried on
under the authority of the Department of the Centra
CGover nment - Enpl oyees of undertaking whether entitled to
payment of bonus.

The Sick Textile Undertaking (Nationalisation) Act
1974, Section 5(2)(C) ’'wages, salaries and ot her dues of the
enpl oyees’ - Whet her includes statutory bonus -payable under
Bonus Act.

Wrds and Phrases: ’'Carried on by or wunder the
authority of any departnment of the Central Governnent’-
Meani ng of - Section 32(1V) Paynment of Bonus Act 1965.

HEADNOTE:

The appel l ant-Union served a notice of denmand for the
grant of bonus for the period 1964-65 to 1967-68. The natter
was taken into conciliation. The Conciliation- Oficer
recorded a failure, issued a certificate under Section 73A
of the Bonbay Industrial Relations Act, 1946 certifying that
the dispute was not capabl e of bei ng settled by
conciliation. The Union thereupon nmade four independent
references to the Industrial Court, for the grant of bonus
for each of the four accounting years 1964-65 to 1967-68.
The Union further alleged that it could not nake a specific
demand for bonus calculated at a certain percentage of the
salary as it had not got the requisite information about the
financial position and the balance sheet of the Enployer,
and that the Industrial Court should conpute the bonus which
beconmes payable under the Bonus Act, and award the same to
t he wor kren.

The enpl oyer resisted the references contending that
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once a notified order was issued under Section 18A of the
I ndustries (Devel opnent and Regul ati on) Act, 1951 appointing
an authorised controller in respect of an industria
undertaking, it was run by the authorised controller under
the authority of a Departnent of the Central CGovernment and
therefore, in view

752

of the provisions contained in Section 32(1V) of the Bonus
Act its enployees were excluded fromthe application of the
Bonus Act and the references must consequently be rejected.

The Industrial Court upheld the aforesaid contention on
behal f of the enployer that having regard to the provisions
contained in Section 32(IV) of the Bonus Act read wth
Section 18A of the |IDR Act, the worknmen enployed by the
enpl oyer were excluded from the operation of the Bonus Act
as it was not applicableto the enployer. The Industria
Court however rejected the alternative contention that even
if the workmen enpl oyed by the enpl oyer were not entitled to
bonus under the Bonus Act, they were yet entitled to claim
bonus apart- fromthe Bonus Act as a norm of industria
rel ati ons-by observing that as the demand was nmade for bonus
under the Bonus Act, and the alternative demand was not nade
before the Conciliation Oficer, the scope of the references
could not be enlarged to cover the sane.

In the appeals tothis Court on the questions:

(1) On the appointnment of the authorised controller
under Section 18A of the IDR Act by the Central Governnent
in respect of an i ndustrial —undertaking whether the
undert aki ng acquires ‘the status of an establishment engaged
in an industry carried on -under the authority of the
Departnment of the Central Governnment, and (2) \Wether the
enpl oyees enployed in such an industrial undertaking were
excluded fromthe operation of the Bonus Act.

Al'l owi ng the Appeal s,

N

HELD: 1(a) If on the issue of a notified order
appoi nting an aut horised controller under Sec. 18A
I ndustries (Devel opnent and Regulation) Act 1951, the
managenent of the industrial undertaki ng undergoes a change,
yet it does not become an establishment engaged in an
industry carried on by the departnent of the Centra
CGovernment, and therefore its enployees wuld not  be
excluded fromthe operation of the Paynent of Bonus Act 1965
as provided in Sec. 32(1V). [768 E-Q

Heavy Engi neering Mazdoor Union v. The State of Bihar &
Os., [1969] 3 SCR 995 and Ms. Swadeshi Cotton MIlls
Thozhi | al ar Shemal ana Padukappu Union v. ~Ms.: Nationa
Textile Corporation Ltd. & Os. [1984] 1 L.L.J. 140,
referred to

Carl sbad M neral Water Mg. Co. v. P. K Sarkar, [1952]
1 L.L.J. 388, Wrknmen, Karnataka P.F. Enployees-Union v.
Addi tional Industrial Tribunal & Anr., [1983] II L.L.J. 108;
The Management of Bi har Khadi G anbdyog Sangh, Muizaf far pur
v. The State of Bihar & Os., [1977] Lab. 1.C 466; Abdul
Rehman Abdul Gafur & Anr. v. Paul (Ms. E.) & Os., [1962] 2
L.L.J. 693; Bharat dass Wrks (Pvt.) Ltd. v. State of West
Bengal & Os; [1958] 1 L.L.J. 467 and Indian Naval Canteen
Control Board v. Industrial Tribunal, Ernakulam & Anr.,
[1965] Il L.L,J. 366, approved.

D. P. Kel kar, Amalner v. Anbadas Keshav Bajaj & Os.,
A l.R 1971 Bom 124, over-rul ed.

753

1. (b) The Industrial Tribunal was clearly in error in
rejecting the references holding that the worknen of the
respondent were excluded from the operation of the Bonus
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Act. [769 H|

1.(c) The Award of the Industrial Tribunal rejecting
the references is quashed and set aside and the matter
remitted to the Industrial Tribunal for disposal on merits.
[769 H

2.(a) The Industries (Devel opnent and Regul ation) Act,
1951 was enacted to confer power on the Central Governnent
to provide for developrment and regulations of scheduled
i ndustries. Wth a view to regulating the industria
expansion of the country and to lay the infrastructure for
the sanme, the Central Government armed itself wth the
powers to order investigation into the affairs of an
i ndustrial undertaking as also, if necessary of a schedul ed
industry as a whole. The investigation nay be caused to be
nmade where there has been or likely to be a substantial fal
in the volume of production or marked deterioration in the
quality of an article or-an unwarranted rise in the price or
for conserving any resources of national inportance. On
recei pt of the report of “investigation, the Centra
CGovernment coul d gi ve necessary directions. These directions
are statutory in character. [761 E-G

2. (b) The Act provides not for taking over of the
i ndustrial undertaking. I't provides f or control of
managenent by giving directions or for change of managenent.
Where the industrial undertaking is owned by a conpany
governed by the Conpanies Act in force at the relevant tineg,
the nmanagenent would generally vest in- the Board of
Directors, and/or the Managing Director, as the case may be.
VWere it is a firmor a proprietary concern the partners or
proprietors as the case nmay be, would be in the saddl e of
managenent. [761 H, 762 A-B]

2.(c) On the issue of a notified order appointing an
aut hori sed controller, the person in charge of management
i ncl udi ng persons holding office as Managers or Directors of
the industrial undertaking imrediately before the issue of
the notified order shall be deenmed to have vacated their
office as such. The contract of nanagenent between the
i ndustrial undertaking and any  nmmnagi ng agent or any
director thereof holding office immedi ately before the issue
of the notified order shall be deened to have been
term nated. Subject to the limtation specified in Sec. 18E
the Conpanies Act in force at the relevant tine wll
continue to apply to such undertaking in the sane manner as
it applied thereto before the issuance of the notified order
under Sec. 18A. [762 B-E]

2. (d) The significant consequence that ensues on the
i ssue of a notified order appointing an ~aut hori sed
controller is to divert the nmanagenent from the present
managers and to vest it in the authorised controller. This
change of managenent does not tantanount to either
acqui sition of the industrial undertaking or a take over of
its ownership. The industrial wundertaking continues to be
governed by the Conpanies Act or the Partnership Act or the
rel evant provisions of Jlaw applicable to a proprietary
concern. The only change is the renoval of nmmnagers —and
appoi nt nent of another nmanager and
754
to safeguard his position restriction on the rights of
sharehol ders or partners or original proprietor. This is the
net effect of the appointment of an authorised controller by
a notified order. [762 F-H, 763 A-B]

3. The expression ’'under the authority of and
department of the Central Governnment’ would in ordinary
parl ance mean that the departnent is directly responsible
for the managenment of the industrial undertaking. This
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responsibility nay cover anongst ot hers, financi a
responsibility as well. Power to regulate nanagenent or
control the managenent is entirely distinguishable fromthe
power to run the industry under the authority of the Centra
CGovernment. [763 C- D

4. The substitution of the managenent ordered under
Sec. 18-A does not tantanpbunt to the industrial undertaking
bei ng taken over by the departnent of the Centra
Governnment. Nor could it be said to be run under the
authority of the department of the Central Government. As
the authorised controller enjoys all the powers of directors
conferred by the relevant provisions of the Conpanies Act,
be can exercise that power subject of course to any
restriction or limtation on his power specified in the
notified order or under the general supervision of the
Central Governnent. But this  power is subject to the in-
built limtation that it can be exercised for regulating the
management,  of the -industrial « undertaking. Neither its
identity nor its ownership is affected in any nmanner. The
change i'n per sonnel  of managenent of the industria
undertaking for a specified period can never nmake the
i ndustrial undertaki ng one engaged in an industry carried on
under the authority of the Central CGovernnent. [763 E-G

5. Under Sec. 16 of the IDR Act, the Central Governnent
enjoys wide powers to issue directions to the industria
undertaking as may be appropriate in the circunstances for
all or any of the purposes set out- in the various sub-
cl auses of Sec. 16(1). This power to give directions wthout
appoi nting an authorised controller or to appoint an
aut hori sed controller . giving himspecified directions is of
a regulatory nature to be exercised with a view to
regul ating the managerial functions of ~an industria
undertaking so as to achieve certain objects or to rectify
the mi s-nmanagenent in larger national interest wthout in
any manner affecting the ‘identity,  the status or the
ownership of the industrial undertaking. The appoi ntment of
the authorised controller would ‘not make the industria
undert aki ng one run under the authority of the departnent of
the Central Governnment. VWile exercising power ~ of /giving
directions under Sec. 16 the ‘existing -managenment is
subjected to regul atory control, failing whi ch the
management has to be replaced to carry out the directions.
In either case the industrial wundertaking retains its
identity, personality and status unchanged. [763 H, 764 B-E]

6. The wunderlying purpose of Sec. 32(1V) of the Bonus
Act is not to exclude the enployees of some stray
establishnment from the operation of the Act but to exclude
all empl oyees of all establishnents in any industry which is
carried on under the authority of the department of the
Central Governnent.

[764 H

7. The expression ’'carried on by or under the authority
of any department of the Central CGovernnent’ qualifies the
expression industry and not
755
the expression ’'establishnent’ as wused in sub-sec. (iv) of
Sec. 32 of the Bonus Act. [765 A

8. The intention of the franers of the Bonus Act was to
excl ude enpl oyees enployed in an establishment engaged in
any industry which is carried on by or under the authority
of the departnment of the Central Governnment. |t cannot be
said that textile industry is being carried on under the
authority of the departnent of the Central CGovernnent. There
may be enployees in an industrial wundertaking engaged in
textile industry which nmay have been established under the
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authority of the departnent of the Central Governnent.
Odinarily the Central Governnment would not like to treat an
i ndustrial establishnment set up by it in an industry in
which there are other private sector establishnments to
differentiate and di scrimnate bet ween enpl oyees of
establ i shnents engaged in the sanme industry.[765 C E]

9. The exception that is being carved out by Sec.
32(1V) is in respect of enployees of an industria
undert aki ng engaged in an industry carried on by or under
the authority of any departnent of the Central Governnent as
a whol e and not individual establishments. [765 E]

10. The expression ’'wages’, salaries and other dues of
the enpl oyees’ occurringin sub-cl. (c) of sub-sec. (2) of
Sec. 5 of the Sick Textile Undertaking (Nationalisation)
Act, 1974 would without doubts include statutory bonus
payabl e under the Bonus Act. [770 E]

In the instant case, the liability arose for the period
after the managenent of the undertaki ng had been taken over
by the Central Governnment by appointing an authorised
control ler under ~Sec. 18A of the IDR Act. Therefore, the
liability to pay the bonus if ~awarded would be of the
Nati onal Textile Corporation. [770 E]

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON: Civil Appeals No. 1619 to
1622 of 1971.

Appeal s by Special Leave fromthe Award dated the 27th
Noverber, 1970 of the Industrial Court, Mharashtra (Nagpur
Bench) Nagpur in References (I.C N ) Nos. 13, 14, 15, and 19
of 1969 communi cated to the parties on 14-1-1971

M K. Ramamurthi and A. G Ratnaparkhi for the Appellant.

T.V.S.N. Chari Advocate for the Respondent

The Judgrment of the Court was delivered by

DESAI, J. Bonus has a tantalizing influence on
i ndustri al
756
workers. They look forward to it with a craving, the degree
of which is imeasurable. And for the enpl oyees and form of
bonus has such a tremendous attraction that the time
honoured concept of its being a profit sharing forrmula to
fill in the gap between the fair wage and the |living wage in
the case of industrial worknen has been for all practica
pur poses displaced by the Paynent of Bonus Act and bonus
tel escoping into Governnent service where there being no
production and therefore it cannot be an incentive for
hi gher production. And yet the managenent of The Mode
M1lls, Nagpur (Employer for short) has nopst successfully
thwarted the neagre expectation of mninmum bonus to its
wor kmen for full two decades.

Rashtriya M| Mazdoor  Sangh, appel | ant her ei n,
("Union" for short) as an approved Union made  four
i ndependent references under Sec. 73A of the Bonbay

Industrial Relations Act, 1946 (’'Act’ for short) against
Model M I1ls Nagpur for grant of bonus for the period 1964-65
to 1967-68. A separate reference was nade in respect of each
accounting year. The Union as representative Union of the
enpl oyees served a notice of change making the demand for
bonus. The matter was taken into conciliation. The
Conciliation Oficer recorded a failure on June 23, 1969 and
issued a certificate under Sec. 73A of the Act certifying
that the dispute was not capable of being settled by
conciliation. Armed wth the power of an approved Union the
uni on nade the aforenentioned four references to the
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Industrial Court. The Union demanded bonus for each of the
four accounting periods according to the provisions of the
Paynment of Bonus Act, 1965 (Bonus Act’ for short). The Union
could not rmake a specific demand for bonus cal culated at a
certain percentage of the salary alleging that as it has not
got the requisite information about financial position and
bal ance sheet of the Enployer, the Industrial Court should
conput e the bonus which becones payabl e under the Bonus Act,
and award the same to the workmen of the Enpl oyer.

The enpl oyer resisted the references on diverse
grounds. It was contended that once a notified order is
i ssued under Sec. 18A of the Industries (Devel opment and
Regul ation) Act, 1951 (IDR Act short) appointing an
aut horised controller in respect of an i ndustria
undertaking, it is run~ by the authorised controller under
the authority of a Departnent of the Central CGovernnment and
therefore, in viewof the provision contained in Sec. 32(1V)
of the "Bonus Act its enployees are excluded from the
application of Bonus Act and the references nmust accordingly
be rejected.

757

This contention found favour with the Industrial Court.
The [ earned Menmber with the consent of the parties directed
that the issue with regard to the application of the Bonus
Act may be tried as aprelimnary issue. The | earned Menber
upheld the contention on behalf of the enpl oyer observing
that having regard to the provision contained in Sec. 32(1V)
of the Bonus Act ‘read with Sec. 18A of the |IDR Act, the
wor kmen enpl oyed by the enployer ~are excluded from the
operation of the Bonus Act as it is not applicable to the
enpl oyer. The | earned  Menber rejected the alternative
contention that even if the worknmen enployed by the enpl oyer
are not entitled to bonus under the Bonus Act, they are yet
entitled to claimbonus apart fromthe Bonus Act as a norm
of industrial relation observing that as the demand was made
for bonus under the Bonus Act and the alternative demand was
not nade before the Counciliator, the scope of the
ref erences cannot be extended to cover t he sane.
Accordingly, all the four references were rejected. Hence
these appeal s by special |eave.

On the rival contentions follow . ng questions arise in
these appeal s:

(1) On the appointnent of an authorised controller

under Sec. 18A of the IDR Act by the Centra
CGover nirent in respect of an i ndustria
undertaki ng, does it acquire the status of an
establ i shnment engaged in an industry carried on
under the authority of the Departnment of Central
Govt .

(2) If the answer to the first questionis in the
affirmati ve, whether the enployees enployed in
such industrial wundertaking are excluded fromthe
operation of the Bonus Act.

At the outset, a few statutory provisions which wll
have a bearing and inpact on the issues under exani nation
may be noti ced.

The Industries (Devel opnment and Regulation) Act, 1951
was enacted to provide for devel opment and regul ation of

schedul ed i ndustries. Chapter [I1l confers power on the
Central CGovernment for regulation of schedul ed industries.
"Schedul ed industry’ is defined in Sec. 2(i) to nean any of

the industries specified in the First Schedule. Textiles
constitute a scheduled industry. Its entry is at plecitum 23
in First Schedule. Sec. 15 confers power on the Centra

758




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 16

Government to cause investigation to be nade into schedul ed
i ndustries or i ndustrial undertaking for the purposes
therein set out. Sec. 15A confers similar power to direct
investigation into the affairs of a conmpany in |iquidation
owni ng an industrial undertaking. This specific power was
conferred by introducing Sec. 15A in the Act by the Amending
Act 72 of 1971 because a conpany which is being wound up
under the orders of the court cannot be directly dealt with
by the Central Government without the intervention of the
court. Sec. 16 confers power on the Central Governnment to
give directions on conpletion of an investigation under Sec.
15 to the industrial undertaking for the follow ng purposes:

"(a) regulating the production of any article or class
of articles by the industrial undertaking or
undert aki ngs and fixing t he st andar ds of
producti on;

(b) requiring t he i ndustri al undert aki ng or
undertakings to take such steps as the Centra
Gover nment may consider necessary to stimulate the
devel opnent  of the industry to whi ch t he
undert aki ng or undertakings relates or rel ate;

(c) prohibiting the i ndustri al undert aki ng or
undertaki ngs fromresorting to any act or practice
whi ch  m ght reduce its or their production
capacity /or econom ¢ val ue;

(d) controlling the prices, or regul ating t he
di stribution, of any article or class of articles
whi ch have been t he subj ect matt er of
i nvestigation."

Chapter 111-A which was introduced by Anendi ng Act 26

of 1954 conferred power on the Central Governnent to assune
managenent or control of an industrial —undertaking in
certain cases. Sec. 18A(1) is relevant for the present
purpose and it nmay be extracted:

"18-A(1): If the Central Covernnent is of opinion that:

(a) an industrial undertakingto which directions have

been issued in pursuance of Section 16 has failed
to conply with such directions, or

(b) an industrial wundertaking in respect of which an

i n-

759

vestigation has been made under Section 15
(whet her or not any directions have been issued to
the undertaking in pursuance of Section 16), is
bei ng managed in a manner highly detrinmental to
the schedul ed industry concerned or to public
interest, the Central Governnent rmay by notified
order authorise any person or body of persons to
take over the managenent of the whole or any part
of the wundertaking or to exercise in respect of
the whole or any part of the wundertaking such
functions, of control as nmay be specified in the
order."

Section 18A confers power on the Central Governnent
either to assune managenent of an industrial undertaking or
to control its managenent. The power to assume managenent of
an industrial wundertaking can be exercised by a notified
order appointing an authorised controller to take over the
management of the whole or any part of the undertaking. The
Central Covernment nmay exercise in respect of the whole or
any part of the undertaking such functions of control as may
be specified in the order. Sec. 18B provides for the
consequences that nay ensure on the issue of a notified
order under Sec. 18A authorising the taking over of the
management of an industrial undertaking. Two consequences
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worth-noticing are those set out in sub-cl. (b) and (c) of
Sec. 18B (1). They may be extracted:

"(b) any contract of managenent between the industria
undert aki ng any rmanagi ng agent or any director
thereof holding office as such i mediately before
the issue of a notified order shall be deened to
have been term nated.

(c) the persons, if any, authorised under Section 18-A
to take over the managenent of an industria
undertaking which is a conmpany shall be for al
purposes the directors of industrial undertaking
duly constituted under the |ndian Conpani es Act,
1913 (7 of 1913), and shall alone be entitled to
exercise all the powers of the directors of the
i ndustrial undertaking, whether such powers are
derived from the said Act or fromthe menorandum
or articles of association of the industria
under taki ng-or from any other source."

760

Sect'ion 18-E provides for continued application of the
Conpani es-Act then in force to the industrial undertaking in
respect of which an authorised controller is appointed under
Sec. 18-A subject to the limtations therein specified as it
applied prior to the notified order. Sec. 18-F conferred
power on the Central ~Government to cancel the notified
or der.

Sec-32(iv) of the Bonus Act reads as under

"Nothing'in this Act shall apply to

(iv) enployees enpl oyed by an establishnment
engaged in any industry - carried on by or under the
authority of any departnment of the Central Governnent
or a State Governnent or a local authority."

The question is: whether on-the .issue of a notified
order under Sec. 18- A appointing an authorised controller in
respect of an industrial undertaking governed by the IDR
Act, the enpl oyees of such undertaking are excluded fromthe
application of the Bonus Act for the only reason'that they
are or have becone the enployees of an establishment in an
i ndustry carried on under the authority of the departnment of
Central CGovernment. The Bonus Act provides for paynment of
bonus to persons enployed in certain establishments and for
matters connected therewith. Sub-Sec. (3) of Sec. 1 provides
that save as otherwise provided in the Bonus Act, it shal
apply to-(a) every factory; (b) every other-establishment in
which twenty or nore persons are enployed on any day during
an accounting year. Sec. 32 excludes the application of the
Bonus Act to the enployees therein enunerated., Excluding
Sec. 32 for the tine being, it cannot be disputed that the
Bonus Act would apply to the industrial undertaking of the
enployer. Is the application of Bonus Act excluded on the
ground that on the issuance of a notified order appointing
an authorised controller under Sec. 18-A of the |DR Act,
because the enpl oyees of the respondents can be said to have
been enpl oyed by an establishnent engaged in any industry
carried on or by or under the authority of any departnent of
the Central Government. Can it be said that on the
appoi ntnent of an authorised controller, the industria
undertaki ng of the respondent acquired the status of an
establ i shnment engaged in textile industry carried on by or
under the authority of a departnent of the Centra
CGovernment ? In order to attract Sec. 32(iv) it nust be
shown that the enpl oyees sought to be ex-

761
cluded from the operation of the Bonus Act have been
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enpl oyed by an establishment engaged in any industry carried
on by or under the authority of the department of the

Central Governnent. It was conceded that it cannot be said
that on the appointnment of an authorised controller, the
i ndustri al undert aki ng acquired t he st at us of an

establ i shnment engaged in textile industry carried on by the
department of the Central Government It was, however,
strenuously urged that it was an establishnment engaged in
the industry carried on under the authority of the
depart ment of t he Central CGover nrrent . Shorn of
enbel | i shnent, the question is: whether on the appointnent
of an authorised controller, did the industrial undertaking
acquire the status of ‘an establishnent engaged in the
i ndustry which is carried on under the authority of the
departrment of the Central Governnent ?

IDR Act was enacted as its long title shows to confer
power on the Central Governnment to provide for devel oprment
and regulation ~of scheduled industries. The Statement of
objects and Reasons shows that the object behind the
enactment. was to provide the Central Governnent with the
means of —inplementing their industrial policy and for that
purpose to extend the control of the Central Governnment over
the devel opnent and regulation of a nunber of inportant
industries the activities of which affect the country as a
whol e and the devel opment of which nust  be governed by
econom c factors of all India inport. The Act anpbngst others
confers power on the Central Government for regulating the
producti on and developnent of the ~scheduled industries.
Broad schenme of the Act shows that with a view to regul ating
the industrial expansion of this- country on the threshold of
devel opnent and to lay the infrastructure for the sane, the
Central Gover nnent was armed with powers to or der
i nvestigation into the affairs of the industrial undertaking

as also. if necessary of a scheduled industry as a whole.
The investigation may be caused to be nmade where there has
been or likely to be a substantial fall in the volunme of

production or nmarked deterioration in the quality of article
or an unwarranted rise in the price or for conserving any
resources of national inportance. On receipt of the report
of investigation, the Central Gover nnent~ could gi ve
necessary directions. These directions are statutory .in
character and they may be disobeyed on the pain of the
managenent being divested fromthose incharge and vested in
aut horised controller, who nay be appointed by the Centra
Governnment. Therefore, the Act provides not for taking over

of the industrial undertakings. It provides for control of
management by gi vi ng
762

directions or for change of nanagenent. \Were the industria
undertaking is owned by a conpany governed by the Conpani es
Act in force at the relevant tine, the managenent would
generally vest in the Board of Directors, and or the
Managi ng Director, as the case may be. Were it is a firmor
a proprietary concern the partners or the proprietor, as the
case may be, would be in the saddl e of managenment. On the
i ssue of a notified order appointing an authorised
controller, the person in charge of nanagenent including
persons holding office as Mnagers or Directors of the
i ndustrial undertaking immediately before the issue of the
notified order shall be deened to have vacated their office
as such. (Sec. 18-B(1). Further the contract of managenent
bet ween the industrial undertaking and any managi ng agent or
any director thereof holding office as such imediately
before the issue of the notified order shall be deened to
have been term nated. (Sec. 18-B(1)(b). But the npst
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i mportant consequence that ensues on the issue of a notified
order is to confer by a deemng fiction the position and
powers of a director as duly constituted under the Conpanies
Act on the authorised controller and he alone shall be
entitled to exercise all the powers of the directors of the
i ndustrial undertaking, whether such powers are derived from
the Conpanies Act or fromthe nenorandum or article of
associ ation of the industrial under taking or fromany ot her
source. (Sec. 18-B(1l) (e). Further subject to the linmtation
specified in Sec. 18-E, the Conpanies Act in force at the
relevant time wll continue to apply to such undertaking in
the sane manner as it applied thereto before the issue of
the notified order under Sec. 18-A

Thus the significant consequence that ensues on the
issue of a notified order appointing authorised controller
is to divert the managenent fromthe present managers and to
vest it in the authorised controller. Undoubtedly, the
headi ng of Chapter I[I1-A appears to be slightly m sl eading
when it says-that the Central Governnent on the issue of a
notified order assunes direct managenment of the industria
undertaking. In effect onthe issuance of a notified order
only the managenment of the industrial undertaking undergoes
a change. This change of managenent does not tantanount to
either acquisition ~of the industrial undertaking or a take
over of its ownership because if that was to be the intended
ef fect of change of / managenent, the Act would have been
subjected to challenge of Art. 31 -and 19(1)(f) of the
Constitution. One 'can say confidently that was not intended
to be the effect of appointnment of an authorised controller.
The industrial undertaking continues to be governed by the
763
Conpanies Act or the Partnership Act or the relevant
provisions of |aw applicable to a proprietary concern. The
only change is the renoval of nanagers and appoi ntnment of
anot her manager and to safeguard his position restriction on
the rights of sharehol ders or -~ partners or origina
proprietor. This 1is the net effect of the appointnment of an
aut horised controller by a notified order

Can it then be said that on the issue of a notified
order appointing an authorised controller, the industria
undertaking is engaged in the industry carried on under the
authority of the departnment af the Central Governnent. The
expression ‘under the authority of any department of the
Central CGovernment’ would in ordinary parlance nmean that the
departrment is directly responsible for the managenent of the
i ndustrial undertaking. This responsibility nay cover,
amongst others, financial responsibility as well. Power to
regul ate managenent or control the managenent (is entirely
di stingui shable fromthe power to run the industry under the
authority of the departnent of the Central Governnment. The
substitution of the managenent ordered under Sec. 18-A does
not tantamount to the industrial undertaking being taken
over by the department of the Central CGovernment. Nor could
it be said to be run under the authority of the departnent
of the Central Governnent. In fact. as the authorised
controller enjoys all the powers of directors conferred by
the relevant provisions of the Conpanies Act, he can
exerci se that power subject of course to any restriction or
[imtation on his power specified in the notified order or
under the general supervision of the Central Government. But
this power is subject to the in-built Ilimtation that it can
be exercised for regulating the managenment of the industria
undertaking. Neither its identity nor its ownership is
affected in any manner. This change in personal of
management of the industrial wundertaking for a specified
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peri od can never make the industrial undertaki ng one engaged
in an industry carried on under the authority of the Centra
Covernment. On a pure granmmatical construction, of the
expression 'establishment engaged in an industry carried on
under the authority of the departrment of the Centra
CGovernment’ cannot take in one in respect of which the
Central Governnent in exercise of the power conferred by IDR
Act directed a change of nmanagenent.

The conclusion in the preceding paragraph can be
reached by a different route.

Under Sec. 16 of the IDR Act, the Central government
enjoys wide powers to issue directions to the industria
undert aki ng as nmay
764
be appropriate in the ~circunstances for all or any of the
pur poses set out in - various sub-clauses of Sec. 16(1). The
schene of the Act -~ shows that ~while retaining the origina

management,, t he Centr al Gover nient gi ves necessary
directions for the aforenentioned purposes to achieve a
certain.result. Af the desired result is not achieved, the

Central Government enjoys a consequential power of changing
the managerment by appointing an authorised controller so as
to achieve the same result. This power to give directions
wi t hout appointing an authorised controller or to appoint an
aut horised controll'er ~giving himspecified directions is of
a regulatory nature to be exercised with a view to
regul ating the managerial functions of the nanagenent of an
i ndustrial undertaking so as to achieve certain objects or
to rectify the mismanagenent in larger national interest
wi thout in any manner affecting the identity, the status or
the ownership of industrial ~undertaking. It could by no
stretch of imagination be urged that on the exercise of the
power to give directions wunder Sec. 16, the industria
undertaking could be said to be -engaged in any industry
carried on under the authority of the departnment of the
Central Governnment. Ipso facto the appointnment' of an
aut horised controller woul d not make the i ndustria
undert aki ng one run under the authority of the departnent of
the Central Governnment. VWile exercising power ~ of /giving
directions under Sec. 16 the ‘existing -managenment is
subjected to regul atory control, failing whi ch the
management has to be replaced to carry out the directions.
In either case the industrial wundertaking retains its
identity, personality and status wunchanged. On a pure
grammati cal construction of sub-sec. (4) of Sec. 32, it
cannot be said that on the appointrment of —an authorised
controller the industrial undertaking acquires the status of
bei ng engaged in any industry carried on under the authority
of the departnment of the Central Governnent.

Viewed froma slightly different angle, it appears that
the expression ’carried on by or under the authority of any
departnent of the Central Governnent 'qualifies t he
expression 'industry’ and not the expression 'establishnment’
as used in sub-sec. (4) of Sec. 32 of the Bonus Act. Again
on a pure grammatical construction it appears that where an
industry is being carried on under the authority of any
department of the Central Governnent, the enployed in an
establishnment in such an industry woul d be excluded fromthe
operation of the Bonus Act. The underlying purpose of Sec.
32(iv) is not to exclude the enployees of somestary
establishnent from the operation Act but to exclude al
enpl oyees of all establishment in any industry which is
carried on under the authority of the department of the
765
Central CGovernment. |If the expression ‘carried on by or
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under the authority of the departnment of the Centra

CGovernment’ qualifies the expression ‘establishnent’ it
would lead to a startling result unintended by the franers
of the Bonus Act. Let us illustrate it. There are two
i ndustrial undertakings engaged in the same industry
situated side by side. 1In one case the nanagenent being
i nconmpetent or remss, an aut hori sed Controller is

appointed, If the construction canvassed for on behalf of
the respondent is accepted the enployees of one would be
excluded from the application of the Bonus Act and not the
ot her though both are industrial undertaking engaged in the
same industry. The framers of the Bonus Act which went to
the length of making paynent of bonus obligatory on
i ndustrial undertakings .incurring |osses could not have
intended to treat the enpl oyees with such gr oss
di scrimnation. On the contrary, it appears that the
intention was to exclude enpl oyees enpl oyed in an
est abl i shnment engaged - in any industry which is carried on by
or under ‘the authority of the departnment of the Centra
Covernment. 1t cannot be said that textile industry is being
carried on_under the authority of ~the departnment of the
Central CGovernment. There may be enployees in an industria
undert aki ng engaged in textile industry which may have been
establ i shed under the authority of the departnment of the
Central Governnent. Odinarily the Central Government woul d
not like to treat an establishnment set up by it in an
industry in which there are ot her private sector
establishments to differentiate and  discrinminate between
enpl oyees of establishnments engaged in the sane industry.
It, therefore, appears that the exception -that  is being
carved out by Sec. 32(4) isin respect of enployees of an
i ndustrial undertaking engaged in an industry carried on by
or under the authority of any departnment of the Centra
Governnment as a whol e and not individual establishnents. Al
establishnments in that industry which is carried on by or
under the authority of the departnment of the Centra
Government woul d be excluded from'the operation of the Bonus
Act .

Havi ng exam ned the matter on principle, let us turn to
some precedents to which our attention was drawn.

Sec. 2(a) of the Industrial Disputes Act, 1947 defines
‘appropriate Governnent’ to nmean (leaving -aside the words
which are not relevant for our purpose ‘in relationto any
i ndustrial dispute concerning any industry carried on by or

under the authority of the Central Government,....:... t he
Central CGovernnment.’ The expression used is any -industry
carried on by or under the authority of the
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Central Gover nrent . Thi s expr essi on cane up for

consi deration before this Court in the context  of an
i ndustrial dispute between a CGover nirent Conpany as
conprehended within the neaning of the expressionin Sec.
617 of the Conpanies Act. Government Conpany is defined to
mean ‘any conpany in which not |less than fifty-one per cent
of the paid-up share capital is held by the Centra
CGovernment, or by any State Governnent of Governnents, or
partly by the Central Government and partly by one or nore
State Governments and includes a conpany which is a
subsidiary of a Government Company as thus defined.” An
interesting question that came up for consideration before
this Court was whether in respect of an industrial dispute
bet ween such Governnent Conpany and its worknen, which is
the appropriate Government which can nake a reference of the
i ndustrial dispute for adjudication under Sec. 10 (1) of the
Industrial Disputes Act. 1947. In respect of such Governnent
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Conpany this Court in Heavy Engi neering Mazdoor Union v. The
State of Bihar & Os.(1) interpreting the expression ‘under
the authority of’ held that the expressi on neans ‘ pursuant
to the authority’ such as where an agent or a servant acts
under or pursuant to the authority of his principal or
master. The Court proceeded to exanmi ne the personality of an
i ncorporated conpany which the |aw recognises as juristic
person, separate and distinct fromits nenbers. The Court
concluded that ‘a comercial corporation acting on its
behal f, even though it is controlled wholly or partially by
a Government departnent, will be ordinarily presumed not to
be a servant or agent of +the State. 1In reaching this
concl usion, the Court approved the view of the Calcutta Hi gh
Court in Carlsbad Mneral Water Mg. Co. v.P. K.  Sarkar
wherein the Calcutta Hgh Court had held that a business
which is carried on by or under the authority of the Centra
Covernment must be-a CGover nnment- busi ness. The Hi gh Court had
further held that in-an industry to be carried on under the
authority of the Central Government, it nust be an industry
bel onging to the Central Governnent that is to say its own
undertaking. Recalling here what is stated herei nbefore that
on the change of managerent by appoi ntment of an authorised
controller, the industrial undertaking retains its identity
and continues to be governed by the Conpanies Act or the
Partnership Act, as the case nay be, and there nerely take
pl ace only a change in the personnel of nmanagenment but the
substitute nmanagenent, say the authorised controller
767
appoi nted by the Central Covernment is to be presuned to be
a Director for the purposes of the Bonus Act, the conclusion
is inescapable that the business remains that of the
i ndustrial undertaking and does not ~becone one of the
Central Governnent. The fact that the authorised controller
is appointed by the Central CGovernnent and that he has to
work subject to the directions of the Central Governnent
does not render the industrial undertaking an agent of the
Central Governnent and therefore, (could not be said 'to be an
establ i shnent engaged in an industry carried on by or under
the authority of the Central Government. |In fact, this
deci sion should concl ude the point. However, ~as our
attention was drawn to some recent decisions wherein the
sane expression canme up for consideration, —we may briefly
refer to them

In  Worknen, Kar nat aka P. F. Enpl oyees Uni on V.
Addi tional Industrial Tribunal & Anr.(1) the Karnataka High
Court held that even if the Provident Fund organi sation is
an instrunentality of the State and therefore answers the
definition of the expression ‘State’ in Art. (12 of the
Constitution, it cannot be said that it is an industry
carried on by or wunder the authority of the Centra
CGovernment, for the purpose of determining which is the
appropriate Governnment in respect of an industrial dispute
bet ween such instrumentality of the State and its workmnen.

In Ms Swadeshi Cotton MIIls Thoznialar Shenalana
Padukaypu Union v. Ms National Textile Corporation Ltd. &
Os.(2) the Union inits wit petition contended that as the
Nati onal Textile Corporation a CGover nirent of I ndi a
Undert aki ng was appointed as the authorised controller of
the Swadeshi Cotton MIIls under Sec. 18-A of the IDR Act on
April 13, 1978 the appropriate Governnent in respect of such

mll would be the Central Governnent and the State
CGovernment had no power to appoint the Conciliation Oficer
under the I ndustri al Di sput es Act . Repelling this

contention, it was held that appointnent of an authorised
controller under Sec. 18-A by a notified order would not




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 16

make the industrial undertaking an wundertaking of the
Central Gover nnent because by the appointnment of the
aut horised controller, the nmanagenent of the industria
undertaking is changed to achieve a certain purpose and that
too is a tenporary phase. It was held that at any rate the
appoi ntnent of an authorised controller does not vest the
ownership of the industrial wundertaking in the Centra
Government . Oaner -
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ship is sonething nore than nmanagenent. Control of the whole
or of a part of the industrial undertaking by the Centra
CGovernment will not make the industrial undertaking an
undertaki ng of the Central Governnent itself.

In The Managenent =~ of Bihar Khadi G anpdyog Sangh
Mazaf farpur v. State of Bihar & Os.(1) Patna Hi gh Court
held that even though the Sangh was set up under the Khad
and Village Industries Conm ssion, yet it is not an industry
carried on under the authority of the Central Government and
the appropriate Government would be the State Governnent.
Sane view was also taken by the Bonmbay Hi gh Court in Abdu
Rehman Abdul Gafur & Anr. v. Paul (Ms. E) & Os.(2)

In Bharat dass Works (Pvt.) Ltd. v. State of West
Bengal & Ors(3). the Calcutta High Court after follow ng the
earlier decision in Carl abad M neral Water Manufacturing Co.
repel l ed the contention that even though the appellant was a
control |l ed undertaking in a schedul ed i ndustry under the IDR
Act, it was not an industry carried on under the authority
of the Central CGovernment and therefore, the appropriate
CGovernment in respect of it would be the State Governmnent.
It is not necessary to nultiply the decisions any nore. But
the sane view appears to have been taken in the Indian Nava
Canteen Central Board v. Industrial Tribunal, Ernakulam &
Anr. (4)

A different note was sounded by the Bombay H gh Court
in D.P. Kelkar, Amalner v. Anbadas Keshav Bajaj & Os.(5) In
that case the enployees of the India United MIIls @ Ltd.
approached the authority under the Paynment of Wages Act for
directing the enployer to pay mninmum bonus under 't he Bonus
Act. It was contended on behalf of the enployer that the
enpl oyer-m |l was managed by an_ authorised controller
appoi nted under Sec. 18-A of the IDR Act and therefore, the
workmen of the enployer are enployees —enployed by an
establ i shnent engaged in an industry carried on under the
authority of the Central Governnent and consequently they
were excluded fromthe operation of the Bonus Act in view of
the provision contained in Sec. 32(iv). The authority under
the payment of Wages Act negatived the contention. The
matter came up before the Hgh Court intwo wit petitions
under Art. 226 of the Constitution. The Hi gh Court rejected
the construction canvassed before it that the
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expression ‘carried on by or under the authority 'of any
department of the Central CGover nirent qualified t he
expression ‘industry’ and not an ‘establishment’ engaged in
an industry. After rejecting this plain grammatica

construction for reasons which do not conmmend to wus, the
Hi gh Court held that where the Central Governnent appointed
an authorised controller under the IDR Act, the industria
undertaking could be said to be engaged in an industry
carried on under the authority of the Central Governnent.
The High Court distinguished the decision of this Court in
Heavy Engi neering Mazdoor Union(l) observing that in the
facts before the Suprenme Court, the conpany was one
regi stered under the Companies Act and that it being an
i ncorporated conpany, it has an independent existence while
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where the authorised controller is appointed, the nmanagenent
is taken over by the Central Governnment. W are unable to
appreciate this view of the H gh Court for the reason that
the High Court conpletely overlooked the purpose and
i ntendment of appointing an authorised controller, its
effect on the continued exi stence of the industria
undert aki ng and the deemng fiction enacted in Sec. 18-B and
the limtation on the powers of the sharehol ders placed by
Sec. 18-E. The High Court failed to notice the provision
contained in sub-s. (2) of Sec. 18-E which clearly provides
that subject to the provisions contained in sub-section (1)
and to the other provisions contained in the Act and subj ect
so such other exceptions, restrictions and |imtations, if
any, as the Central Governnent nay, by notification in the
Oficial Gazette, specify in this behalf, the Indian
Conpani es Act, 1913 shall  continue to apply to such
undertaking in the same manner-as it applied thereto before
the issue of the notified order under Sec. 18 A’ This very
i mportant 'provisions which gives the clue to the expression
‘carried ‘on under the authority of the Central Governnent’
was not taken note of by the H gh Court. Therefore, the said
view of the Bonmbay Hi gh Court does not conmend to us and
nmust be overrul ed.

If on the issue of a notified order appointing an
aut horised control l'er under Sec. 18-A, the managenent of the
i ndustrial undergoes a change, vyet it does not becone an
establi shnment engaged in an i ndustry carried by the
department of the Central Governnent, its enployees would
not be excluded from the operation of the Bonus Act as
provided in Sec. 32(4).

The Tri bunal therefore, was clearly in error in
rejecting the references holding that the worknen of the
respondent were excluded from the operation of the Bonus
Act. The Award of the Tribunal rejecting the references wll
have to be quashed and set aside
770
and the matter remitted to the( Industrial Tribunal for
di sposing of the same on nerits.

An incidental argunment was that the National Textile
Corporation which has taken over the respondent-Conpany
would not be liable for the period when the -authorised
controller was incharge of the managenent of the respondent
conpany. This contention has nerely to be stated to be
rejected. Sec. 5(1) of the Sick Textile Undertaking
(Nationalisation) Act, 1974 provides that ‘every liability’
other than the liability specified in sub-section (2) of the

owner of a sick textile undertaking, in respect of any
period prior to the appointed day, shall be the [iability of
such owner and shall be enforceable against him and not

against the Central Governnent or the National ~Textile
Corporation. ‘Sub-cl. (c) of Sub-sec. (2) of Sec. 5 provides
that ‘wages’ salaries and other dues of enployees ' of the
sick textile undertaking, in respect of any period after the
management such undertaking had been taken over by the
Central Government, shall, on and fromthe appoi nted day, be
the liability of the Central Governnent and shall be
di scharged, for and on behalf of that CGovernnent, by the
National Textile Corporation as and when paynent of such
| oans or ampunts becomes due or as and when such wages,
salaries or other dues becone due and payable.’” The
appoi nted day has been specified as the 1st day of April

1974. The expression ‘wages, salaries and other dues of the
enpl oyees’ would without a doubt include statutory bonus
payabl e under the Bonus Act. This liability arose for the
period after the nanagement of the wundertaking had been
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taken over by the Central Government by appointing an
aut horised controller under Sec. 18-A. Therefore, the
liability to pay the bonus if awarded would be of the
Nati onal Textile Corporation. The contention of the Nationa
Textile Corporation that it is not liable to pay bonus nust
be rejected.

Accordingly, these appeals succeed and are all owed and
the four awards of the Industrial Court, Mharashtra, Nagpur
Bench dated 27th Novenber, 1970 in all the four references
are quashed and set aside and all the four matters are
remtted to the Industrial Court for disposal according to
law on nerits. As the cases are very old, the Industria
Court is directed to dispose of the sane within the period
of four nonths from the receipt of this order. The

respondent shall pay the costs of the appellant quantified
at Rs. 2,000.
N. V. K. Appeal all owed:
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