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ACT:

Constitution of lndia 1950, Articles 14,16, and 32.

Seni ority-Fixation of-Past ~service to “be given credit
if stop-gap arrangenent is followed by confirnmation.

Khandsari Licensing Schene-Appointnent of Khandsari
I nspectors-Inter-se seniority of ad hoc appointees and
direct recruits through Public Service Conm ssion-Fixation
of -Whether to be reckoned from date of appointnent to
temporary post or from date of approval by Public Service
Comm ssi on.

Provi si onal Seniority Li st i ssued-Viol ati on of
fundanental right guaranteed under Articles 14 and 16-Burden
of proof on whomlies.

Provi sional Seniority List issued.in 1971-Wit petition
filed in 1983-Wether liable to be dismssed on ground of
| at ches or del ay.

Wrds and Phrases: 'O fromthe date of the order of
the first appointnment if such appointnent- is followed by
confirmation’ - Meani ng of.

HEADNOTE

In the year 1958-59 the State Government framed the
Khandsari Licensing Schene to regulate the supply of
sugarcane to sugar factories. Posts of Khandsari |nspectors
initially designated as Licensing Inspectors were created in
the pay-scale of Rs. 120-250. Petitioners in the wit
petitions were appointed as Khandsari Inspectors between
March and May, 1960. Thereafter sone of the respondents were
recruited as Khandsari Inspectors and along with some others
who were recruited departnentally were approved by Public
Servi ce Comm ssion. On March, 22, 1971 the third respondent-
the Sugar Conmm ssioner-circulated a provisional seniority
list of Khandsari |nspectors.
71

The petitioners represented against the seniority |ist
contending that they were assigned lower place in the
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seniority list even though they were recruited earlier and
have been continuously in service. The representations
havi ng been rejected, wit petitions were filed in this
Court.

In their wit petitions to this Court, the petitioners
contended that when recruitnment was nade in the year 1960,
the post of Khandsari |Inspector was not within the purview
of the Public Service Conmmission and that they were
regularly recruited to posts which were temporarily
sanctioned but indefinitely continued and therefore, in
reckoning their seniority, they must be given the benefit of
the length of continuous officiation, and that once approva
is granted by the Public Service Conm ssion it would relate
back to the date of their appointnent and that the previous
l ength of service cannot be ignored or denied in computing
seniority in the absence of any statutory rule or
admi ni strative instruction. It-was further pointed out that
petitioner Nos. 4 to 8, who were recruits of 1961 had been
assigned places Nos. 30. 34, 42, 35 and 31 respectively in
the seniority list while recruits of 1963 had scored a narch
over themin the provisional seniority Ilist.

The respondents contested the wit petitions contending
that by a Government  order tenporary post of Licensing
I nspectors were re-designated as Khandsari Inspectors and
that the post right frominception was within the purvi ew of
the Public Service Commission, that on the framng of the
Khandsari Licensing Schenme, it becane necessary to urgently
appoi nt I nspectors  to inplenent the scheme, and therefore
the third respondent-the Sugar ~Comm ssioner  who was the
appoi nting authority pendi ng regul ar sel ection through open
conpetition through Public Service Conmm ssion proceeded to
nake the appointnments of the petitioners as stop-gap or ad
hoc nature and that their appointnment created noright to
the post. The drawing up of the tentative seniority list was
justified as being based on the recomendations of the
Public Service Commission, and it was submtted that the
service which can be taken (into consi deration for
determ ning the I ength of continuous officiation nust
conmence from the date of substantive appointnment and that
the provisional seniority list had been drawn up keeping in
view the date of approval by the Public Service Comi ssion
in respect of each candidate and that there was no error in
drawing up the seniority list. It was further contended that
pronotions which were granted on the basis® of the
provisional seniority list were not questioned by the
petitioners and they have acquiesced in it, and that the
petitioners had noved the Court after a long  unexplained
del ay and that the Court should not grant any relief.

Allowing the Wit Petitions,

72
N

HELD: (1) The inpugned seniority list dated March 21
1971 in respect of Khandsari Inspectors is quashed.
Respondents 1 to 3 are directed to draw up a fresh seniority
list based on the principle of length of continuous
officiation reckoned fromthe date of first appointnment if
the appointnment is followed by confirmation i.e. selection
approval by the State Public Service Conm ssion. [87 F]

(2) (i) The Menorandum of 1940 nerely prescribed
guidelines for the departments of the Secretariat either to
frane statutory rules or executive instructions governing
conditions of service in respect of existing services if
there are no rules, or they may be nodified or anended so as
to bring themgenerally in conformity with the 1940 Order,
and whenever a new post or a new cadre in a service is set
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up to franme rules in conformty wth guidelines prescribed
inthe 1940 Oder. The 1940 Order does not purport to |ay
down conditions of service governing any cadre either
specifically or generally. It provides a nodel and unless
the nmodel is adopted it is not binding. [82 D F]

(ii) Assuming that the nodel principle set out in the
1940 order has a binding effect the inmpugned seniority |ist
does not conform to the prescribed guidelines and is
invalid. [85 F]

(3) (i) Afair rule of seniority should ordinarily take
into account the past service if the stop-gap arrangement is
foll owed by confirmation. [86 E]

(ii) If a stop-gap appointnent is nmade and the
appoi ntee appears before the Public Service Conm ssi on when
the latter proceeds “to select the candidates and is
selected, there is no justification for ignoring past
service. There is-also no justification for two persons
selected in the same manner being differently treated. If
once a' person in a stop-gap arrangenent is confirmed in his
post by ‘proper selection, his past service has to be given
credit and hehas to be assigned  seniority accordingly
unless a rule to the contrary is nmade. In the instant case,
that has not been done to all the petitioners. The error is
apparent in the case of petitioner No. 1 and respondent No.
7. [86 B-Dj

(iii) Wien a seniority |list is challenged as being
violative of the guarantee of equality enshrined in Articles
14 and 16 and prima facie it appears that those who cane
into the cadre later on scoreda march over those who were
already in the cadre, it wwuld be for the authority
justifying the seniority list™ to plead -and point. out the
rule for determning seniority on the  basis of which the
list is drawn up. |If any such ruleis pleaded it would be
for those inpugning the seniority list to aver and establish
t hat
73
the alleged seniority rule is violative of the fundanenta
rights guaranteed by Articles 14 and 16. [78 G H, 79A]

(4) (i) It is opento the Governnent to lay down
general conditions of service governing all services in the
State either by rules framed under Section 241 of the
Government of India Act 1935, or on the —advent of the
Constitution wunder the proviso to Article 309 of the
Constitution. In the absence of statutory rules, conditions
of service in a particular cadre nmay ~be governed by
executive instructions issued by the Governnent in exercise
of its executive power. [81 C E]

(ii) In the absence of any other rule wvalid for
determ ning seniority wunder Article 16, seniority  being
determ ned by the length of continuous officiation has been
accepted as valid by the courts. [82 H 83 A

P.S. Mahal and Ors. v. Union of India and Os. [1984] 3
S.C R 823 and Bishan Sarup Gupta v. Union of India, [1975]
1 SCR 104, referred to.

(5) Model Rule 11 suggests as gui del i nes t wo
i ndependent principles for determ ning seniority; nanely (1)
seniority should be reckoned fromthe date of substantive
appoi ntnent, and (2) from the date of the order of first
appoi ntnent if such appointnment is followed by confirmtion
[84 A

In the instant case, recitals in the appointnent order
do not spell-out that the appointees were to hold stop-gap
arrangenent till a candidate selected by the Public Service
Conmi ssion is nade available. On the contrary, the recitals
clearly indicate that those appointees will have to face the
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approval test by the Public Service Conmi ssion. |If
petitioner Nos. 1 and 2 cane to be appointed in 1960 and
respondent Nos. 4, 5 and 6 canme to be appointed in 1961 and
the appointnent of each of them had to be approved by the
Public Service Conm ssion, once the approval is granted the
same will relate back to the date of first appointnent. That
is the nmeaning of the expression in Mddel No. 11; ’'or from
the date of the order of the first appointnent if such
appointnent is followed by confirmation.’ [85 A-(C

(6) Were officiating appointnent is followed by
confirmation unless a contrary rule is shown, the service
rendered as officiating appointment cannot be ignored for
reckoning length of continuous officiation for determning
the place in the seniority list. [86

Bal eshwar Dass and Os. etc. v. State of U P. and Os.
etc.,[1981] 1 SCR 449, referred to.
74

In‘the instant case, respondents 1 to 3 have not
finalised the seniority list for.a period of nore than 12
years and are operating the sane for further pronotion to
the utter disadvantage of ‘the petitioners. Petitioners went
on nmaking representations after representation which did not
yield any response; reply or relief. Furt her, t he
petitioners belong ‘to the |ower echelons of service and it
is not difficult/ to visualise that they nmay find it
extremely difficult to rush to the <court. The contention
that the wit petitions should be thrown out on the ground
of del ay, | atches ' an acqui escence rmust therefore be
rejected. [87 C DO

JUDGVENT:

ORIG NAL JURISDICTION: Wit Petition Nos. 5105-13 of
1983.

(Under article 32 of the Constitution of I|ndia)

M K. Ramanurthi, Ms. Indra’ Sawhney, Ms. C. Ml hotra
and M A. Krishnanoorthy for the Petitioners.

Yogeshwar Prasad, Ms. Rani  Chabra, Gopal Subramani am
and Ms. Sobha Dikshit for the Respondent.

The Judgrment of the Court was delivered by

DESAI, J. The petitioners in this group of petitions
under Art. 32 of the Constitution were inducted as Khandsari
| nspect ors between March, 1960 and 1964. Respondents 4 to 19
were also recruited as Khandsari Inspectors on different
dates. Respondents 1 and 2 are the Chief Secretary, Govt. O
U P. and the Secretary, Industries respectively of the U
P. Government and respondent No. 3 is the Sugar Comm ssi oner
of U P. The dispute anpbngst the petitioners and the
respondents 4 to 19 is about inter-se seniority between them
in the cadre of Khandsari |nspectors.

It appears that in the year 1958-59, the State
CGovernment framed what is styled as Khandsari Licensing
Schene’ to regulate the supply of sugarcane to sugar
factories by G O No. 4588 (1) XVIII-A-680/59 dated Novenber
21, 1959. Posts of Khandsari |nspectors initially designated
as Licensing Inspectors were created in the pay-scal es of
Rs. 120-250. Petitioners Nos. 1, 2 and 3 were appointed as
Khandsari |nspectors between March and May, 1960. Thereafter
some of the respondents were recruited as
75
Khandsari Inspectors and sone others who were recruited
departnentally were approved by t he Public Service
Commi ssion. On March 22, 1971, the third respondent the
Sugar Commi ssion circulated a provisional seniority list of
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Khandsari Inspectors. The grievance of the petitioners is
that some of the petitioners have been assigned | ower place
inthe seniority list even though they were recruited
earlier and have been continuously in servi ce. To
illustrate, petitioners pointed out that petitioners 1 to 3
have been placed at Serial Nos 25,29 and 27, respectively
though all of them were recruits of 1960 whil e respondent
No. 7-J.S. Negi, who was recruited on March 23, 1961 was
assigned the place at Serial No. 15 and respondent No.4
O N Chaturvedi, who was recruited on March 23, 1961 was
shown at Serial No. 6. Sinmilarly, respondent No. 9-P.N Rai,
who was al so recruited on March 23, 1961 was shown at Seria
No 17 and respondent No.. 5 was shown at Serial No. 8. The
petitioners further pointed out that petitioners Nos. 4, 5,
6, 7 and 8, who were recruits of 1961 have been assigned
pl aces Nos. 30, 34, 42, 35 and 31 respectively while
recruits of 1963 have scored a march over them in the
provisional seniority list. The petitioners assert that when
the recruitnent was nmade in the year 1960, the post of
Khandsari' Inspector was not within the purview of the Public
Servi ce Conmission and that they were regularly recruited to
posts which were tenporarily  sanctioned and indefinitely
continued till today and therefore, in reckoning the
seniority, they mnust be  given the benefit of the | ength of
continuous officiation. They further contend that when the
post of Khandsari |nspector was |ater ~ brought within the
purview of the Public Service Conmm ssion, the names of the
petitioners who were already recruited in service as al so of
some of the respondents were forwarded to the Public Service
Conmi ssion for approval and -except petitioner No 9 S. P
Gupta, the nanes of rest of the petitioner were approved by
the Public Service Comm ssion on Septenber 30, 1963, the
rel evant date in the case of petitioner No. 9 is April 14,
1978. The petitioners assert that even-assuming that their
appoi ntnent would be regular after approval of the Public

Servi ce Comm ssion, yet once  such-approval is granted it
woul d rel ate back to the
76

date of appointnment and the previous |ength of service
cannot be ignored or denied in conputing their seniority in
the absence of any statutory rule or admnistrative
instruction which has the force of law —The petitioners
further aver that in the absence of any other statutory rule
or admnistrative instruction for determning seniority,
l ength of continuous officiation provides a valid principle
for deternining seniority. Viewed from “this angl e,
petitioners 1 to 3 would be senior to all the respondents
and the placenent of the remaining petitioners vis-a-vis the
respondents will have to be reconputed. On the circul ation
of the provisional seniority list, the petitioners subntted
various representations pointing out the error in draw ng-up
the provisional seniority list but till this day no reply
was given nor any final seniority |list «circulated nor
reasons assigned for rejecting the representations. The
petitioners further say that despite their representation

respondents 1, 2 and 3 are operating the tentative seniority
list for nmaking further pronotions to the post of Khandsari
Oficer and Assistant Sugar Commissioner and thereby they
are being denied equality of opportunity in the matter of
promotion. The petitioners accordingly questioned by these
wit petitions the validity and legality of the provisiona

seniority list asserting that as the final seniority list is
not being drawn up and as the representations are being
i gnored and yet the provisional seniority list is being
operated to the disadvantage of the petitioners thereby
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denying them equality of opportunity in the mtter of
pronmoti on which action of the respondents 1 to 3 is
violative of Arts. 14 and 16.

Kail ash Narain Pandey, Additional Sugar Commi ssioner
filed affidavit in opposition. It was admtted that by the
CGovt. Order dated November 21, 1959 tenporary posts of
Li censing Inspectors | ater redesignated as Khandsar i
I nspectors in the pay scale of Rs. 120-250 were created but
according to himas the maximum of the scale was over Rs.
200 right fromits inception, the post was wthin the
purvi ew of the Public Service Conmission in view of
Regul ation 5 (a) of Appointnent Departnment Msc. No. 99/11-
B-151-60 dated January 29, 1954 issued under the Utar
Pradesh Public Service Commission (Limtation of Func-

77
tions) Regulations, 1954. 1t was then stated that on the

fram ng of the -Khandsari Licensing Schenme, it becane
necessary to urgently appoint lInspectors to inplenent the
schene and t herefore, t he third r espondent - Sugar

Conmi ssi oner as Appointing Authority pendi ng regul ar
sel ection through open conpetition by the Public Service
Conmi ssion proceeded to make appoi nt nent s and t he
appoi ntnent of the petitioners were of a stopgap or ad-hoc
nature and that it created no right to the post. It was
admtted that petitioners Nos 1 and 2 were recruited after
hol di ng departnental / conpetitive test ~on ‘March 4, 1960.
Petitioner No. 3, who was then working as a Cerk in Cane
Uni on Federation Ltd., Lucknow was sel ected on May 24, 1960
by applying a weeding out test. Petitioners Nos. 4 to 8 were
recruited after holding qualifying test and interview on
23rd March, 1961 and Petitioner No. 9 was appointed as and
by way of stopgap arrangenent. It was contended that the
petitioners were appointed on an ad-hoc and tenporary basis
as a nmeasure of stopgap arrangenent. It was conceded that
all the petitioners except petitioner No. 9, were approved
by the Public Service Comm ssion for regular appointment in
the year 1963, to be specific . on 30th Septenber, 1963 and
they have continued wuninterruptedly in the ‘posts of
Khandsari |nspectors. It was further averred that within a
period of one year and seven nonths from the date of
appoi ntnent of the petitioners the State Public Service
Conmi ssion sel ected candidates to replace the already
wor ki ng unapproved Licensing Inspectors on the request of
the Departnment and sent a list of approved candidates on
Septenber 14, 1961, but only 5 out of 44 such selected
candi dat es joi ned and hence the Departnent has to pernmit the
petitioners to continue though according to the third
respondent notice of termination of service were served on
sone of the petitioners. It was further pointed out that
when the State Public Service Conmission proceeded to
recommend candi dates for the post of Khandsari |nspectors,
some of the petitioners applied for such posts, but their
applications were rejected at the stage of scrutiny. But on
a request fromthe Departnment the State Public Service
Conmi ssion entertained the applications, call ed t he
petitioners for interview and approved them It was admtted
that except petitioner No. 9 all the rest of the petitioners
were approved by the Public Service Conmm ssion on Septenber
30, 1963. Justifying the drawing-up of the tentative
seniority list as being based on recomendati ons of Public
Servi ce Conmission, it

78

was said that the service which can be taken into
consideration for determining the length of continuous
of ficiation nust conmence from the date of substantive
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appoi ntnent and accordingly the provisional seniority list
has been drawn-up keeping in view the date of approval by
the Public service Commi ssion in respect of each candi date.
It was averred that if this principleis valid for the
purpose of Art. 16, there is no error in drawing-up the
seniority. It was specifically stated that it was open to
the Government to ignore officiating service or service
rendered on appointnent in an ad hoc or stopgap arrangenent.
It was broadly stated that before a man can claimto have
his seniority determined in the cadre, he nust belong to the
cadre and he can only enter the cadre on substantive
appoi nt nent .

The rival contentions wuld bring into focus the
controversy between the parties. The inpugned provisiona
seniority list dated March 22, 1971 is drawn-up on the
l ength of continuous officiation determ ned by the date of
sel ection/ approval ~ of each person be the State Public
Servi ce Conmi ssion. I'n the process service prior to the
approval by the Public Service Conm ssion is wholly ignored
whil e reckoning seniority with the result that the recruits
of 1961 have scored a march over those who were recruited
earlier in the cadre and have been uninterruptedly
officiating in the post and who at a later date were
approved by the Public Service Conm ssion for appointnment as
Khandsari |nspectors. ~The question is: where on account of
exi gencies of service, recruitnent to-a post wthin the
purview of the Public Service Commission is nade by the
appoi nting authority, but at a later date the Public Service
Conmi ssion puts its seal of approval on such an appoi ntee,
whet her the conti nuous and uninterrupted service rendered by
such appointee prior to theapproval by the Public Service
Conmi ssion can and should be taken into conputation while
determining seniority based on the principle of length of
conti nuous officiation ?

VWhen a seniority list is challenged as being violative
of the guarantee of equality enshrined in Arts. 14 and 16
and prina facie it appears that these who cane into the
cadre later on scored a march over those who were already in
the cadre, it would be for the authority justifying the
seniority |ist to plead and point.  out the rule for
determ ning seniority on the basis of which the list is
drawn up. If any such rule is pleaded, it would be for those
i mpugning the seniority list to aver and establish that the
al l eged seniority
79
rule is violative of the fundamental rights guaranteed by
Arts. 14 and 16.

In the affidavit-in-opposition filed by the Additiona
Sugar Conmi ssioner on behalf of respondents 1 to 3, it was
asserted that the inpugned seniority list of the Khandsari
I nspectors was drawn-up on the principle of the'length of
conti nuous of ficiation reckoned from the date of
sel ection/approval by the Public Service Conmission in
respect of each enployee belonging to the cadre. It is
necessary to refer to this aspect because the avernent is
vague and of a general nature and |later on at the hearing of
the petitions reliance was placed on meno No. O 66/11-233-
1938 dated January 30, 1940 (’'1940 Order’ for short) for
sustaining the seniority |list, t he af fidavit bei ng
conspi cuously silent with regard to this order. There is not
a whisper of the 1940 Order in the whole of the affidavit-
i n-opposition. However, if the respondents would be in a
position to justify the seniority Ilist on any existing
statutory rule or administrative instruction which has been
invariably followed, it would not be proper to attach too
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much i nportance to the vagueness in draw ng-up pleadings
shifting, the stand in the course of the proceedings. It
nmust, however, be nmade clear that M. CGopal Subramani am
| earned counsel who appeared for respondent No. 1 to 3
attenpted to reconcile the avernents in the affidavit and
the oral subm ssions nade at the hearing of the petitions by
urging that when it is said in the affidavit that the
seniority in respect of each nenber of the cadre was
reckoned on the principle of length of conti nuous
of ficiation coommencing fromthe date of sel ection/approva
of each nenmber by the State Public Service Comm ssion
respondents 1 to 3 had the 1940 Order in m nd

It is therefore, necessary first to exanm ne the nature
and character of the 1940 Oder and whether it |ays down
either by way of a statutory rule or administrative
instruction a binding rule of seniority for determning the
seniority in the cadre of Khandsari Inspectors. If it does,
it will have to be further ascertai ned whether upon its true
construction, ~the rel evant rule excludes any service
rendered ' by a - menber of* the service prior to his
approval /'sel ection by the State Public Service Conmi ssion

The 1940 Oder styled as a Menorandum was not annexed
to the affidavit-in-opposition. A copy of it was submtted
at
80
the tinme of hearing of the petitions.  In its preanble it
proceeds to recite that in view of the ' Appointnent
Depart ment Menorandum No. 233(1)/11-38 dated July 27, 1939
the Departnent of « Secretariat  are informed that under
Section 241 (1) (B) ~and (2) (b) of the Government of I|ndia
Act, 1935, rules have to be franed for appointrment to the
civil services and posts and conditions of services of
persons serving.’ It further proceeds to state that the
existing rules for the wvarious provincial specialist and
subordi nate services under the Governnent should be revised
so as to bring themto conformty with the provisions of the
Governnent of India Act, 1935 and new rul es should al so be
drawn-up for services and posts which existed prior to Apri
1, 1937 but for which no rules were framed, or which have
been created after that date.’” The 1940 Order - further
recites that enquiries are being received as to the |ines on
which either the old existing rules have to be revised or
new rules have to be framed. It then states that ’'the
general principles which have been accepted by Governnent
are stated below Para 2 of the Order, clearly brings out
the nature and character of the 1940 Order, the rel evant
portion of which reads as under

"2. Among other things the rules should provide
for the following matters."

At Item No. 11, seniority is nentioned. Elaborating how
the rule about seniority should be drawn-up, the nenorandum
proceeds to prescribe guidelines as under

"Seniority in service shal | general |y be
determ ned from the date of substantive appointnent to

a service, or from the date of the order of first

appointnent, if such appoi nt ment is followed by

confirmation. In speci al cases seniority may be
deternmined in accordance with the conditions which may
suit a particular service."

After extensively referring to the 1940 Order, it was
urged on behalf of the respondents that the inpugned
seniority list is drawn-up Kkeeping in view the date of
appoi ntnent, the date
81
of selection/approval by the Public Service Conmi ssion,
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which is the relevant date for the purpose of conputing
seniority under G O of 1940 and the date of confirnmation by
the department and date of pronotion

The first question is: does the 1940 Order |ay down a
bi nding rule of seniority in respect of Khandsari |nspectors
? 1t my at once be made clear that the cadre of Khandsari
I nspectors was first formed under ’Khandsari Licensing
Scheme’ which was franmed somewhere in Novenber, 1959. It is
difficult to believe that two decades earlier, a seniority
rule for a future cadre was prescribed. It is of course open
to the Government to |ay down general conditions of service
governing all services in the State either by rules framed
under Sec. 241 of the Government of India Act, 1935 or on
the advent of the Constitution under the proviso to Art. 309
of the Constitution. It must be conceded that in the absence
of statutory rules, conditions of service in a particular
cadre may be governed by executive instructions issued by
the Government in exercise of its executive power. At any
rate, 1940 Oder does not purport to lay a statutory rule
framed under Sec. 241 of the CGovernnent of India Act, 1935
because the menor andum r eci tes that in view of the
provi sions contained in Sec. 241, rules have to be franed
for appointnent to civil service and posts and conditions of
service of persons serving. It further recites that rules
will have to be franmed in respect of services which may be
created for the first time after the advent of the
Governnment of India Act, 1935. The  menorandum further
provides that whenever there is an ~occasion for framng
statutory rules or issuing executive instructions governing
conditions of service, there nmust be some uniformty in this
behal f and accordi ngly the nenorandum proceeded to poi nt out
what should generally be the contents of the rules and on
what nodel they should be framed. Therefore, unquestionably
the nmenorandum prescribes guidelines for framing rules
governing conditions of service. The menorandumis sonethi ng
akin to nodel standing orders. At any rate it does not
purport to prescribe statutory rul es or executive
i nstructions governing conditions of service.
82
This further becones clear fromthe penultimate paragraph of
the memorandumin which it is stated that the principles set
out in the memorandumwill be generally suitable for service
or posts recruitnent to which is conducted through the
Public Service Comm ssion and whenever the departure is made
the same should be justified. Directions ~are given by the
menorandum that the departnments of the Secretariat shoul d
proceed with the revision of the existing service rules or
frame rules for new service and posts under their control in
accordance with the principles set out in the nenorandum
The departnents were directed to drawup the draft rul es and
when ready they were required to be submitted  for the
scrutiny of the appointnment departnent and should be
acconpani ed by a self contained note in which the inportant
points and deviation from the above principles should  be
explained and justified. It is thus abundantly clear that
the nmenorandum of 1940 nerely prescribed guidelines for the
departments of the Secretariat either to frame statutory
rules or executive instructions governing conditions of
service in respect of existing services, if there are no
rules or they may be nodified or anended so as to bring them
generally in conformity with the 1940 Order and whenever a
new post or a newcadre in a serviceis set up to frane
rules in conformty wth guidelines prescribed in 1940
Order. The 1940 O der does not purport to lay down
condi tions of service governi ng any cadre ei t her
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specifically or generally. It provides a nodel and unless
the nodel is adopted, it is commopnsense to say that it is
not binding. Therefore, the contention that 1940 Order
prescribes binding conditions of service and which have been
followed in drawi ng-up the seniority list does not conmend
to us and nmust be rejected.

Assuming that in the absence of any specific rule to
the contrary having not been shown to have been adopted, the
Depart ment accepted the nodel as the binding one, the next
guestion is: whether upon its true construction it permts
previous service to be whol Iy ignored in reckoning
seniority.

The nodel set out 'at Item No. 11 governing seniority
nerely enacts the well-known rule of seniority in Governnent
Service, nanely, seniority being determned in accordance
with length of continuous officiation. In the absence of any
other rule valid for
83
determ ning seniority wunder Art. 16 rule or seniority being
determ ned by the length of continuous officiation has been
accepted as valid by the courts. In a very recent opinion of
this Court in P.S. Mahal and Ors. v. Union of India and Os.
Bhagwati, J. after referring to Bishan Sarup Gupta v. Union
of India observed as under:

"There was no specific seniority rule to determ ne
inter-se seniority between the direct recruits and the
pronot ees appointed regularly within their respective
guota from and after 16th January, 1959 and though, in
the absence of any specific seniority rule, the Court
could have applied the residuary rulebased on |length
of continuous officiation, the Court did not do so
because it felt that since the old seniority rule had
ceased to operate by reason of the infringenment of the
quota rule, it would be for the Governnent to devise "a
just and fair seniority rule as between the direct
recruits and the pronotees for being given effect to
from 16th January, 1959."

Therefore, in the absence of any specific’ rule of
seniority governing a cadre or a service, it is well-settled
that length of continuous officiation will —provide a nore
objective and fair rule of seniority. And that is exactly
what the nodel in the nenorandum prescribes. It says that
seniority in service shall generally be determ ned fromthe
date of substantive appointnent to a service. Ifthe rule
were to stop here, the question woul d arise: what
constitutes substantive appointnment to a post wthin the
purvi ew of the Public Service Comm ssion ? But the rul e does
not stop by nerely saying that the seniority shall generally
be determined fromthe date of substantive appointnment to a
service. It further provides that it may be determned
conmencing from the date of the order of the first
appoi ntnent, but proceeds to qualify the last clause by
provi di ng: i f such appoi nt nent is fol | oned by
confirmation’. In other words, a rule for deternining
seniority may provide |length of continuous officiation from
substantive appointnent or fromthe date of the order of the

first appointnent if such appointment is followed by
confirmation. In the latter case, once confirmation is made
and the service till then is uninterrupted and continuous it

relates back to the date of the order of the first
appoi nt nent .

84

Now nmodel Rule 11 suggests as guidelines two independent
principles for determning seniority, nanmely (1) seniority
be reckoned fromthe date of substantive appointment and (2)
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fromthe date of the order of first appointnent, if such
appointnent is followed by confirmation. Two different
starting points for reckoning seniority are set out in the
nodel and it is difficult to assune that departnment adopted
one and rejected the other without making a specific rule in
that behal f.

The question that can then be posed is: what
constitutes substantive appointment in a cadre which is
within the purview of the Public Service Conm ssion. Now the
cadre of Khandsary Inspectors was formed in 1959. There is
no material to show that at that time it was wthin the
purview of the Public Service Comm ssion. A vague statenent
was nmade that wunder the Uttar Pradesh Public Service
Conmission (Limtation of Functions) Regulations, 1954, any
post with a sanctioned  scale, the nmaxi mum of which exceeds
Rs. 200/- would be within-the purview of the Public Service
Conmi ssion. It was therefore, said that the post of
Khandsari | nspector was within ‘the purview of the Public
Service Comm ssion. 1t was then urged that as the 'Khandsari
Li censing Schene” was to be wurgently inplenented, the
appoi nting authority filled-in the posts pending recruitnent
by the Public Service Conmission. This statenent is not
borne out by the record. On"May 4, 1960, 9 persons incl uding
petitioners Nos. 1 and 2 were tenporarily appointed as
Li censi ng I nspectors. ~The appointnent order does not show
that the appointnent was pending selection of regular
candi dates by the Public Service Commission. In fact, sone
confusion in this behalf <crept in because a statement was
made at the hearing of these petitions that the post of
Khandsari Inspectors came within the purview of the Public
Service Commi ssion in_1961. Undoubtedly, the  post of
Li censing Inspector was created in the first instance upto
March, 31, 1960. But it nmay be nentioned that it has
continued wuninterruptedly till today ~and has beconme a
per manent cadre. |ldentical appointnment orders was issued in
favour of petitioner No. 3 sone of the petitioners including
petitioners Nos. 4, 5, 6, 7 (and 8 and sone of the
respondents including respondents. Nos. 4, 5, 6, 7 and
several others cane to be appointed by the Order dated
March, 23, 1961. (Annexure 'B to the petition). “In this
appoi ntnent order it was clearly stated that 'on the result
of the qualifying test and interview held for the posts of
Khandsari Inspectors in the nonths of February, and March
1961, the candidates as noted in the enclosed [list -are
temporarily appointed as officiating Khandsari |nspectors in
85
the scale of Rs. 120-6-210-EB-10-250 plus usual® dearness
al l onance per nonth subject to final selection by Public
Service Conmission at any later date.’ The recitals in the
order do not spell-out that the appointees were to hold

stop-gap arrangenent till a candidate by the Public Service
Conmi ssion is nade available. On the contrary, the recitals
clearly indicate that those appointees will have to face the

approval test by the Public Service Comm ssion. Now  if
petitioner Nos. 1 and 2 cane to be appointed in 1960 and
respondents 4, 5 and 6 cane to be appointed in 1961 and the
appoi nt nent of each of themhad to be approved by the Public
Servi ce Conmi ssion, once the approval is granted, the same
will relate back to the date of first appointment. That is
the meaning of the expression in Mdel No.11l; ’'or fromthe
date of the order of the first appointnment, if such
appointnent is followed by confirnmation.” It is not disputed
that all the petitioners except Petitioner 4 were approved
by the Public Service Comi ssion on Septenber, 30, 1963 and
yet respondent No. 7-J.S. Negi is shown at S. No. 17 while
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petitioner No. 1 who joined service on March, 4,1960 and
whose appoi ntnent was approved on the same day has been
assigned S. No. 27 in the seniority list. If the first
appoi ntnent is made by not following the prescribed
procedure but later on the appointee is approved making his
appoi ntnent regular, it is obvious commonsense that in the
absence of a contrary rule, the approval which neans
confirmation by the authority which had the authority power
and jurisdiction to nake appointnent or recommend for
appointnent, will relate back to the date on which first
appointnent is made and the entire service will have to be
conputed in reckoning the seniority according to the length
of continuous officiation. That had not been done in this
case. Therefore, assuming that the nodel principle set out
inthe 1940 Oder has a ‘binding effect, the inpugned
seniority list does not conformto the prescribed guideline
and woul d certainly be invalid.

Once it is shown that the 1940 Order did not prescribe
any binding rule or-seniority, but it was a nodel prescribed
for adoption and the adoption having not been shown, it
cannot prescribe a binding rule of seniority. Assum ng that
it is deened to have been adopted the seniority list does
not conformto the nodel as interpreted by us.

Now if there was no binding rule of seniority it is
wel | -settl ed t hat I'engt h of conti nuous of ficiation
prescribes a valid principle of seniority. The question is
fromwhat date the service is to be reckoned ?

86

It was wurged that ‘any appointnent- of a stop-gap nature or
pendi ng the sel ection by Public Service Commi'ssion cannot be
taken into account for reckoning seniority. In-other words,
it was urged that to be in the cadre and to enjoy place in
the seniority list, the service rendered in a substantive
capacity can alone be taken into consideration. W find it
difficult to accept this bald and wi de subm ssion. Each case
will depend wupon its facts and circunstances. If a stop-gap
appoi ntnent is made and the appointee appears before the
Public Service Comm ssion when the latter proceeds to sel ect
the candidates and is selected, we see no justification for
ignoring his past service. At any rate, there is no
justification for tw persons selected in the sanme nanner
being differently treated. That beconmes crystal clear from
the place assigned in the seniority list to petitioner No. 1
inrelation to respondent No. 7. |In fact if once a person
appointed in a stop-gap arrangenent is confirmed in his post
by proper selection, his past service has to be given credit
and he has to be assigned seniority accordingly unless a
rule to the contrary is made. That has not been done in the
case of all the petitioners. The error is apparent in the
case of petitioner 1 and respondent No. 7. These errors can
be multiplied but we consider it unnecessary to.do so. In
fact a fair rule of seniority should ordinarily take into
account the past service in the stop-gap arrangement is
followed by confirmation. This view which we are taking is
borne out by the decision of this Court in Baleshwar Dass
and Os. etc. v. State of UP. and Os. etc., wherein this
Court observed that the principle which has received the
sanction of this Court’s pronouncenment is that 'officiating
service in a post for all practical purposes of seniority is
as good as service on a regular basis. It my be
perm ssible, wthin limts for government to i gnore
officiating service and count only regular service when
clains of seniority come before it, provided the rules in
that regard are clear and categorical and do not admit of
any anmbiguity and cruelly arbitrary cut-off of |ong years of
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service does not take place or there is functionally and

qualitatively, substantial difference in t he service
rendered in the two types of posts.” It was said that
service rules wll have to be reasonable, fair and not

grossly unjust if they are to survive the test of Articles
14 and 16. It is thus well-settled that where officiating
appointnent is followed by confirmation unless a contrary
rule is shown, the service rendered as officiating
appoi ntnent cannot be ignored for reckoning length of
continuous officiation for determining the place in the
seniority list. Admttedly, that has not been done and the
seniority list is drawn

87

up fromthe date on which the approval /sel ecti on was nade by
the Public Service Commi ssion in respect of each nmenber of
the service, which is clearly violative of Art. 16, and any
seniority list drawn up on this invalid basis nmust be
guashed:

A grievance was nmade that the petitioners have noved
this Court ~after a |ong unexplained delay and the Court
shoul d not grant any relief to them It was pointed out that
the provisional seniority list was drawn up on March, 22,
1971 and the petitions have been filed in the year 1983. The
respondents therefore submitted that the court should throw
out the petitions/on the ground of delay, |latches and
acqui escence. It was said that pronotions granted on the
basi s of inpugned seniority |ist were not questioned by the
petitioners and they have acquiesced into it. W are not
di sposed to accede to this request because respondents 1 to
3 have not finalised the seniority list for a period of nore
than 12 years and are operating the same for further
pronmotion to the utter disadvantage of the petitioners.
Petitioners went on maki ng representations after
representations which did not vyield any response, reply or
relief. Coupled with this is the fact that the petitioners
belong to the |lower echelons of service and it 'is not
difficult to visualise that they may find it extrenely
difficult to rush to the Court. Therefore, the contention
nmust be rejected.

In view of the discussion, these petitions succeed and
are allowed and a wit in the nature of certiorari is issued
guashi ng the inpugned seniority |ist dated March 22, 1971 in
respect of Khandsari |nspectors. The respondents 1 to 3 are
directed to drawup a fresh seniority |ist based on the
principle of Ilength of continuous officiation reckoned from
the date of first appointnent if the appointment is followed

by confirmation 1i.e. selection/approval by the State Public
Service Comm ssion. We order accordingly, but in_ the
ci rcunstances of the case, there will be no order as to
costs.

N. V. K Petitions-all owed.
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