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PETI TI ONER
NI RANKAR NATH WAHI AND OTHERS

Vs.

RESPONDENT:
FI FTH ADDL. DI STRI CT JUDGE, MORADABAD AND ORS

DATE OF JUDGVENTO7/06/ 1984

BENCH
THAKKAR, M P. (J)
BENCH

THAKKAR, M P. (J)
SEN, A P. (J)

Cl TATI ON
1984 AIR 1268 1984 SCR (3) 917
1984 SCALE (1)921

ACT:

Code of CGivil Procedure 1908 Order 17 and Order 20-
Adj our nent - Request for further adjournnent to engage Seni or
Counsel refused-District Judge keeping judgment ready and
pronounci ng judgrment’ disnissing appeal-Procedure whether
just, fair and reasonabl e.

Practice and  Procedure: Adjournnent-Request for by
appel l ant to engage Seni or Counsel -Refused of -District Judge
keepi ng judgnent ready and delivering judgnent-Wether there
is denial of reasonable opportunity of hearing-Wether
procedure adopted by District Judge in preparation and
pronouncenent of judgnent vitiated.

HEADNOTE:

The appellant in the appeal was the |andl ord. 'He sought
an adj ournnment of the hearing of his appeal that was pendi ng
before the Additional District Judge on the ground of
i ndi sposition of his senior counsel. The respondent tenant
was a |eading nmenmber of the local bar. —The Additiona
District Judge refused the prayer, but granted three days’
time for making alternative arrangenents and directed that
the appeal be posted for hearing of further argunments and
that on failure to urge argunments, the judgnment ~would be
pronounced. On the adjourned date, the appellant again
sought adjournnent on the ground that he could not secure
the services of his out-station senior counsel and that his
counsel would not be able to appear for at |east a nonth and
that he nmay be granted further tinme to engage anot her seni or

counsel . The Additional District Judge ref used the
adj ournnent on the ground that mnmore than sufficient tine had
been granted for additional argunments, and added: "“The
judgrment is ready which is delivered'. The appeal was

di sm ssed by pronouncing the judgnent which had been kept
"ready for being delivered

Awit petitionto the High Court by the appellant
under Art. 227 was rejected in |limne

In the appeal to this Court, it was contended on behal f
of the appellant that: (1) as the respondent was a | eading
and influential nmenber of the local bar, nmenbers of the
| ocal bar were not willing to appear in the matter and that
the appellant was genuinely handicapped in securing the
services of an out-station senior counsel and (2) that even
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though the appeal was fixed for nmking further ora
submi ssions on the adjourned date, the Additional District
Judge kept the judgnment ready and pronounced it when the
appel | ant appeared and requested for further time to engage
a seni or counsel

918

Al'l owi ng the appeal
N

HELD: The judgnent rendered by the District Judge is
vitiated by reason of the failure to grant reasonable
opportunity of hearing to the appellant and by reason of the
procedure adopted in connection wth the preparation and
pronouncenent of the judgnent. The Hi gh Court also erred in
rejecting the wit petition summarily. The judgrment and
order passed by the Hgh Court as well as those passed by
the Additional District Judge are set aside and the matter
remtted to the Court of the District Judge for being
di sposed of, after affording a reasonable opportunity of
hearing to both the parti es.

[924- G925 B]

In the eyes of litigant a senior nenber of the bar when
shed personally, night enjoy certain anpunt of synpathy with
the menbers of the judiciary before whomhe is practising
day in and day out. This aspect cannot be overl ooked having
regard to the realities of life. [922 D

The | earned Judge should have shown awareness of this
di rension of the matter and bearing in nind the adage that
"justice rmust al so appear to have been done’, ought to have
dealt with the request for a short adjournment with a degree
of understandi ng. [922 E]

It is common know edge that when a |eading nmenber of
the Bar is sued or sues in a personal capacity, the nenbers
of the Bar where he is practising are nore-than reluctant to
accept a brief against the colleague and friend on account
of personal relations or on account of |I|ikelihood of
enbarrassnment. In a matter like this, the litigant pitted
agai nst a | eadi ng menber of the Bar, nmay al so want to engage
a counsel of his choice and confidence for it ‘may well
appear to himthat not every nenber of the Bar might present
his case with the degree of zeal, enthusiasmsincerity and
conviction which ordinarily a litigant expects - from his
advocate. [922 H; 923 A

The | earned Judge could not have arned hinself with a
readynade judgnent di smssing the appeal when further
argunents on behalf of the appellant were yet to be heard.
And apparently there was no time-conpul sion to pronounce the
judgrment on that very day. The Judgment rendered by the
| earned Judge is thus vitiated by reason of the failure to
grant reasonabl e opportunity of hearing to the appell ant and
by reason of the procedure adopted in connection with the
preparation and pronouncement of the judgment. [924 F-Q

It was also not difficult to realise that a landlord is
the last person interested in prolonging the eviction
proceedi ngs or the appeal arising fromthe order passed in
such proceedings. The Additional District Judge shoul d have
shown awareness of this dinmension of the matter, and under
the circunstances, m ght wel | have granted a short
adjournnent to enable the appellant to engage a senior
counsel of his choice and confidence. [922 F-Q

JUDGVENT:
ClVIL APPELLATE JURISDICTION : GCivil Appeal No. 2562 of
1984.
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Fromthe Judgnent and Order dated 21.7.1983 of the
Al | ahabad Hi gh Court in WP No. 8933 of 1983.

R B. Mehrotra Advocate for the appellants.
K. P. Gupta Advocate for the respondents.
919

The Judgrment of the Court was delivered by

THAKKAR, J. "Justice", we do not tire of saying, "nust
not only be done", but "nust be seen to done". And yet at
times sone Courts suffer fromtenporary amesia and forget
these words of wisdom In the result, a Court occasionally
adopts a procedure which does not neet the high standards
set for itself by the judiciary. The present matter falls in
that unfortunate category of cases. That is the reason why,
though we do not feel very happy in doing so, we have had to
grant special I|eave for disposing of the appeal not on
nerits, but only for~ the purpose of setting aside the
i mpugned j udgnent rendered by the learned Additiona
District Judge, Moradabad. To set it aside on the ground
that the 'procedure adopted by the I|earned Judge at the
hearing of the appeal was not just and fair. And in order to
consequently remand the matter for hearing the appeal afresh
with a viewto dispose it of on nmerits in accordance with
I aw.

The order-sheet” of May 20, 1983 of the record of the
appeal in the Court of the learned District Judge shows that
the appellant sought adj our nnent on the ground of
i ndi sposition of his senior counsel from Saharanpur with a
request that the appeal be adjourned to sone date in July.
The | earned Additional District Judge refused the prayer but
granted three days’ tine for making alternative arrangenent
and directed that the -appeal be posted for hearing of
further argunments on May 23, 1983. He further directed that
inthe event of failure to urge argunents on May 23, 1983,
"the judgrment will be pronounced.” Even so, the appellant
agai n sought an adjournment on the ground that he could not
secure the services of his senior counsel from Sharanpur as
he was not able to appear till the nmonth of July, and prayed
for sone tine to engage a senior counsel from Moradabad. The
| earned Additional District Judge refused the adjournment on
the ground that nore than sufficient tine had been granted
for additional argunent s, rej ected t he prayer for
adj ournnent, and then added:

"The judgnent is ready which is delivered."

The appeal was dismssed by the Ilearned Additiona
Di strict Judge by pronouncing the judgment whichthe |earned
Judge had kept ready for being delivered. As the Act does
not provide for any further appeal or revision, the High
Court was approached under Art. 227 of the Constitution of
India, but the Hgh Court rejected the Wit Petition in
limne. Hence the present appeal by special |eave.

920

The followi ng facts emerge fromthe order-sheet:

(1) On May 12, 1983 the learned Additional District
Judge had felt that the request nade by the
appel lant for further arguments was justified and
had granted it.

(2) On May 20, 1983 the Court granted only three days’
time to nwmke alternative arrangement in view of
the fact that the senior counsel from Saharanpur
engaged by the appellant was not in a position to
appear on account of ill ness.

(3) On 23rd May, 1983, the arguments were to be heard.
Notwi t hst andi ng that the argunments were yet to be
heard on this date, the | earned Judge had kept the
j udgment r eady f or pr onounci ng, whi ch he
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pronounced forthwith wilts refusing the prayer for
adj ournnent nade by the appellant with a viewto
engage a senior advocate fromthe local bar since
the Advocate from Saharanpur already engaged by
hi m was not avail abl e.

Two infirmties have been pointed out to us in support
of the plea that the procedure adopted was not just and
fair:

(i) Even t hough t he appel | ant was genui nel y
handi capped in securing the services of a senior
advocate to appear for himin the matter having
regard to the fact that respondent No, 3 Kail ash
Sahai Mathur was a | eading and influential menber
of the Mradabad Bar and nmenbers, of the |ocal Bar
were not willing to appear against him in his
personal matter, —the learned Additional District
Judge did not afford hima reasonabl e opportunity
for engagi ng an Advocate ;

(ii) 'Even though the appeal was fixed for naking
further oral submissions, on the day fixed for
this purpose, the |earned Additional District
Judge had kept his judgnent ready and pronounced
it when the appellant applied for further time to
engage a ~senior nenber of the Bar to represent
hi m

We do not consider it necessary to delve deep into the
facts. It is sufficient for our purposes to say that the
sai d Respondent, on his own showing, is a leading and
i nfluential menber of the Mradabad Bar as is evident from
the followi ng passage extracted fromthe witten objections
filed by the said Respondent hinself at the tria
921

"He has been a nenber of the State Bar Council for

a nunber of years and also been Vice President of the

U P. Lawers Conference. The opposite party has been

Secretary, Vice-President. and President of the Bar

Associ ation, Mradabad. He i's also manager of 'S.R A N.

Internediate Coll ege, Moradabad. He is a founder |ife-

menber of the Mradabad Cvil Courts C ub. He has been

President of the Moradabad Rotary Cub and is its

menber for the last about 33 years. He has al so been

Wor shi pful Master of the Masonic Lodge."

"He has been nenber of the Senate, Law Faculty and

Board of studies of the Agra University. He is also

connected with other Cubs and social and educationa

institutions. The opposite party was also the founder

Secretary of the Mdradabad Branch of the Indian Law

Institute. In his various capacities, ‘the opposite

party has to neet a variety of persons, junior |awers,

teachers, rotaries, social worker, <clients etc. each

day. He has also a huge library and so stated above a

fairly good nunber of fam ly menbers staying with him

all this makes even the space at the disposal of the
opposite party such too cranped.”

It has also been established that the appellant was
finding it extrenely difficult to engage a lawer to
represent him as he was pitted against a senior and
i nfluential menber of the Bar personally, and was seeking
his eviction frompremses in his personal occupation for
use as his residence-cumoffice. A |eading menber of the Bar
had already returned the brief, and a senior nenber of the
Bar from Saharanpur Bar engaged by the appellant had been
repeatedly asking him to seek adjournments instead of
appearing in the Court to argue the matter on the appointed
day. The adjournnents were sought presumably because of his
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under st andabl e rel uctance to appear against a professiona
brother in a natter where he was personally concerned.

We have no hesitation in assuming that no Court would
ever be influenced by the fact that the Respondent was a
| eadi ng nenber of the Bar and influential person inasmuch as
inthe eye of law all <citizens are entitled to equa
treatnent having regard to the doctrine of equality before
law. If a case for eviction was made out under the rel evant
statute, the Court would not hesitate to
922
rel ease the accommodation by ordering eviction against the
respondent notwi thstanding his status in the legal world or
inthe society. If on nerits, the application under Sec. 21
(1) (a) and/or under Sec. 21 (1A) of the Act deserved to be
di sal | owed, the appeal would be dismssed just as it would
be di smi ssed against any other tenant by reason of the fact
that it was wanting in merits, not because the respondent
enjoyed a particular status inthe profession or in the
society. Thisis what everyone associated with the world of
law is doubtless expected to know. But a litigant who is
pitted against- such an influential nenber of the Bar having
such a high status in the society, who hinmself nentions in
his affidavit these facts,” can be excused for not being
aware of the doctrine of equality before law, not only in
theory but also in/practice.

So al so the | earned Judge m ght well have realised that
the appellant was fighting a litigation in which a very
seni or menber of the bar was personally inpleaded as a
def endant (respondent) and that it was understandable if he
was | abouring under a psychological conplex. The conplex is
under st andabl e because in the eyes of a'litigant a senior
nenber of the bar when sued personally, m ght enjoy certain
amount of synpathy with the nmenbers of the judiciary before
whom he is practising day in and day out. This aspect cannot
be overl ooked having regard to the realities of life.

The | earned judge should have shown awareness of this
di rension of the matter and bearing in nmnd the adage that
"justice must al so appear to have been done’, ought to have
dealt with the request for a short adjournment with a degree
of understanding. More particularly as it was not difficult
to realise that a landlord is the | ast person interested in
prol ongi ng the eviction proceedings or the —appeal arising
fromthe order passed in such proceedings. The learned
Additional District Judge, under the circunstances, mght

wel |  have granted a short adjournnent- to -enable the
appel lant to engage a senior counsel of ‘his choice and
confidence. For this reason: It is comopn know edge that

when a |eading nenber of the Bar is sued or sues in a
personal capacity, the nmenbers of the Bar where he is
practising are nore than reluctant to accept a brief agai nst
their colleague and friend on account of personal “relations
or on account of [Iikelihood of enbarrassnent. In a matter
like this, the litigant pitted against a |eading nmenmber of
the Bar may al so want to engage a counsel of his choice and
confidence for it my well appear to him that not every
menber of the Bar night
923
present his case wth the degree of =zeal, enthusiasm
sincerity and conviction which ordinarily a litigant expects
fromhis advocate

W are afraid that these vital aspects were overl ooked
by the |earned Judge when he granted only three days’ tine
to nake alternative arrangenent for engaging a | ocal senior
counsel by reason of the fact that the Saharanpur Advocate
engaged by the appellant was not in a position to appear on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 7

the ground of illness. This short adjournnent for three days
was granted vide order dated May 20, 1983. But on May 23,
1983, the | earned Judge refused to grant further tinme to the
appel | ant who had not been able to nmake suitabl e arrangenent
for engaging a counsel on that date. W are of the opinion
that the appellant has been denied a reasonabl e opportunity
of hearing, and that the grievance made by the appellant, as
regards the procedure adopted by the |earned Judge on this
score, is not unfounded. This is one of the two reasons
which has inpelled us to set aside the order passed by the
| earned Additional District Judge and to remand the natter
for a fresh decision in accordance with |law after affording
reasonabl e opportunity of ‘hearing to the parti es.

The second ground has also been substantiated in the
sense that the appellant cannot be faulted for entertaining
the misgiving that the procedure adopted was not in tune
with one’s sense of justice. The grievance this tinme arises
on account of the fact that even though May 23, 1983 was
fixed for hearing of further oral argunents, the |[earned
Judge had Kkept a judgnent ready for being pronounced and he
proceeded to pronounce it~ forthwith whilst refusing the
prayer for adjournment made by the appellant. It is not in
di spute that on May 23, 1983 the | earned Additional District
Judge had granted three days’ tine to the appellant to
enable him to engage an advocate to 'nake further ora
submi ssions. Since the matter was posted on 23rd May, 1983,
for further oral argunents, the |earned Judge could not have
conmenced witing ‘his judgrment till further argunments were
heard on that day or the request for adjournnment, if any,
was refused. No objection could have been taken if on
turning down the request for adjournnment- on My 23, 1983,
the |l earned Judge had comenced witing or-dictating his
judgrment in the Court. But he had Kkept his judgnent
(dismssing the appeal) ready for being pronounced. Wen the
appel l ant made a request for an adjournnment for engaging an
advocate, the request was turned down and the judgnment
pr epar ed
924
in advance, di smissing the appeal , was st rai ght away
pronounced. As we pointed out earlier, thelearned Judge
coul d be expected to be aware of the fact that the appell ant
being a | andl ord seeking an eviction order was  not
interested in unnecessarily prolonging the hearing of the
appeal . He al so could not have been unaware of the fact that
the respondent was a | eadi ng nmenber of the local” Bar and an
influential person and that wunder the <circunstances a
citizen who was pitted against himin a personal litigation
was likely to feel that he was not getting just and fair
treatnent if the judgment was kept ready in anticipation
that the request for adjournment was going to be made and
was goi ng to be refused. Supposing no request for
adj ournnent was nade and a senior advocate had appeared on
behal f of the appellant what would have happened ? Before
hearing his arguments, the |earned Judge had al ready nmade up
his mnd and kept ready a judgnent wherein he had reached
the conclusion that there was no substance in the appeal
These enbarrassing facts stare one in the eye. W do not
think that fault can be found with the appellant if he felt,
as any other litigant would have perhaps felt, that the
procedure adopted was lacking in fairness. |In fairness to
the |l earned Judge, we nust nention that in his order dated
May 20, 1983, he had observed as under: -

"Appeal adj ourned to 23-5-83 for additiona
argunents failing which judgnent woul d be pronounced."

But the fact remains that the | earned Judge coul d not
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have arned hinself with a ready-nade judgnent dism ssing the
appeal when further argunents on behalf of the appellant
were yet to be heard. And apparently there was no tinme-
conpul sion to pronounce the judgnment on that very day, The
judgrment rendered by the |earned Judge is thus vitiated by
reason of the failure to grant reasonable opportunity of
hearing to the appellant and by reason of the procedure
adopted in connection with the preparati on and pronouncenent
of the judgment. W nmy incidentally observe that we are
al so distressed that the H gh Court rejected the petition
summarily in the face of these features and obliged the
appel  ant to approach this Court.

Under the circunstances the appeal nust be all owed. The
judgrment and order passed by the Allahabad High Court as
well as those passed by the learned Additional District
Judge are set aside and the matter is remitted to the Court
of the District Judge,

925

Mor adabad for ~ bei ng di sposed of in accordance with law. In
view of . ‘what has transpired, we direct that the |[earned
District Judge hinself shall hear the appeal, and after
accordi ng reasonable opportunity of hearing to both the
parties to make their _subm ssions, dispose it of in
accordance with | aw uni nfluenced by anything that m ght have
been stated in the judgnment which is being set aside. The
| earned District Judge shall dispose of the appeal as
expedi tiously as possible, and, in any event, not later than
within four nonths from the date of receipt  of a copy of
this judgnent, which we hereby direct the office to send to
the learned District Judge 'forthwith’.

There shall be no order as to costs.

N. V. K. Appeal al | owed.
926




