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ACT:

Panchayat Samtis, -and Zilla Parishads Act, 1961 as
anended by Harayna Anendnent Act of 1973 deleting Section
33, affect of -whether any appointnent made after the
del etion of Section 33 valid effective.

HEADNOTE:

Section 33 of the Punjab Panchayat Samtis and Zilla
Pari shads Act, 1961 provided that subject to rules nmade by
the CGovernment, a Panchayat Samiti may enpl oy such servants
as it may consider necessary for the efficient performance
of the duties inposed upon it by the Act, rules or bye-laws
made t hereunder or by any other  law for the tine being in
force. The Punjab Panchayat Sanitis and Zilla Parishads
(Haryana Amendnent Act, 1973 which canme into force from
June, 13, 1973, introduced extensive amendnents. Section 33
of the Act was deleted by Section 13 of the Amendi ng Act,
Sub section (4) of Section 14 the Anending Act, provided
that persons enployed by a Panchayat Samti before April 4,
1973 and who were in service at the comencenent of the
Anmendi ng Act, "shall continue to serve on the same terms and
conditions on which they were enployed by the Panchayat
Samti" until they are absorbed in the Governnent Service or
retire in such manner as may be prescribed. Section 35(1) of
the Act enpowers the State Government to place at' the
di sposal of a Panchayat Samiti such of its servants as are
required for the inplementation of the schenes  annexed
therewith, and for such other duties and functions as may be
assigned to them by the Panchayat Samitis fromtime to time.

The appell ant was appointed as a clerk on June 1, 1963
by the Panchayat Samiti, Loharu. He was confirned in that
post ill course of tine. On January 21, 1974, he was
promoted as a Head Cderk on an ad hoc basis. On March, 14
1975 a resolution was passed by the Sanmiti regularising the
post of Head Clerk. On April 1, 1975, the appellant was
appointed as a Head Cderk. Acting in pursuance of the
provision of Section 14(1) of the. the Arending Act, The
CGover nment  of Haryana notified the absorption of the
appel lant as a clerk, though he was working as a Head O erk
since January 21, 1974. Being aggrieved the appellant filed
a Wit Petition and prayed for a direction to absorb him as
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a Head Cerk. The Wit Petition having been dism ssed by the
Hi gh Court, the appellant has filed this appeal by specia
| eave.

Di smi ssing the appeal, the Court,
N

HELD: 1.1. The Panchayat Samiti had no right to appoint
the appellant to the post of Head Cerk on the date on which
it purported to do so. As a result of the deletion of
Section 33 of the Act by the Amending Act of 1973, the
735

Panchayat Samiti lost its power to make appointnent to the
Panchayat. It could not therefore have appointed the
appellant as a Head Cderk, as it purported to do so, in
January, 1974 on an adhoc basis or in April 1965 on a

regul ar basis. [737D]

1.2. Though the right to be considered for pronotion is
a term and condition of service, in the instant case, the
appoi ntnent of the appellant to the post of a Head Cerk
being without ~the authority of law, the Governnent was not
bound to " absorb him in the post of a Head Cerk. He was
appointed lawfully to the post of ~a clerk and that is the
post in which the Governnent has absorbed him [737C, E]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal No. 1433 of
1977

Appeal by Special leave fromthe Judgnent and Order
dated the 16th February, 1.977 of the Punjab and Haryana
High Court in Cvil Wit Petition No. 752 of 1977.

J.D. Jain & Ms. Kawal jit Kocher for the Appellant.

Har bans Lal, I.S. Goel & RN Poddar for the
Respondent .

The Judgrment of the Court was delivered by

CHANDRACHUD, CJ. Section 33 of the Punjab Panchayat
Samtis and Zilla Parishads Act; 1961 ("The Act") provided
inso far as relevant, that subject to rules nade by the
CGovernment, a Panchayat Samiti nmay enploy such servants as
it may consider necessary for the efficient perfornance of
the duties inposed upon it by the Act, rules or bye-I|aws
made t hereunder or by. any other law for the tine being in
force. In pursuance of this power, the appellant was
appointed as a clerk on June 1, 1963 by the Panchayat
Sanmiti, Loharu, which is respondent 3 in this appeal. He was
confirmed in that post in course of tinme. On January 21
1974 he was prompted as a Head Clerk on an ad hoc basis. On
March 14, 1975 a resolution was passed by respondent 3
regularising the post of Head Cerk. On April 1, 1975, the
appel | ant was appointed as a Head O erk

The Punjab Panchayat Samitis, Zilla Parishads (Haryana
Amendnent) Act, 1973 introduced extensive anmendnents in the
Act of 1961. Section 13 of the Amending Act del eted section
33 of the Act. A plain consequence of this deletion was that
the Panchayat Samitis were divested of their power to nmke
appoi ntnents to the Panchayats. The Anending Act received
the assent of the Governor
736
on April 25, 1973 and was published in the Haryana Gazette
on June 13, 1973.

Sections 35(1) of the Act enpowers the State Governnent
to place at the disposal of a Panchayat Samiti such of its
servants as are required for the inplenentation of the
schenmes connected therewith and for such other duties and
functions as may be assigned to them by the Panchayat Samt
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fromtinme to tine. Section 35(3) which dealt wth the
condi tions of service of the Governnent servants allotted to
the Panchayat Sanmitis, was anmended by section 14 of the
Amendi ng Act of 1973. Sub-section (4) of section 14 of the
Amendi ng Act provides that persons enmpl oyed by a Panchayat
Samti before April 1, 1973 and who were in service at the
commencenent of the Amending Act shall continue to service
on the sane terns and conditions on which they were enpl oyed
by the Panchayat Samiti", until they are absorbed in the
Covernment service or retire in such nanner as nmay be
prescri bed.

Acting in pursuance of the provision of section 14(4)
of the Anending Act, the Governnent of Haryana notified the
absorption of the appellant as a clerk though, as stated
earlier he was working as a head Cderk in the Loharu
Panchayat Samiti. Being aggrieved by his absorption on a
| ower post, he filed a wit petition in the Hi gh Court of
Punj ab .and Haryana, asking that he should be absorbed as a
Head Clerk. The wit petition having been dism ssed by the
Hi gh Court,  the appellant has filed this appeal by specia
| eave.

The appel l ant was appointed as a clerk by the Loharu
Panchayat Samiti in-1963, long before the Anendi ng Act came
into force on June 13, 1973. He was, therefore, entitled to
be absorbed in Government service as a clerk in any event.
But, as a result of the deletion of section 33 of the Act by
the Anending Act of 1973, the Panchayat Saniti lost its
power to nake appointnments to the Panchayat. The fact that
the appellant was prombted as a Head Clerk on an ad hoc
basis in January 1974, or the further fact that he was
appointed as a Head Clerk on April 1, 1975, cannot inprove
his position for the sinple reason that these appointnents
were made after June 13, 1973, being the date on which the
Panchayat Samiti lost its power to make appointnents to. the
Panchayat .

737

It is wurged by Shri Jain who appears on behalf of the
appel l ant that by reason of section 14(4) of the Anending
Act, the appellant was entitled to continue in-the service
of the Panchayat on the sane ternms and conditions on which
he was enployed by the Panchayat Samiti until he was
absorbed in CGovernment  servi ce. Si nce the appel lant,
according to the terns and conditions of his service with
the Panchayat, was entitled to be considered for pronotion
to the post of a Head Clerk, his appointnent as a Head d erk
prior to his absorption in Governnent service had to be
recogni sed and protected, despite the fact ~that such
appoi ntnent was nade after June 13, 1973 when the Anmendi ng
Act cane into force. There is no substance in /this
contention. Even assum ng for the purposes of argunent that
the right to be considered for pronotionis a ‘term and
condition of service, what is relevant for our purpose is
not whether the appellant was entitled to be considered for
promoti on but, whether the Panchayat Sanmiti had the right to
appoint him to the post of Head Cerk on the date on which
it purported to do so. Clearly, it had fortified that right
on June 13, 1973. It could not, therefore, have appointed
the appellant as a Head Cerk, as it purported to do, in
January 1974 on an ad hoc basis or in April 1975 on a
regul ar basis. The appointment of the appellant to the post
of a Head Clerk being without the authority of law, the
CGovernment was not bound to absorb himin the post of a Head
Clerk. He was appointed lawfully to the post of a Cerk and
that is the post in which the Government has absorbed him

For these reasons, the appeal fails and is dism ssed.
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There will be no order as to costs.
S R Appeal dism ssed.
738




