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PETI TI ONER
RAJENDRA SI NGH & ORS. ETC.
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RESPONDENT:
SMI. USHA RANI & ORS. ETC.

DATE OF JUDGVENT27/02/ 1984

BENCH:

FAZALALI, SYED MURTAZA
BENCH:

FAZALALI, SYED MURTAZA
VARADARAJAN, A. (J)

M SRA RANGNATH

Cl TATI ON
1984 AIR 956 1984 SCR (3) 22
1984 SCC (3) 339 1984 SCALE (1)440
Cl TATOR | NFO
R 1991 SC1557 - (29)

ACT:

Representati on of the People  Act 1951, Sections
81(3) and 86.

El ection Petition-Service of true and exact copy of
el ection petition on respondent s- Dut y of el ection
petitioner-Consequences of failure of-Dismssal in limni of
el ection petition.

Amendnent of el ection petition-Wether pernissible.

HEADNOTE:

The respondent filed an Election Petition for setting
aside the election of the appellant to the State Legislative
Assenbly. The appellant filed a petition for rejection of
the said Election Petition in |imne under Section 86 of the
Representation of the People Act, 1951 on the ground that
the copy of the petition served on himwas neither attested
to be a true copy nor a correct copy of the origina
petition, as contenplated by the provisions contained  in
section 81(3). The case of t he respondent - el ecti on
petitioner was that two sets of copies were filed, one set
being correct as required by the Act and the ~other set
incorrect containing vital omssions and mstakes, the
appel l ant having got a correct copy as required by section
81(3) there was conpliance wth the requirement of the
section.

The High Court held that as the respondent had filed
correct copies, the provisions of section 81(3) were not
violated and it was for the appellant to have chosen the
correct copy fromthe two sets and invoked the doctrine of
benefit of-doubt in order to cure the non-conpliance of the
mandat ory provisions of section 81(3), and rejected the
application to dismss the Election Petition

In the connected appeals, the 1st Respondent had filed
separate Election Petitions for setting aside the election
of the appellants to the Rajya Sabha. Wwen the said
petitions came up before the Hgh Court for hearing an
application was nmade by the respondent for anmendnent of the
original petition by insertion of page 17 which was all owed.
The appellants filed petitions before the Election judge for
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rejecting the Election Petition on the ground that no
amendnment could be allowed which would have the effect of
defeating or bypassing the provisions of section 81(3) of
the Act, and that the original petition served on the
appel lants did not contain page 17 and hence was not the
correct and exact copy of the election petition.

The High Court rejected the application to dismiss the
El ection Petition.

Al owi ng the Appeal s.

23
N

HELD: 1. The mandate <contained in section 81(3) is
clear and specific and requires that every copy of the
el ection petition nmust be —a true and exact copy of the
petition. The consequences of this nandatory provision
cannot be got over by praying for an anmendnent of the
el ection petition -because that-would defeat the very object
and purpose of section 81(3). [28 F, 29 B

In the Jinstant cases, the judgnment of the Hi gh Court
are set . ‘aside, and the election petitions dismssed in
[imne under section 86 of the Act. [30 D

Sharif-ud-Din v. Abdul Gani Lone, [1980] 1 SCR 1177;
referred to.

2. Section 81(3) and 86 of the Act do not contenpl ate
the filing of incorrect copies and if an election petitioner
di sregards the nmandate contained in section 81(3) by filing
i ncorrect copies, @ he takes the risk~ of the petition being
dismissed in limne under section 86. It is no part of the
duty of the respondent to wade through the entire record in
order to find out which is the correct copy. If out of the
copies filed, the respondent’ s copy is found to be an
i ncorrect one, it anounts to non-conpliance of the
provi sions of section 81(3) which is sufficient to entail a
di smissal of the election petition at the behest 'of the
respondent .

[27 B; C

3. If an election petitioner files a nunber of copies,
sonme of which may be correct and sone nay be incorrect, it
is his duty to see that the copy served on the respondent is
a correct one. [27 A

In the instant case, it has not been proved by the
respondent that correct copies of the election petition had
been filed or, that the appellant got the correct copy and
not the incorrect one, in the face of the clear -and
categorical assertion by him that he did not receive the
correct copy. [27 F]

4. The mandate contained in Section 81(3) cannot be
equated with s. 537 of the Code of Crimnal Procedure which
nmakes certain omssions as a curable irregularity. No. such
concept can be inported into the election |aw because the
object of the law is that the electoral process should not
be set at naught and an elected candidate should not be
throwmn out wunless the grounds nentioned in the Act are
clearly and fully proved. [27 D

5. Parlianent in its wi sdom has not nmade any attenpt to
interfere with the preenptive and nandatory provisions of
section 81 (3) resulting in the consequence of disnissal of
the petition wunder section 86 despite the observations in
Satya Narain. v. Dhija Raem& Os. [1974] 3 SCR 20. [30 (]

JUDGVENT:
ClVIL APPELLATE JURISDICTION: Civil Appeal No. 3702
(NCE) of 1982.
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Appeal by Special leave fromthe judgnent and order
dated the 2nd August, 1983 of the Allahabad H gh Court in
El ection Petition No. 28 of 1980.

24
Wth
Cvil Appeal No. 9 of 1983

Appeal by Special leave fromthe Judgnent and Order
dated the 15th October/Ist Decenber, 1982 of the Allahabad
H gh Court in Election Petition No. 1 of 1982.

And
Cvil Appeal No. 10 of 1983

Appeal by Special |leave fromthe Judgnent and Order
dated the 15th October, 1982 and 1st Decenber, 1982 of the
Al | ahabad Hi gh Court in Election Petition No. 1 of 1982.

S.N. Kacker, R L. Srivastava, Rajesh and V.K Verma for
the Appellants in CA- No. 3702 of 1982.

Appel lant in personin CA.- No. 10 of 1983.

M. C. Bhandare and V.K  Verma for the Appellant in CA
9/ 83.

Yogeshwar Prasad, M. R Chhabra, Sujat Ulah and K K
Gupta for the Respondents.

The Judgnent of the Court was delivered by

FAZAL ALl J. As these appeal s involve compn points of
| aw, we propose to decide them by one judgment.

Cvil Appeal No. 3702 of 1982

This appeal arises out of election to ’'375-Iglas
Assenbly Constituency, Aligarh to the “Utar Pradesh
Legi sl ati ve Assenbly’ which was held on May 28, 1980 and the
result of which was ‘declared on June 1, 1980, in which the
appel l ant was decl ared el ect ed. ‘Respondent No. 1, Snt. Usha
Rani had al so contested the above nentioned el ection but was
def eated. Aggrieved by the result of the aforesaid el ection
Snt. Usha Rani filed an election petition on
25
July 15, 1980, at the residence of the Registrar of the
Al | ahabad Hi gh Court. Thereafter, on Septenber 24, 1981, the
appellant filed a petition before the H gh Court for
rejection of the election petition filed by the respondent,
on the ground that the copy of the petition served on him
was neither attested to be a true copy nor a correct copy of
the original petition, as contenplated by the —provisions
contained in s. 81 (3) of the Representation of the People
Act (hereinafter referred to as the ’'Act’') and hence the
el ection petition should be rejected in |inmne under s. 86
of the Act. Sub-s. (3) of s. 81 may be extracted thus;

"81. Presentation of petitions-

XX XX XX

(3) Every el ection petition shal | be
acconpani ed by as many copi es thereof as there are
respondents nmentioned in the petition, and every
such copy shall be attested by the petitioner
under his own signhature to be a true copy of the
petition."

An analysis of this sub-section would reveal that every
el ection petition should be acconpani ed by as nany copi es as
there are respondents and that every copy should be attested
by the petitioner under his own signature. |f these
requi rements are not followed strictly and literally, it
would result in dismssal of the election petition w thout
any trial as provided by s. 86 of the Act.

In the instant case, the main point raised by the
appel lant was that two sets of copies were filed by the
el ection-petitioner in the Hgh Court, one set being a
correct and exact one and the other <containing vita
om ssions and m stakes. This position is not disputed by the
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r espondent (el ection-petitioner). In reply to the
prelimnary objection rai sed by t he appel | ant, t he
respondent rebutted the charge on the ground that the
appel | ant had got a correct copy as required by s. 81 (3) of
the Act and, therefore, he could not be heard to compl ain of
any non-conpliance with the provisions of the aforesaid sub-
section.

After going through the judgnment of the Hi gh Court it
is not clear whether the appellant received the correct copy
of the petition or an incorrect one. On the other hand, on
the evidence and admitted facts the followi ng circunstances
appear to be undi sputed;

26

(a) that two sets ~of copies were filed by the

el ection-petitioner in the H gh Court,

(b) that one set was correct as required by the Act,

and

(c) the other set was incorrect as it contained vita

om ssions-and nistakes regarding the details of
corrupt practices all eged against the appellant.

There is, however, no-clear evidence or finding to show
that the copies which were received by the appellant were
correct or incorrect and there is some divergence on this
point. The Hi gh Court seens to have come to the concl usion
that as the respondent had filed correct copies also, she
did not violate the provisions of s. 81 (3) and it was for
the appellant to have chosen the correct copy fromthe two
sets. The |earned Judge of the High Court has al so i nvoked
the doctrine of benefit-of-doubt” in order to cure the non-
conpl i ance of the mandatory provisions of s. 81 (3).

On going through the relevant evidence we find that
there is overwhelmng material to show that the appellant
did not receive the correct copy and even the respondent in
her evidence did not categorically deny this fact. The
respondent in her evidence before the Court adnmitted that
out of the 22-23 copies filed by her, 10 copies were correct
and were duly signed by her and the rest were left with the
counsel with instructions to get themcorrected. Therefore,
she was not at all sure whether all the copies were
corrected or not. She further admtted that in some of the
copies she did not initial the various corrections and that
Exts. R1, R2, R3 and R4 were not out of those 10 copies
whi ch had been filed by her along with the election petition
at the residence of the Registrar. There i s, however, clear
evi dence to show that the copies which were received by the
appel l ant were Exts. R1 to R4, which admttedly were not
correct copies of the election petition.

This being the position, it is manifest that the
appel l ant did not receive the correct copies as contenplated
by s. 81 (3) of the Act. The respondent has al so not been
able to prove that the copies served on the appellant were
out of the 10 corrected copies which she had signed and
filed. It appears that in view of a |arge nunmber of copies
of the petition having been filed, there was an utter
confusion as to which one was correct and which was not. It
is obvious that if an
27
el ection-petitioner files a nunber of copies, sonme of which
may be correct and some may be incorrect, it is his duty to
see that the copy served on the respondent is a correct one.
A perusal of ss. 81 (3) and 86 of the Act gives the
i npression that they do not contenplate filing of incorrect
copies at all and if an election-petitioner disregards the
mandate contained in s. 81 (3) by filing incorrect copies,
he takes the risk of the petition being dismssed in |imne




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

under s. 86. It is no part of the duty of the respondent to
wade through the entire record in order to find out which is
the correct copy. |If out of the copies filed, the
respondent’s copy is found to be an incorrect one, it
ampunts to non-conpliance of the provisions of s. 81 (3)
which is sufficient to entail a dismssal of the election
petition at the behest.

Hence, the mandate contained in s. 81 (3) cannot be
equated with s. 537 of the Code of Criminal Procedure which
makes certain om ssions as a curable irregularity. No such
concept can be inported into the election |aw because the
object of the law is that the electoral process should not
be set at naught and an el ected candidate should not be
thrown out unless the grounds nentioned in the Act are
clearly and fully proved. An election dispute concerns the
entire constituency and in a parlianmentary denpocracy it is
of paranount inportance that duly elected representatives
shoul d be available to share the responsibility in the due
di scharge of their duties. That is why the |aw provides
ti me-bound di sposal of election disputes and holds out a
mandat e for procedural conpliance.

In these circunstances, therefore, in the instant case
there was absolutely no justification for the |earned Judge
to have invoked the doctrine of benefit-of-doubt. W are
satisfied that it has not been proved by the respondent that
she filed <correct copies of the election petition or, for
that matter the appellant got the correct copy and not the
incorrect one, inthe face of the clear and categorica
assertion by himthat he did not receive the correct copy.

For these reasons, therefore, the appeal is allowed and
the election petition filed by the respondent is di sm ssed
under s. 86 of the Act. There will be no order as to costs.
Cvil Appeal Nos. 9 & 10 of 1983

There two connected appeals -al so involve nore or |ess
the same point of law as was involved in Cvil Appeal No.
3702 of 1982, with the difference that in Cvil Appeal No. 9
of 1983, J.P. Coyal,

28

and in Cvil Appeal No. 10 of 1983, Bishanber Nath Pandey,
(appel lants) were declared elected to the Rajya Sabha on
March 29, 1982. An election petition to set aside their
election was filed on My 10, 1982 by the Respondent (Raj
Narai n) making a nunber of allegations. Wen the case cane
up before the Court on 5.7.82, an application was nade by
the respondents for amendment of the original petition by
insertion of page 17, which was allowed.  The appellants
filed a petition before the Election Judge for rejecting the
el ection petition of the respondents because no amendnent
could be allowed which would have the effect of defeating or
bypassing the provisions of s.81 (3) of the Representation
of the People Act (for short, referred to as the 'Act’).

It may be stated here that Shri Bi shamber Nath Pandey
has in the meantime been appointed as Governor of Oissa and
has resigned his nenbership of the Rajya Sabha, Therefore,
as requested at the Bar, his name is deleted from the
cat egory of appellants.

The main argunment on behalf of the remaining appellants
was that 11 copies of the election petition were filed on
10.5.1982 and although the copies which were served on them
did contain page 17 yet the original petition did not
contain page 17 and was sought to be added only by way of
approaching the Court for anendrment of the petition. It was
further contended that the Court had no jurisdiction to
accede to the prayer for anendrment of the petition when at
the time of filing the petition, the nandate contained in s.
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81 (3) was not conplied with. In other words, the position
seens to be that while the copies which were served on the
appel lants did contain page 17 yet the original election
petition did not contain page 17. This being the admtted
position, it could not be said that the copies served on the
appel l ants were the correct and exact copies of the election
petition. The provision of s. 81 (3) is clear and specific
and requires that every copy of the election Petition nust
be a true and exact copy of the petition.

The | earned counsel for the respondent submitted that
this is a highly technical objection and did not cause any
prejudice to the appellants because so far as their copies
were concerned they already contai ned page 17. M. Bhandare,
counsel for the appellants, however, subnitted that this is
besi de the point and does not cure the invalidity of the
el ection petition filed on-10.5.82. The mandate contained in
s. 81 (3) enjoins that there should be no difference of
29
any kind what soever barring sone t ypogr aphi cal or
i nsignificant om-ssions between the petition filed and the
copy served on the respondent. If an entire page is m ssing
inthe petitionbut it'is there in the copy served on the
respondent, then it is manifest that the copy served was not
an exact and true copy of the petition. The consequences of
the mandatory provisions of s.81 (3) could not be got over
by praying for an anmendnent of the election petition because
that would defeat the very object and purpose of s. 81 (3).
It is not disputed that this discrepancy  between the
election petition and the copies served on the appellants
was undoubtedly there. In these circunstances, the High
Court was wong and committed a serious error ~of law in
allowing the anendrment of the petition. The Hi.gh Court
shoul d have tried to appreciate the tenor and spirit of the
mandate contained in s.81 (3) of “the Act. In the case of
Sharif-ud-Din v. Abdul Gani Lone(1l) this Court dism ssed the
el ection petition only on the -ground that the words
"attested to be a true copy" ‘were not signed by the
el ection-petitioner and held that this was not a sufficient
conpliance with the provisions of s.89 (3) of the Jammu &
Kashm r Representation of the People Act, which is the sane
as s.81 (3) of the Act. In the instant -case, the
i nconsi stency is much greater than in Sharif-ud-Din’s case.

Simlarly, in an earlier case of Satya Narain v. Dhuja
Ram & Ors(2)., this Court held as foll ows: -

“"I'f there is any halt or arrest in progress of the
case, the object of the Act wll be conpletely
frustrated. W are, therefore, clearly of opinion
that the 1st part of section 81 (3) with which we

are mainly concerned in this appeal is a
perenmptory provision and total non-conpliance with
the same will entail dismssal of the -election

petition under section 86 of the Act".

This view has been consistently taken all through in
all the decided cases of this Court so far. Reliance was,
however, placed by the counsel for the respondents on the
foll owi ng observations of Dwivedi, J., in Satya Narain's
case:

30
"Qur decision restores that prinmacy of procedure
over justice. It nmake s.86 (1) a tyrannica
master. The rigidity of the rule of precedent ties
ne to its chains. My only hope now is that
Parliament would nake a just choice between the
social interest in the supply of copies by the
el ection petitioner al ongwi t h hi s el ection
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petition and the social interest in the purity of
el ection by excluding s.81 (3) fromthe purview of
s.86 (1) of the Act.

The aforesaid observations express a pious w sh but do
not at all detract from what has been decided in this case
and with which the | earned Judge al so agreed. Despite these
observations, the Parlianent in its wi sdom has not namde any
attenpt to interfere with the perenptive and nandatory
provisions of s. 81 (3) resulting in the consequence of
di smissal of the petition under s.86 of the Act.

For the reasons given above, we allow the appeals, set
aside the judgnent of the Hgh Court and dismss the
el ection petitions in limne under s.86 of the Act. In the
circunstances, there will be no order as to costs.

N. V. K. Appeal s al | owed.
31




