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ACT:

Bonbay Judicial® Service Recruitment. Rules, 1956-Rule
5(2)-Interpretation of.

HEADNOTE

Rule 5(2) of the Bonmbay Judicial Service Recruitnent
Rul es, 1956 provided for two nethods of appointnent to the
posts of District Judges (i) by pronotion of nenbers of the
Juni or Branch who had served as Assistant Judges and (ii) by
direct recruitment fromnenbers of the Bar. The proviso to
Rule 5(2) (i) (b) provided that when a nenber of the Bar was
recruited as a District Judge, and he was |ess then the age
prescribed, he should first  be appointed to 'work as
Assi stant Judge for such period as mght be decided by the
CGovernment before he was appointed as a District Judge.

The appel | ants who were nenbers of the Junior Branch of
the Judicial Service of the State of WMharahtra were
appoi nted as Assistant Judges in 1971. in 1974 respondents
Nos. 2 to 5, who were nenbers of the Bar, were appointed as
Assi stant Judges and their nanes were shown below the
appellants in the existing list of Assistant -Judges. In
February 1977 respondents Nos. 2 to 5 were appointed to
officiate as District Judges. The appellants filed petitions
before the Hi gh Court claimng that they should be treated
as having been pronoted as District Judges —along wth
respondents Nos. 2 to 5. The Hgh Court dismssed the
petitions. Hence these appeal s.

Di smi ssing the appeal s.

N

HELD: Under rule 5 (2)(i)(b) of the Bonmbay Judicia
Service Recruitnent Rules, 1956 even though a nmenber of the
Bar is recruited as a District Judge he nay be asked to
serve as an Assistant Judge for a specified period. Wen he
so func-

720

tions he cannot be called as a nenber of the cadre of
Assi stant Judges subject to the rule of seniority applicable
to the regular nenbers of that cadre who were appoi nted by
promotion from the Junior Branch. He would only be a person
who is recruited as a District Judge but posted as an
Assi stant Judge to gain the requisite Judicial experience of
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that post before being entrusted with the duties of a
District Judge. Inclusion of the name of such a person in
the list of Assistant Judges does not confer any right on
such regul ar Assistant Judges appointed by pronotion from
the Junior Branch who are placed above himin the list to
claimseniority over him [723 GH, 724 A-B]

In the instant case since as between the appellants on
the one hand and respondents Nos. 2 to 5 on the other there
being no conparison, it cannot be said that there is any
violation of Article 14 or Article 16 of the Constitution
It appears that all this confusion has arisen on account of
the practice of including the nanes of the direct recruits
fromthe Bar to the cadre of District Judges while they are
serving as Assistant Judges under the proviso to Rule
5(2)(i)(b) of the Rulesin the sanme |ist alongwith Assistant
Judges pronmoted fromthe ~Junior Branch. If a separate |ist
of such persons was there, there would not have been any
room for such confusion.[724 E-F]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : G vil Appeal Nos. 5999 &
6000 of 1983

Appeal s by Special |leave fromthe Judgnent and Order
dated the 25th June,” 1978 of the Maharashtra H gh Court in
Msc. Appln No. 763 of 1981 with Special Civil Application
No. 1323 of 1978.

U R Lalit, V. N Ganpule and Ms. V. D. Khanna for
the Appell ants.

A V. Sawant, M N..  Shroff, S.M _Shah, ~P. Sankara
Nar ayana for the Respondents.

S. B. Bhasne, CGopal, B. Sathe for Respondent No.5.

V. B. Saharya and R N. Poddar for Respondent (U O1.).

The Judgrment of the Court was delivered by

VENKATARAM AH, J. The appellant in Cvil Appeal No. 5999
of 1983 is Shri B.V.Chavan and the appellant in CGvil Appea
No
721
6000 of 1983 is Shri A A Halbe. The appellants in these two
appeal s are nmenbers of the Judicial Service of the State of
Mahar ashtra. They were originally appointed as G vil Judges
(Junior Division) and Judicial Magistrates First Cass in
the Juni or Branch of the Maharashtra State Judicial Service.
Both of themin course of tine were pronmoted in the year
1971 as Assistant Judges in the Senior  Branch  of the
Maharashtra State Judicial Service. Wen they were both
wor ki ng as Assistant Judges, applications were invited from
menbers of the Bar for filling in five posts of officiating
Assi stant Judges in the Judicial Service of the State of
Mahar ashtra al though the applications could be invited for
the purpose of recruitment to the cadre of District Judges.
Respondents Nos. 2 to 5 Shri 1.G Shah, Shri B.S Bhirud,
Shri HH Kantharia and Shri A D. Mane along- wth  nany
others applied for the same. Utimtely respondents Nos. 2
to 5 were sel ected by the H gh Court and on the
recomendati on of the H gh Court. the Governor appointed
themas Assistant Judges as per CGovernnent notification
dat ed Decenber 27, 1974, the material part of which read
t hus:

"Sachi val aya, Bonbay-400032, 27th Decenber, 1974. No.

DAJ 1071/687-H 1. The following persons are appointed

as Assistant Judges on an officiating basis initially

till they are appointed as District Judges, with effect

fromthe dates on which they assume charge of their
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appoi nt nent s:

1. Shri Ishwarchand Gul abchand Shah

2. Shri Bhaskar Dattatraya Bhirud

3. Shri Hajivandh Hiralal Kantharia

4. Shri Anant Dhyanu Mane
By order and in the name of the Governor of
Mahar ashtra

Sd/ - M B. Deshrukh
Deputy Secretary to Government’

Respondents Nos. 2 to 5 accordingly were posted as
Assi stant Judges in January, 1975. In the list of Assistant
Judges which was in force then the appellants were shown at
serial Nos. 5 and 6 and respondents Nos. 2 to 5 were shown
at serial Nos. 25 to 28. Later on by a notification dated
February 1, 1977, respondents Nos. 2 to 5 were pronoted to
officiate as District Judges al ongwith one
722
Shri M/M Sonak but by a notification dated February 5, 1977
which was  issued as a corrigendumto the notification dated
February ‘1, 1977, respondents No. 2 to 5 were shown as
havi ng been appointed to officiate as District Judges. The
appel l ants who were working as Assistant Judges from 1971
were not pronoted al ongwith respondents Nos. 2 to 5. The
appel l ants who felt aggrieved by the appointnment of
respondents Nos. 2 to 5 filed a petition before the High
Court of Bonbay claimng that they should be treated as
havi ng been prompted as District Judges on the same date on
whi ch respondent. 'No. 2 was appointed and placed above
respondents Nos. 2 to 5 in the seniority list on the ground
that they were senior to respondents Nos. 2 to 5 in the
cadre of Assistant Judges. The petitions were dism ssed by
the Hgh Court by a conmon judgnent. The _appellants have
filed these appeal s by special |eave against the judgnent of
the Hi gh Court.

The solution to the problem before us depends upon the
true neaning of the relevant provision of the Bonbay
Judicial Service Recruitnment Rules, 1956 (hereafter referred
to as ’'the Rules’) which govern the recruitnent to the
different cadres in the Judicial Service of the State of
Mahar ashtr a

Rule 3 of the Rules provides that the Judicial Service
in Maharashtra shall consist of two Branches-(a) the Junior
Branch, and (b) the Senior Branch. The Junior ~Branch
consists of the following class | Oficers nanely (1) Judges
of the small Causes Courts at places other-than Bonbay; (2)
Cvil Judges (Senior Division); (3) Judges of the snal
Causes Courts at Bombay and Metropolitan Magistrates and (4)
G vil Judges (Junior Division) and Judicial Mugistrates of
the First Cdass (5) Mtropolitan Magistrates, Juvenile
Court, Bonbay. The Senior Branch of the Judicial = Service
consists of District Judges, the Principal Judge and the
Judges of the Bonbay City Cvil Court, the Chief Judge and
the Additional Chief Judge of the Small Causes Court,
Bonbay, the Chief Presidency Magistrate, Bonbay and the
Assi stant Judges. Rule 4 of the Rules deals with the nethod
of recruitment to the Junior Branch with which we are not
concerned. Rule 5 deals with the method of recruitment to
the Senior Branch. Sub rule (4) of Rules 5 of the Rules
provides that appointnments to the posts of Assistant Judges
shall be made by the Governor in consultation with the Hi gh
Court by promotion from the G vil Judges (Junior Division)
or Cvil Judges (Senior D vision) of not |ess than seven
years standing. The appellants were pronoted and appointed
as Assistant Judges under this sub-rule. Sub-rule
723
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(2) of Rule 5 which provides for the appointnment of District
Judges reads thus:

"5. (2) District Judges and Judges of the Bonbay City

Gvil Court-

(i) District Judges-Appointnents to the posts of
Di strict Judges shall be made by the CGovernor-

(a) in consultation with the H gh Court by
pronmoti on from the nenbers of the Junior Branch who
have ordinarily served as Assistant Judges, and

(b) on the recommendation of the Hi gh Court from
menbers of the Bar who have practised as advocates or
pl eaders for not less than seven years in the High
Court, or Courts subordinate thereto:

Provided that a person recruited at the age of not
nore than forty-five years, fifty years in the case of
a person bel onging-to a community recognised as
backward by Government for-the purposes of recruitnment,
shal'l. first-be appointed to work as Assistant Judge for
such period as may be decided by Government on the
nerits-of his case on-the recommendations of the High
Court before he is appointed as-a District Judge:

Provided further that ordinarily the proportion of
post filled in by pronotion, under clause (a) and those
by appoi nt nent ‘frommnmenbers of the Bar under clause (b)
shal | be 50: 50."

Rule 5(2) of the Rules provides for two nethods of
appoi ntnent to the posts of District Judges (i) by pronotion
of nenbers of the Junior Branch who have served as Assi stant
Judges and (ii) by direct recruitnent from nenbers of the
Bar. When an Assistant  Judge is pronmoted as a District
Judge, he becones entitled to function as a District Judge
fromthe date of such pronotion. But the provisoto Rule 5
(2) (i) (b) provides that when a menber ~of the Bar is
recruited as a District Judge and he is less then forty-five
years of age on the dated of such recruitment (he is less
than fifty vyears in the case of a person belonging to a
backward community) he shall first be appointed to work as
Assi stant Judge for such period as nmy be decided by the
Government on the nerits of his case on the recommendati on
of the H gh Court before he is appointed as a District
Judge. That rmeans that even though a nmenmbers of the Bar i's
recruited as a District Judge, he may be asked to
724 to 740
serve as an Assistant Judge for a specified period if heis
bel ow the prescribed age as st ted above. Wen he so
functions as the Assistant Judge he would not be strictly in
| aw a person appoi nted as an Assistant Judge for there is no
provision for direct recruitment to the cadre of Assistant
Judges. He would only be a person who is recruited 'as a
District Judge but posted as an Assistant Judge to gain the
requisite judicial experience in that post before being
entrusted with the duties of a District Judge. He cannot,
therefore, be called as a nmenber of the cadre of Assistant
Judge subject to the rule of seniority applicable to the
regul ar menbers of that cadre who are appoi nted by pronotion
fromthe Junior Branch. Inclusion of the name of such a
person in the list of Assistant Judges does not confer any
right on such regul ar Assi stant Judges appointed by
promotion fromthe Junior Branch who are placed above himin
the said list to claimseniority over him He has to be
posted as District Judge on the expiry of the period during
whi ch he has to work as an Assistant Judge under the proviso
to Rule 5 (2) (i) (b) of the Rules. The other Assistant
Judges promoted fromthe Junior Branch in the list can
become District Judges only when they are appointed in their
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turn under Rule 5 (2) (i) (a). In the instant case,
respondents Nos. 2 to 5 were appointed as District Judges
after their prescribed stint in the cadre of Assistant
Judges was over in 1977 but the appellants could be pronoted
under Rule 5 (2) (i) (a) only subsequently. 1In the
ci rcunst ances since as between the appellants on the one
hand and respondents No. 2 to 5 on the other there being no
conparison, it cannot be said that there is any violation of
Article 14 or Article 16 of the Constitution. It appears
that all this confusion starting with the issue of the
notification i nviting applications f or pur poses of
recruitment under Rules 5 (2) (i) (b) of the Rules has
arisen on account of the practice of including the nanmes of
the direct recruits from the Bar to the cadre of District
Judges while they are serving as Assistant Judges under the
proviso to Rule 5(2) (i) (b) of the Rules in the same |ist
al ongwi th Assistant Judges pronoted from the Junior Branch
If a separate list of such persons was there, there would
not have been-any room for such confusion

The High Court was right in negativing the claimof the
appel l ants in the circunstances of the case.

No ot her ground is urged.

In the result these appeals fail and they are di sm ssed
but without any order as to costs.
H. S. K Appeal s di smi ssed.
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