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ACT:

Copyri ght Act, "1955-ss. 51 and 53-word ‘inport’-meaning
of . Character of order under s. 53-quasi - judicial

I nternational Law Whet her becones part of nunicipal |aw
wi thout aid of nunicipal statute-Wether override nunicipa
law in case of conflict.

International Law Rule regarding right of |and-Iocked
states of innocent passage of goods across another state.

Practice-Courts must interpret national lawin a way so
as to avoid confrontation with international 1aw.

Interpretation-Rule of-Wile interpreting words of
ordi nary parlance reference to dictionaries of no avil.

HEADNOTE:
By treaty and by international convention, I'ndia allows
transit facilities to Nepal, its neighbour and a | and-I ocked

country. A conpany based in Kathmandu, Nepal inported a
consi gnnent of pre-recorded cassettes from Singapore which
was awaiting its despatch to Nepal at Calcutta Port. As the
665

appel  ant  conpany suspect ed t hose cassettes to be
unaut hori sed reproductions of its records and cassettes, the
import of which into India was prohibited, the appellant-
conpany nmoved the Registrar of Copyrights for action under
s.53 of the Copyright Act, 1957 which enables the Registrar
after making such enquiries as he deened fit, to order that
copies nade out of India of a work which if nmade-in India
woul d infringe copyright, shall not be inported. 'As the
Registrar did not take expenditious action, the appellant-
conpany nmoved the High Court by a wit petition. A single
Judge nmade an interimorder pernmtting the appell ant-conpany
to inspect the consignment and if any of the cassettes were
found to have infringed the appellant’s copyright, they were
to be kept apart until further orders of the Registrar. The
Registrar was directed to deal with the application of the
appel | ant -conpany in accordance wth law. The consignee
preferred an appeal against this order of the single Judge.
A Division Bench of the High Court allowed the appeal and
dism ssed the wit petition of the appellant-conpany. The
Di vision Bench held that there was no inportation when the
goods entered India en route to Nepal. The Division Bench
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was of the view that the word ‘inport’ did not nerely nean
bringing the goods into India, but conprehended sonething

nore, that 1is, "incorporating and mxing, or mxing up of
the goods inported with the mass of the property in the
| ocal area". The conpany obtained special |eave to appeal

The questions which arose were : (i) whether internationa
lawis, of its own force, drawn into the |aw of the | and
without the aid of a municipal statute, (ii) whether, so
drawn, it overrides municipal lawin case of conflict; (iii)
whet her there is any well established rule of internationa
law on the question of the right of I|and-locked states to
i nnocent passage of the goods across the soil of another
state; and (iv) what is the nmeaning of the word ‘inport’
used in s.53 of the Copyright Act.

Al'l owi ng t he appeal,
N

HELD :

On questions (i) & (ii).

There can be no question that nations nust march with

the international” community and the nunicipal |aw nust
respect rules —of international |aweven as nations respect
i nternational opinion. The comity of nations requires that
rules of international law nmay be accommpdated in the

muni ci pal |law even  w thout express |legislative sanction
provided they do/ not run into conflict wth Acts of
Parlianment. But when they do run into such conflict, the
sovereignty and the integrity of the republic and the
supremacy of the constituted |egislatures in

666
making the laws may not be subjected to ~external rules
except to the extent legitimately accepted by the

constituted |egislatures t hensel ves. ~ The doctri ne of
i ncorporation al so recogni ses the position that the rul es of
international law are incorporated into national |aw and
considered to be part of the national |aw, unless they are
inconflict wth an Act of Parliament. Comity of nations or
no, municipal |law nust prevail inicase of conflict. Nationa

courts cannot say yes if Parlianent has said ‘no 'to a
principle of international |aw National courts will endorse
international law but not if it conflicts will national |aw.
Nati onal courts being organs of the national state and not
organs of international |aw nust perforce apply national | aw
if international law conflicts wth it. But the courts are
under an obligation wthin legitimate limts, to so
interpret the nmunicipal statute as to avoid confrontation
with the comty of nations or the well established
principles of i nternational |aw But if conflict is
inevitable, the letter nust yield. [673 E-H|

Per Lord Danning MR in Trend text Trading Corpn. v.
Central Bank, [1977] | Al E R 881; Wst Rand Central Gold
Mning Co. v. The King, [1905] 2KB 391; Lauterpacht in
International Law (Ceneral Wrks); Latham CJ in Politics v.
The Common weal th 70 Comonweal th Law Reports 60; Tractoro-
export, Mascow v. Ms. Tarapore & Company and Anr, [1970] 3
SCR 53 referred to.

On question (iii).

As the | eading authorities on international |aw
expressed divergent views on the question of the transit
rights of |and-Iocked countries, the result has been that
the |and-Iocked countries have to rely on bilateral
regional or nulti-lateral agreenents for the recognition of
their rights. They very existence of innunmerable bilatera
treaties, while on the one hand it raises a presunption of
the existence of a customary right of transit, on the other
it indicates the dependence of the right on agreenment. The
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nost recent 1965 Convention on Transit Trade of Land-Locked
States, to which both Nepal and India are signatories, while
providing for freedomof transit for the passage of goods
between the |and-locked state and the sea, across the
territory of a transit state enphasize the need for
agreement between the land-locked country and the transit
country. The bilateral Treaty of Trade and Treaty of Transit
entered into between India and Nepal in order to expand
trade between the two countries in practice nmean a guarantee
to Nepal to permt free and unhanpered fl ow of goods needed
by Nepal fromlindia and a guarantee of freedom of transit
for goods originating from outside India across the
territory of India to reach Nepal. But the Convention on
Transit Trade of Land-locked States and the Treaties between
the two countries, leave either country free to inpose
necessary restrictions for  the purpose of protecting
i ndustrial,
667
iterary or artistic property ~and preventing false narks,
false indications of origin or other nmethods of unfair
conpetition in order to further other general conventions.
It is clear that for this purpose, it is not necessary that
the land-1 ocked country should be a party to the genera
conventi ons al ong wi'th the transit country. The
interpretation placed by John HB. Fried in the Indian
Journal of international |aw that the provisions of the 1965
Convention permit ' the States of transit to enforce, say a
Copyright or trade mark convention even if, for exanple,
neither the country of origin nor of destination is party to
it appears to be a correct interpretation. [675 B-H

An artistic, literary or nusical work is the brain-
child of its author, the fruit of his [Iabour, and so,
considered to be his property. So highly is it prized by al
civilised nations that it is thought worthy of protection by
national laws and international Conventions relating to
Copyright. The International Convention for the protection
of literary or artistic works first signed at Berne on 9th
Septenber, 1886 and finally revised at Paris  in 1971
provided for protectionto the authors of Iliterary and
artistic works. The Universal Copyright Convention first
signed at GCeneva on 6th Septenber 1952 and revised in Paris
in 1971 requires the contracting states to provide for the
adequate and effective protection of the rights of authors
and other copyright proprietors in literary, scientificand

artistic works including witings, nmusical, dramtic and
ci nemat ograph works and pai ntings engraving and scul pture.
[684 G H]

On question No. (iv)

The word ‘inport’ is not defined in the Copyright Act
though it is defined in the Custons Act. But the sane word
may nmean different things in different enactnents and in
different contexts. It may even nean different things at
different places in the same statute. It all depends on the
sense of the provision where it occurs. Reference to
dictionaries is hardly of any avail particularly in the case
of words of ordinary parlance with a variety of well-know
nmeani ngs. Such word take colour fromthe context. Appeal to
the Latin root won't help. The appeal nust be to the sense
of the statute. [689 C D

The subm ssion that where goods are brought into the
country not for commerce, but for onward transmission to
another country, there can, in law, be no inportation, is
not acceptable. In the first place, the |anguage of s. 53
does not justify reading the words ‘inported for comerce’
for the words ‘inmported; Nor is there any reason to assune
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that such was the object of the legislature. Wile
interpreting the words‘inport’ in the Copyright Act, one
must take note that while the positive requirement of the
Copyri ght Conventions is to protect copyright, negatively
668
al so, the Transit Trade Convention and the bilateral Treaty
nmake exceptions enabling the tranait state to take neasure
to protect Copyright. If this nuch is borne in mnd, it
beconmes clear that the word ‘inport’ in s. 53 of the
Copyright Act cannot bear the narrow interpretation sought
to be placed upon it to limt it to inmport for conmerce. It
must be interpreted in a sense which will fit the Copyright
Act into the setting of the International Conventions. [690
B- E]

The word ‘inport’ in seces. 51 and 53 of the Copyright
Act means bringing into India fromoutside India, that it

is not limted to inportation for comrerce only, but
includes inportation for transit across the country. This
interpretation, far from being i nconsistent wth any

principle of International Law, is entirely in accord with
I nternational Conventions and the Treaties between |India and
Nepal . [ 691 H, 692A]

The High Court thought that goods may be said to be
inmported into the country only if there is an incorporation
or mxing up of the goods inported with the mass of the
property in the local area. In other words the H gh Court
relied on the Original Package Doctrine’ as enunciated by
Chief Justice Marshall in Brown v. ~State of Mryland 6 L
Ed. 78. Reliance was placed by the Hgh Court upon the
decision of this Court  in the Central India Spinning and
Weavi ng & Manufacturing Co. Ltd. The Enpress Ml ls, Nagpur
v. The Minicipal Conmittee, Wardha [1958] SCR 1102. That was
a case which arose under the C.P. and Berar Minicipalities
Act and the question was whether ~the power to inpose "a
term nal tax goods or animals inported into or exported from
the limts of a municipality"” included the right to |evy tax
on goods which ‘were neither loaded or unloaded at \Wardha
but were nerely carried across through the nunicipal area’
W are afraid the case is really not of any guidance to us
since in the context of a ‘termnal tax' the words ‘inported
and exported’ could be construed in no other manner than was
done by the Court. W nust however say that the ‘origina
package doctrine’ on which reliance was pl aced was expressly
di sapproved first by the Federal Court in the Province of
Madras v. Boddu Pai danna : [1942] FCR 90 and again by the
Suprenme Court in the State of Bombay v. F.N. Balsara, [1951]
SCR 682. [690 G H, 691 A-E]

An order made under s. 53 of the Copyright Act is
quasi-judicial. The Registrar is not bound to nmake an order
under s. 53 of the Copyright Act so soon as an application
is presented to him by the owner of the Copyright. He has
naturally to consider the context of the mischief sought to
be prevented. He nust consider whether the copies would
infringe the Copyright if the copies were made in India. He
nmust consider whether the applicant owns the copyright or
the duly authorised agent of the Copyright. He nust hear
those claimng to be affected if an order is nmade and
consi der any contention that may be put forward as an excuse

for the i mport. He may consider any other relevant
circunstance. Since all legitimte defences are upon and the
enquiry is quasi-judicial, no one can seriously conplain.
[692 E-Q

669
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JUDGVENT:

CIVIL APPELLATE JURISDICTION:. Civil Appeal Nos. 3216-
3218 of 1983.

Appeal s by Special leave fromthe Judgnment and Order
dated the 10th February, 1983 of the Calcutta H gh Court in
Oiginal Oder Nos. 374-376 of 1982.

Soli J. Sorabjee, Harish N Salve, Sudip to Sarkar &
D.N. Gupta, for the Appellant.

Santi Bhushan, S. K Roy Chowdhury and H. S. Parihar for
Respondent No. 1 in CA 3216 of 1983.

B. Gupta, S.K Roy Chowdhary and H'S. Parihar for
Respondent No. 1. in CA '3217-18 of 1983

P.A. Francis, R N. Poddar for the Respondent.

K. Parasaran, Attorney General, Gopal Subramani am and
C. V. Subba Rao in response to notice.

G S. Sanghi, Shankar Mtra and P. Sinha for Intervener-
Qceani ¢ Shi ppi ng Agency (P.) Ltd.

The Judgrent of the Court was delivered by

CHI NNAPPA  REDDY, J. Nepal is our nei ghbour
Unfortunately Nepal is |and-1ocked.  Nepal's only access to
the sea is across India. So,, as one good neighbour to
another with a viewto ‘maintain, devel op and strengthen the
friendly relations ‘between our two countries, by treaty and
by International Convention, we allow a right of innocent
passage in order to facilitate Nepal’'s international trade.
One of the questions before us is theextent of this right
Does the right cover the
670
transit of goods which  nmay not be inportedinto |India? My
goods which may not be brought into India be taken across
Indian territory? What does "inport" nean, nore particularly
what does "inport" nean in Sec. 53 of the Copyright Act? Can
an unaut hori sed reproduction of a JIliterary, dramatic,
musi cal  or artistic work or a record enbodying an
unaut horised recording of a record (which, for short,
adopting trade parlance, we may call a pirated work), whose
i mportation into India my be prohibited, but / whose
importation into Nepal is not prohibited, be taken across
Indian territory to Nepal? These are sone of the questions
whi ch arise for consideration in this appeal

The questions have arisen this way: The appellant, the
Granophone Conpany of India Limted, is a well-known
manuf acturer or rmusical records and cassettes. By agreenent
with the performng artistes to whomroyalties are paid, the
appel l ant conpany is the owner of the Copy right in such
recordi ngs. The appellant received information from the
Custom Authorities at Calcuttath at a consignment of
prerecorded cassettes sent by Universal Overseas Private
Ltd. Singapore to Ms. Sungawa Enterprises, Kathnandu,
Nepal , had arrived at Calcutta Port by ship and was awaiting
despatch to Nepal. The appellant learnt that a substantia
nunber of cassettes were pirated works', this fact having
cone to [ight through the broken condition of the
consi gnnent which was lying in the Calcutta docks. Basing
upon the information received, the appellant sought the
i ntervention of the Registrar of Copyrights for action under
Sec. 53 of the Copyright Act, 1957. This provision enabl es
the Registrar, after making such enquiries as he deens fit,
to order that copies made out of India of a work which if
made in India wuld infringe copy right, shall not be
i nported. The provision also enables the Registrar to enter
any ship, dock or prem ses where such copies my be found
and to exam ne such, copies. Al copies in respect of which
an order is made prohibiting their inport are deenmed to be
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goods the inport of which is prohibited or restricted under
Sec. 11 of the Custonms Act, 1962. The provisions of the
Custom Act, are to have effect in respect of those copies.
Al'l copies confiscated under the provisions of the said Act
are not to vest in the Government, but to be delivered to
the owner of the copy right in the work. As the Registrar
was not taking expeditious action on the application of the
appellant and as it was apprehended that the pirated
cassettes woul d be rel eased for transportation to Nepal, the
appellant filed a wit applicationin the Calcutta Hi gh
Court seeking a wit in the nature of Mandamus to conpel the
Regi strar to pass an appropriate order under Sec. 53 of the
Copyright Act and to prevent rel ease

671

of the cassettes from the custody of the cust ons
authorities. The learned single judge of the Calcutta Hi gh
Court, on the request of the appellant, issued a Rule N s

and made an interim order permtting the appellant to
i nspect the consignnent of cassettes and if any of the
cassettes were thought to i nfringe t he appel l ant’s
copyright, they were to be kept apart until further orders
of the Registrar. After causing the necessary inspection to
be made, the Registrar was directed to deal wth the
application under Sec. 53 of the Copyright Act in accordance
with law after hearing interested parties. The Registrar was
directed to deal with the application wthin eight weeks
fromthe date of the H gh Court’s order. In the event of any
of the cassettes held back by the appellant being found not
to infringe any provision of -the Copy right Act, the
appel lant was to pay danmages as assessed by the Court.
Against the |learned Single Judge's order, the 'consignee
preferred an appeal under clause 15 of the Letters Patent. A
Di vi sion Bench of the Calcutta H gh Court held that the word
"inport’ did not nerely mean bringing the goods into India,
but conprehended sonething nore, that is, "incorporating and
m xi ng, or mxing up of the goods inported with the m ss of
the property in the local area". (The | earned judges thought
it would be wong to say that there was inportation into
India, the nonment the goods crossed the Indian custons
barrier. Keeping in view the treaties wth Nepal, the
Di vi sion Bench took the viewthat there was no inportation
when the goods entered India en route to Nepal. The appea

was, therefore, allowed and the wit petition filed by the
present appellant was dism ssed. And so, the wit petitioner
inthe H gh Court has appealed to us under 136 of the
Constitution.

First, we shall examine if there is any nmandate of
international law or if the rules of international I|aw
afford us any guidance and if such nandate or guidance is
perceptive under Indian law. Two questions arise, first,
whet her international lawis, of its ow force, drawn into
the law of the land without the aid of a municipal statute
and, second, whether, so drawn, it overrides municipal |aw
in case of conflict. It has been said in England that there
are two school s of t hought, one school of thought
propoundi ng the doctrine of incorporation and the other, the
doctrine of transformation.(’) According to the one, rules
of international I|aw are incorporated into the |law of the
| and automatically and considered to be part of the | aw of
the land unless in
672
conflict with an Act of Parliament. According to the other
rules of International law are not part of the law of the
l and, unless already so by an Act of Parliament, judicia
decision or |ong established custom According to the one
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whenever the rules of international |aw changed, they would
result in a change of the law of the |and along with them
"without the aid of an Act of Parlianment. According to the
other, no such change would occur unless those principles
are 'accepted and adopted by the donestic law . Lord Danni ng
who had once accepted the transformation doctrine w thout
qguestion, later veered round to express a preference for the
doctrine of incorporation and explained how courts were
justified in applying nodern rules of international |aw when
old rules of international Ilaw changed. In fact, the
doctrine of incorporation, it appears, was accepted in
Engl and I ong before Lord Danning did so. Lord Danning
hinself referred to sone old cases. Apart fromthose, we nay
refer to Wst Rand Central Gold Mning Co. v. The King(1l)
where the court said:

"It is quite true that whatever has received the
conmon consent” of civilized nations nust have received
the assent ~of our country, and that to which we have
assented along wth other —nations in general may
properly be called international |aw, and as such wll
be acknow edged and applied by our nunicipal tribunals
when legitimate occasion arises for those tribunals to
deci de questions to which doctrines of internationa
| aw may be rel evant ™.

Lauterpacht in International Law (General Wrks) refers
to the position in Germany, France, Belgium and Switzerl and
and says it is the sane. He quotes what a Gernan Court said
to neet an argunent that the role of customary internationa
law conflicted with Art.24 of the German Code of G vi

Procedure. The court had said,  "The Ilegislature of the
German Reich did not and could not intend any violation of
generally recognised rules of international law, when

enacting Art. 24 of the German Code of Civil Procedure"

Laut erpacht refers to another German case where the argunent
that "there ought not to be a direct recourse to the law of
nations, except in so far as there has been forned a German

customary |aw was rejected with the statenment, "The
contention of the Creditor that international law is
applicable only in so far as it has been adopted by Gernman
Customary law, |acks foundation in law Such a |egal maxim
woul d, nore-

673

over, if generally applied, lead to the untenable result
that in the intercourse of nations with one another, there
woul d obtain not a wuniformsysteminternational” |awbut a

series of more or |ess diverse nunicipal |aws". Lauterpacht
summari ses the position this way: -

"While it, is clear that international |aw my and
does act directly within the State, it is equally clear
that as a rule that direct operation of internationa
law is, wthinthe State subject to the overriding
authority of rmunicipal law. Courts nust apply statutes
even if they conflict with international [|aw. The
supremacy of international |aw lasts, pro foro interno
only so long as the State does not expressly -and
unequi vocal |y derogate fromit. Wen it thus prescribes

a departure frominternational I|aw, conventional or

customary, judges are confronted with a conflict of

international law and nunicipal |aw and, being organs

appoi nted by the State, they are conpelled to apply the

latter".

There can be no question that nations nust march with
the international conmunity and the Minicipal |aw nust
respect rules of International |aw even as nations respect

i nternational opinion. The comity of Nations requires that
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Rul es of International law may be accombdated in the
Muni ci pal Law even w thout express |legislative sanction
provided they do not run into conflict with Acts of
Parliament. But when they do run into such conflict, the
sovereignty and the integrity of the Republic and the
supremacy of the constituted |egislatures in naking the | aws
may not be subjected to external rules except to the extent
legitimately accepted by the constituted |egislatures
thensel ves. The doctrine of incorporation also recognises
the position that the rules of international law are
i ncorporated into national |aw and considered to be part of
the national Ilaw, unless they are in conflict with Act of
Parlianment. Comity of Nations or no, Minicipal Law nust
prevail in case of conflict. National Courts cannot say yes
if Parliament has said no to a principle of internationa
law. National Courts wll endorse international |aw but not
if it conflicts with national-law. National courts being
organs of ‘the National State and not organs of internationa
| aw must perforce apply national law if international |aw
conflicts with it. But the Courts  are under an obligation
within legitimate I|imts, to so interpret the Minicipa
Statute as to avoid conformation with the conity of Nations
or the well established principles of International |aw But
if conflict is inevitable, the latter nust yield.
674

The proposition has been well stated by Latham CJ in
Politics v. The Commonweal th(1):

"Every statute is to be interpreted and applied,

as far as its | anguage admts, as ~not to be
inconsistent with the comty of nations or with the
established rules of international law .......... It

nmust be held that |legislation otherwise wthin the
power of the. Commonwealth Parlianment does not becone
invalid because it conflicts with a rule of
international law, though every effort shoul d be made
to construe Commnwealth statutes so as to avoid
breaches of international Ilaw and of internationa
comty. The question, therefore, is not a question of
the power of the Commonwealth Parliament to |egislate
in breach of international Ilaw, — but is a question
whet her in fact it has done so".

The Suprene Court of India has said practically the
same thing in Tractor export, Mdscow v. Ms Tarapore &
Conpany and Anr. (2)

"Now, as stated in Halsboury' s Laws ~of Engl and,

Vol . 36, page 414, there is a presunption that

Parliament does not assert or assune jurisdiction which

goes beyond the limts established by (the conmon

consent of nations and statutes are to be interpreted
provided, that their |anguage pernits, so as not to be

i nconsistent with the comity of nations or with the

established principles of international law. But this

principle applies only where there is an anbi guity and
must give way before a clearly expressed intention. |f
statutory enactnments are clear in neaning, they nust be
construed according to their meaning even though they
are contrary to the conmty of nations or internationa

[ aw'.

The observations show that the court was only concerned
with a principle of interpretation, but, by, inplication, it
may be possible to say that the court preferred the doctrine
of incorporation; otherwise the question of interpretation
woul d not truly arise. What has been
675
said in the Tractoroexport case is entirely consistent with
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what we have said earlier.

I's there any wel | est abl i shed principle of
international law on the question of the right of [|and-
| ocked States to innocent passage of goods across the soi
of another State? It appears that "the | eading authorities
on international |aw have expressed divergent views on the
guestion of the transit rights of |and-locked countries.
Wiile one group of witers, such as, Sibert, Scelle and
others have held the viewthat these countries have an
i nherent right of transit across neighbouring countries,
other equally em nent authorities, such as, Mc Nair and Hyde
have held the view that these rights are not principles
recogni sed by i nt ernati onal | aw, but arrange but
arrangenents nmade by sovereign States". (1) The result of
the lack of unaninmity has been that the Iland | ocked
countries have to rely on bilateral, regional or nulti-
| ateral agreenents for the recognition of their rights. The
very exi stence of innunmerable 'bilateral treaties, while on
the one hand- it raises it raises a presunption of the
exi stence of a customary right of transit, on the other it
i ndi cates the dependence of the right on agreenment. The
di scontenting situation led to attenpts by national to
commodity the rules relating to transit trade. The earliest
attenpt was the Convention on the Freedom of Transit known
generally as the Barcelona Convention. The second attenpt
was the Convention on the Hi gh Cease, 1958. The nost recent
in the 1965 CONVENTION ON TRANSIT ~TRADE ~OF LAND LOCKED
STATES. As this is the |latest Convention on the subject and
as both India and Nepal have signed the Convention, it may
be useful to refer to it in sone detail. The Conventi on was
the result of a Resolution of the United Nations Genera
Assenbly whi ch, "recognising the need of |and-Iocked
countries for adequate transit facilities in pronoting
international trade", invited "the Governnents of Menber
States to give full recognitionto the needs of |and-|ocked
Menber States in the matter of transit trade and therefore,
to accord them adequate facilities in terns of internationa
law and practice in this regard, bearing mind the future
requirenents resulting fromthe econom ¢ devel opnent ‘of the

| and- | ocked countries". Article 1 (a) of the Convention
defines the term ’'land-locked States’ as neaning ' any
Contracting State which has no sea-cast. The term"traffic
in Transit" is defined like this: the passage of  goods

i ncl udi ng unacconpani ed baggage across the territory of a
Contracting State between

676
a land-locked State and the sea when the passage is a
portion of a conplete journey which begins or term nates

within the territory of that |and-locked State and  which
i ncludes sea transport directly preceding or follow ng such
passage. The transshi pnent, warehousi ng, breaking bulk, and
change in the node of transport of such goods as well as the
assenbly, disassenbly or reassenbly of machi nery and bul ky
goods shall not render the passage of goods outside the
definition of "traffic in transit" provided that any such
operation is wundertaken solely for the convenience of
transportation. Nothing in this paragraph shall be construed
as imposing an obligation on any Contracting State to
establish or permt the est abl i shnent of per manent
facilities on its territory for such assenbly, disassenbly
or reassenbly”; The term "transit State" is defined as
neaning 'any Contracting State with or w thout a sea-coast,
situated between a land-locked State and the sea, through
whose territory "traffic in transit" passes’. Article 2
prescribes that freedomof transit shall be granted under
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the terms of this Convention for traffic in transit and
neans of transport. Traffic in transit is to be facilitated
on routes in use mutually acceptable for transit to the
Contracting States concerned. No discrimnationis to be
exerci se based on the place of origin departure, entry, exit
or destination or any circunstances relating to the
ownership of the goods or the ownership, place of
registration or flag of vessel s, land vehicles or other
nmeans of transport used. Art. 3 provides for exenption of
Traffic in Transit from custons duties or inport or export
taxes or any special dues in respect of transit, within the
transit State. Art. 4 refers to means of transport and
tariffs. Art. 5 refers to nethods and docunentation in
regard to custons, transport, Act. Art. 6 refers to storage
of goods in transit. Art. 7 refers to delays or difficulties
intraffic in transit. Art. 8 refers to free zones or other
custonms facilities: Art: 9 refers to provision of greater
facilities. Al ~that we need nention about Articles 4 to 9
is that details have necessarily to be worked out by nutua

agreenment. Art. 10 refers to relation to nost favoured-
nation clause. Art. 11 refers to 'exceptions to Convention

or grounds of pubic health, securities, and protection. of
intell ectual property. It is perhaps useful to extract the
whol e of Art 11.

"Exceptions to Convention on grounds of public
heal th, security, and protection of intellectua
property
1. No. Contracting State shall be ‘bund by this

Convention to afford transit to persons whose adimmi ssion into
its territory is forbidden,

677

or for goods of a kind of which the .inportation is
prohibited, either on grounds of _public norals, " public
health, or security or as a precaution against diseases of
animal s or plants or against pests.

2. Each Contracting State shall be entitled to take
reasonabl e precautions and neasures to ensure that persons
and goods, particularly goods which are the subject’ of a
nonopoly, are really in transit, and that the neans of
transport are really, used for the passage of such goods, as
well as to protect the safety of the routes and neans of
conmuni cat i on.

3. Nothing in this Convention shall affect the neasures
which a Contracting State nmay be called upon to take in
pur suance of provisions in a gener al i nternationa
convention, whether of a word-wi de or regional character, to
which it is a party, whether such convention was already
concluded on the date of this Convention or  is concluded
| ater, when such provisions relate:

(a) to export or inmport or transit of particular kinds
of articles such as narcotics, or other dangerous
drugs, or arns; or

(b) to protection of industrial, literary or artistic
property, or protection of trade nanmes, —-and
i ndi cations of source or appellations of origin
and the suppression of unfair conpetition

4. Not hing in this Convention shall prevent any
Contracting State fromtaking any action necessary for the
protection of its essential security interests". Art. 12
refers to exceptions in case of energency. Art. 13 refers to
application of the Convention in tinme of war. Art. 14 refers
to obligations under the Convention and rights and duties of
United Nations Menbers. Art. 15 refers to reciprocity. Art.
16 refers to settlenent of disputes. Art. 17 refers to
signature. Art. 18 refers to ratification. Art. 19. refers
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to accession. Art. 20 refers to entry into force. Art. 21
refers to revision. Art. 22 refers to notifications by the
Secretary-General. And Art. 23 refers to authentic texts.
618

It is thus seen that the Convention while providing for
freedomof transit for the passage of goods between a | and-
| ocked State and the sea, across the territory of a transit
State enphasizes the need for agreement between the |and-
| ocked country and the transit country and, nore inportant

for our present purposes, it specifies certain exceptions.
It is indeed remarkable that the Convention places traffic
(illicit) in industrial, literary or artistic property on

the same footing as traffic in narcotics, dangerous drugs
and arms. This opinion of the International Conmunity as
reveal ed by the convention must be borne in nmy mind in our
further consideration of  the guestion. It may, be
interesting to notice here what Johan HE Fried, who
represented the Governnment of Nepal as one of the menbers of
the delegation at the U N Conference which produced the
Convention, has to say about these exceptions. In an article
which he wote in the Indian Journal of International |aw,
he said,
"The test of a treaty are its exceptions. The
proof of a treaty pudding is, when it cannot be eaten.

It is the old problemof finding a balance between

denmands for saving clauses and the opposite clai mthat

the very value of a treaty depends on its reliability.

For land |ocked States, conditions under their outl et

to the outside world may be curtailed can of course be

cruci al .

The Convention declares exceptions pernissible for five
reasons (1) certain well-specified reasons of public policy;
(2) because of overriding international obligations; (3)
emergency in the country of transit; (4) in case of war: (5)
protection of its essential security interests.

A few words about each, in view of their extraordinary
i mport ance.

1. Exceptions for reasons of public policy. The State
of transit nmay-this is pernissive, not obligatory-prohibit
transit of certain goods for the reason that their inport
intoits own territory is prohibited, namely (Art. 11, Para
1):

(a) grounds of public norals- e.g., indecent
literature:
679
(b) on grounds of public health or public security;
(e.g., contamnated food or inproperly packed
expl osi ves);
(c) as precaution against aninal diseases  plant

di seases or pests.

This clause (dubbed at the Conference as the "dirty
pi ctures and rotten fish cl ause") will not ' hanper
international trade if properly applied.

2. The sane can probably be said of the "neasures which
a Contracting State may be called wupon to take ("poutetre
anmena a prendre" in the equally authentic French version
which is several niches |ess permssive) in obedience to
certain international treaties to which it is a party,
nanely, treaty provisions relating to

(a) "expert, inport or (i) transit of particular kinds

of articles such as narcotics, or other dangerous
drugs, or arnms". (As to arnms this would therefore
only becone operative if a worldw de or regiona
treaty prohibiting or restricting internationa
arns trade existed).
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(b) "protection of industrial, literary or artistic
property, or protection of trade names”, and the
li ke

These provisions are noteworthy because they
permt the States of transit to enforce, say a copy-
right or trade-mark convention even if for example,
neither the country of origin nor of destination is
party to it.......... ... ... Far as these
provisions go, transit traffic nust not be hanpered for
any other reason of public policy of the State of
transit. If that State forbids inportation of certain
| uxury goods for financial reasons, or of certain
textiles to protect its own spinning industry, that is,
econom ¢ reasons, or of shortwave radios for politica
reasons-all such _goods must still be permitted to pass
through its territory.

3. Qualifiedmergency. ... ...

680
A VA .
5. Protection of essenti al security
interests. ... .. .. .. . e

W nmay now take a look at the treaties wth our
nei ghbour Nepal and the Protocols. First, the 'Treaty of
Trade’ which was contracted "in order. to expand trade
bet ween their respective territories and encour age
col l aboration in econom c devel opnent”.” Art. 2 stipulates
that the contracting parties shall endeavour to grant
maxi mum facilities and to undertake all necessary neasures
for the free and unhanpered flow  of goods, ' needed by one
country from the other, to and from their respective
territories. Art. 3 enjoins the contracting parties to
accord unconditionally to each other  treatnent no |ess
favourable than that accorded to any third country with

respect to (a) custons duties and charges of any ki nd
i mposed on or in connection with'inportation and exportation
and (b) i mport regul ations i ncl udi ng guantitative

restrictions. Art. 4 provides ‘that the contracting parties
should, on a reciprocal basis, exenpt frombasic custons
duty as well as fromquantitative restrictions the inport of
such primary products as nay be mutually agreed upon, from
each other. Art. 8 casts a duty on the contracting parties
to cooperate effectively wth each other to prevent
infringement and circunvention of the laws, rules and
regul ations of either country in regard to the matters
relating to foreign exchange and foreign trade. Art. 9
specially provides t hat not wi t hst andi ng the earlier
provisions of the treaty either Contracting Parry nay
mai ntain or introduce such restrictions as are necessary for
the purpose of
(a) protecting public norals,
(b) Protecting human, animal and plant life,
(c) Safeguardi ng national treasures,
(d) saf equarding the inplementation of |aws relating
to the inmport and export of gold and silver
bul l'i on, and

681
(e) safeguarding such other interests as nmay be
nmutual |y agreed upon
Article (10) which may be extracted in full is as
follows: "Nothing in this Treaty shall prevent either

Contracting Party fromtaking any neasures which nmay be
necessary for the protection of its essential security
interests or in pursuance of gener al i nternationa
conventions, whether already in existence or concluded
hereafter, to which it is a party relating to transit,
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export or inport of particular kinds of articles such as
opi um or other dangerous drugs or in pursuance of genera
conventions intended to prevent infringement of industrial
literary or artistic property or relating to fal se narks,
false indications of origin or other methods of unfair
conpetition”.

It appears to us that the Treaty of Trade concerned
itself with trade between India and Nepal and not with trade
bet ween Nepal and other countries. The provisions relating
to inmport, export, transit and the free and unhanpered fl ow
of goods refer to the inport and the export from one country
to another i.e. fromlndia to Nepal and from Nepal to India
and to the transit and the free and unhanpered fl ow of goods
in the course of trade between the two countries. Even so,
express reservation is made to enable each of the countries
to inmpose restrictions for certain purposes and to take such
nmeasures as may be necessary for the protection of essentia
security i nterests and effectuating i nternationa
conventions relating to opiumand other dangerous drugs and
al so to ‘effectuate "general conventions intended to prevent
i nfringement of industrial, literary or artistic property or
relating to false marks, false indications or origin or
ot her methods of unfair competition”. (Art. 10)

The Treaty of Transit is nore relevant. Its schene, and
sequence and even 'thelanguage indicate that it is based on
the 1965 CONVENTION ON TRANSIT TRADE OF LAND- LOCKED
COUNTRI ES. The Preanble to the treaty nentions that a treaty
has been concluded 'recognising that Nepal as a | and-1ocked
country needs access to and from the sea to pronote its
international trade, and recognising the need to facilitate
the traffic in transit through their territories’. Art. 3
defines '"Transit’ in Transit’ and is as foll ows:

"The term ’'Traffic in Transit’ neans the passage of
goods including unacconpani ed baggage across the territory
of a Contracting party when the passage is a portion of a
conpl ete journey which begins
682
or termnates wthin the territory of the other Contracting
Party. The transshipnent, warehousing, breaking bulk and
change in the node of transport of such goods-as well as the
assenbly or reassenbly of machinery and bul ky goods shal
not render the passage of goods outside the idefinition of
"traffic in transit" provided any such operation is
undertaken solely for the convenience of transportation
Nothing in the Article shall be construed as inposing an
obligation on either Contracting Party to establish or
permt the establishnment of permanent facilities on its
territory for such assenbly, disassenbly, or reassenbly”

Art.1 requires the Contracting Parties to -accord
"Traffic in Transit’ freedom of transit across /their
respective territories through routes nutually agreed upon
maki ng no destination based on flag of vessels the places of
origin, departure entry, exit, destination, ownership of
goods or vessels.

Art. 4 exenpts Traffic in Transit from custons duties
and transit duties or other charges except reasonable
charges for transportation and such other charges as are
conmensurate with the costs of services rendered in respect
of such transit.

Art. 5 requires each of the Contracting Parties to
provide, for the convenience of traffic in transit,
war ehouses or sheds, for the storage of traffic in transit
awai ting custons cl earance before onward transm ssion

Art. 6 stipulates that Traffic in Transit shall be
subj ect to the procedure laid down in the Protocol, Articles
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8 and 9 correspond to the provisions of Articles 11, 12 and
13 of the 1965 CONVENTION ON TRANSI T TRADE OF LAND- LOCKED
STATES and are sinmilar to Article 9 and 5 to 10 of the
Treaty of Trade and reserve the right of each of the
contracting parties to inpose restrictions for certain
purposes and take neasures in connection wth certain
interests. In particular Art. 9 nentions that nothing in the
treaty shall prevent either Contracting Party fromtaking
any neasure which may be necessary in pursuance of genera
conventions intended to prevent infringement of industrial
literary or artistic property or relating to fal se nmarks,
fal se indications of origin or other nethods of
683
unfair competition.

The protocol annexed to the Treaty of Transit contains
a detailed procedure for the transit of goods across the
territory of India en-route fromthe Port of Calcutta to
their Nepal ese destination. The Protocol contains detail ed
provi sions to ensure the goods reaching Nepal and to prevent
the contingency of the goods escaping into the Indian narket
while on the way to Nepal

While the Treaty of Trade generally guarantees to each
of the Contracting Parties  the free and unhanpered fl ow of
goods needed by one country from the other, the Treaty of
Transit generally /guarantees to each of the Contracting
Parties freedomof transit across the territory of the other
Contracting Party ' in respect of goods  which have to pass
through the territory of such other Contracting party to
reach the first Contracting Party fromoutside the territory
of the second Contracting Party. In practice the two
treaties really nean a guarantee to Nepal to permt free and
unhampered flow of goods needed by Nepal fromlIndia and a
guarantee of freedomof transit for goods originating from
outside India across the territory of India to reach Nepal
In the matter of payment of - custonms duties the Treaty of
Trade provides for the nost favourable treatnent while the
Treaty of Transit grants exenption fromsuch paynent. Both
treaties contain reservations.. ~There is a reservation

enabling the i mposi tion of such restrictions as are
necessary for the purpose of protecting public norals,
human, ani nmal and plant life, safeguarding nat i onal

treasures, the inplenentation of laws relating to the inmport
and export of gold and silver bullion and the safeguarding
of other mutually agreed interests. There is an express
reservation for the protection of essential security
interests. There is also provision for necessary neasures in
pursuance of general international conventions relating to
transit, export or inport of articles such as opium or other
dangerous drugs. There is further provision for taking
necessary nmneasures in pursuance of general conventions
i ntended to prevent infringenent of industrial, literary and
artistic property or relating to false nmarks, @ false
i ndi cations of origin or ot her met hods of unfair
conpetition. So, the two treaties generally assure to Nepal
the free and unhanpered flow from India and freedom of
transit across India, to goods or of goods which we nay say
in the broad way are not res extra commercium In particular
the treaties expressly contain reservations enabling each of
the contracting parties to

684
take neasures in pursuance of general conventions for the
protection of industrial, literary and artistic property.

So we have it that Art. 11 of the 1965 CONVENTI ON ON
TRANSI T TRADE OF LAND- LOCKED STATES, Art. 10 of the Treaty
of Trade and Art. 9 of the Treaty of Transit contain
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exceptions to protect "industrial, literary or artistic
property" and to prevent "false marks, false indications of
origin or other nethods of unfair conpetition", pursuant to
general conventions. Neither the International Convention of
1965 nor the Treaties between the two nations prohibit the
i mposing of restrictions for this purpose. On the other
hand, they contain reservations to the contrary. So great is
the concern of the International Community for industrial

literary or artistic property that the Convention on Transit
Trade of Land-1ocked Countries views traffic in, this kind
of property wth the sane gravity as it views traffic in
narcotics dangerous drugs and arns. So, the Convention on
Transit Trade of Land-locked States and the Treaties between
the two countries, leave either country free to inpose
necessary restrictions for the purpose of protecting

industrial, literary ~or artistic property and preventing
fai se marks, false indications of origin or other methods of
unfair conpetitions in order to further ot her genera

conventions. It is'clear that for this purpose, it is not
necessary that the |and-1ocked country should be a party to
the general Convention along with the transit country. The
interpretation placed by Johan HE Fried that the
provi sions of the 1965. Convention permt the States of
transit to enforce, 'sa/ a Copyright or trade mark convention
even if, for exanple, neither the country of origin nor of
destination is party to it appears to us to be a correct
i nterpretation.

The next step for us to consider is whether there is
any general Convention on Copyright. An artistic, literary
or nusical work is the brain-child of its author, the fruit
of his labour, and, so, considered to be his property. So
highly is it prized by all civilisednations that it is
t hought worthy of protection by~ national | aws and
i nternational Conventions relating to Copyri ght . The
I nternational Convention for the protection of literary or
artistic works first signed at Berne on 9th Septenber, 1886,
was revised at Berlin in 1908, at Rone in 1928, at Brussels
in 1948, at Stockholmin 1967 and finally at Paris in 1971
Art. 1 of the Convention, as revised, constitutes the
countries to which the Convention applies into a Union for
the protection of

685
the rights of authors in their literary and artistic works:
The expression "literary and artistic works’ is defined to

i nclude every productionin the literary,  scientific and
artistic domai n whatever nay be the node or formation of its
expression. It is provided that the work shall enjoy
protection in all countries of the Union. Various detail ed,
provisions are made in the Convention for the protection of
the works. Art. 9 provides that authors of literary and
artistic works protected by the convention shall “enjoy the
exclusive right of authorising the reproduction of | these
works in any manner or form It is also expressly stipul ated
that any sound or visual recording shall be considered as a
reproduction for the purposes of the Convention. W are not
really concerned with the several details of the Convention

But we may refer to Art. 16 which provides:

"1. Infringing copies of a work shall be liable to
sei zure in any country of the Union where the work
enjoy legal protection

2. The provisions of the precedi ng paragraphs shal
al so apply to reproductions conmng froma country
where the work is not protected or has ceased to
be protected.

3. The seizure shall take place in accordance with the
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Legi sl ation of each country”". India we nmay nmention is a
party to the Berne Convention

The Universal Copyright Convention which was first
signed in GCeneva on Septenber 6, 1952 was revised in Paris
in 1971. Each Contracting State is called upon to undertake
"to provide for the adequate and effective protection of the
right of authors and other copy-right proterietors in
literary, scientific and artistic works including witings,
nusi cal, dramatic and ci nematograph works and paintings,
engraving and sculpture’. The rights are to include the
exclusive right to authorise reproduction by any neans,
public performance and broadcasting. Each Contracting State
is required to adopt such neasures as are necessary to
ensure the application of the Convention. The Convention is
not in any way to affect the provision of the Berne
Convention for the protection of literary or artistic works
or menbership in the Union created by that Convention. The
Uni ver sal Copyright Convention is not applicable to the
rel ati onshi ps anong countries of
686
the Berne Union in so far as it relates to the protection of
wor ks having as their country of origin, within the neaning
of the Berne Convention, a country of the Berne Union. India
is a signatory to the Universal Copyright convention also.

The tine is now ripe for us to refer to our own
Copyright Act of 1957. Section 2(c), (h), (o), (p), (f) and
(w) define ’artistic work’, dramatic work’, - literary work,
' musi cal wor k', ' ci nemat ogr aph film and "record
respectively. Sec. 2(y) defines "work" as meani ng any of the
fol |l owi ng works, namely,

(i) aliterary, dramatic, nusical or artistic works;

(ii) a cinematograph film

(iii) a record.

"Record’ is defined by Sec. 2(w) to nean 'any disc,
tape perforated roll or other device in which sounds are
enbodi ed so as to be capable of being reproduced therefrom
other than a sound track associated with the cinematograph

film 'Recording” 1is defined by Sec. 2(x) to nean ’'the
aggregate of the sounds enbodied in and capable of being
reproduced by neans of a record".. "Infringing copy’ in
relation to a record is defined to mean, by Sec. 2(m(iii),
"any such record enbodying the same recording. |If ~such
record is made or inmported in contravention of the
provisions of the Act’. Sec. 13(1) states that copyright
shal | subsist through out India in (a) original, literary,

dramatic, nusical and artistic works; (b) cinenatograph
films; and (c) records. Sec. 14 explains the meaning of
"Copyright’ in relation to various 'works’'. In the case of a
record, copyright is said to nean "the exclainms right, by
virtue of, and subject to the provisions of, this Act to do
or authorise the doing of any of the following--acts by
utilising the record, nanely:
(i) to mke any other record enbodying the sane
recor di ng;
687
(ii) to cause the recording enbodying in the record to
be heard in public;
(iii) to comunicate the recording enbodied in the
record by radio diffusion" (Sec. 14(1)(d).
Sections 17 to 21 deal with 'Oanership of Copyright and
the rights of the owner’, Sections 22 to 29 with ' Term of
Copyright’, Sections 30 to 32 with 'Licences’, Sections 33
to 36 with "Perfornmng R ghts Societies’, Sections 37 to 39
with R ghts of Broadcasting Authorities, Sections 40 to 43
with International Copyright and Sections 44 to 50 wth
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Regi stration of Copyright. Sections 51 to 53 deal wth
i nfringement of Copyright.

Sec, 51 states when Copyright in a work shall be deened
to be infringed. 1In particular clause (b) states that
Copyri ght shall be deemed to be infringed "when any person-

(i) nmakes for sale or hire, or sells or lets for hire,
or by way of trade displays or offers for sale or hire, or

(ii) distributes either for the purpose of trade or to
such an extent as to affect prejudicially the owner of the
copyri ght or

(iii) by way of trade exhibits in public, or

(iv) imports (except for the private and donestic use
of the inporter) into India,

any infringing copies of the work’.

There is an explanation to which it is not necessary to
refer for the purposes of this case,

688

Sec. 52 enunerates the acts which shall not constitute
an infringenment of copyright. It is unnecessary to refer to
the various  acts enunerated in Sec. 52. it is enough to
state that bringing into India an “infringing work for the
purpose of transit to Nepal or any other country is not one
of the excepted acts.

Sec. 53 whichis of direct relevance as it deals with
i nportation of infringing copies’ needs to be fully
extracted' . It says,:

"53.(1) The Registrar of Copyrights, on application by
the owner of the 'copyright in any work or by this duly
aut hori sed agent and on paynent of the prescribed fee, may,
after maki ng such inquiry as he deens fit, order that copies
made out of India of the work which if made in India would
i nfringe copyright shall not be inported.

(2) Subject to any rules nade ~under  this Act, the
Regi strar of Copyrights or any person authorised by himin
this behalf my enter any ship, dock or prenises where any
such copies as are referred to in sub-section (1) may be
found and may exam ne such copi es.

(3) All copies to which any order nade under sub-
section(l) applies shall be deened to be goods of which the
i mport has been prohibited or restricted under Sec. 11 of
the Customs Act, 1962, and all the provisions of that Act
shal | have effect accordingly;

Provided that all such copies confiscated under the
provisions of the said Act shall not vest in the Governnent
but shall be delivered to the owner of the copyright in the
wor k.

Thi s provision enpowers the Registrar of Copyrights to
make an order that copies made out of India of any work
which if made in India would infringe Copyright, shall not
be imported. This the Registrar may do on the application of
the owner of the Copyright in that work or by “his duly
aut hori sed agent on paynent of the prescribed fee and after
maki ng such enquiry as he deens fit.

689

The effect of such an order by the Registrar is to deemal
copies to which the order applies to be goods of which the
port has been prohibited or restricted under sec. 11 of the
Custom Act, 1962, and to attract all the provisions of the

Customs Act that basis, including the liability to be
confiscated, with the nodification that copies confiscated
under the provisions of the Act shall not vest in the
Governnent, but shall be delivered to the owner of the
Copyri ght.

The question is what does the word inport’ nean in Sec.
53 of the Copyright Act ? The word is not defined in the
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Copyright Act though it is defined in the Custons Act. But
the same word may nean different things in different
enactnments and in different contexts. It nmay even nmean
different things at different places in the sanme statute. It
all depends on the sense of the provision where it occurs.
Ref erence to dictionaries 1is hardly of any avai |
particularly in the case of words of ordinary parlance with
a variety of well known neanings. Such words take col our
fromthe context. Appeal to the Latin root won't help. The
appeal nust be to the sense of the statute. H dayatullah J
in Burmah Shall etc v. Conmercial Tax Oficer, [1961] 1 SCR
902 has illustrated how the contextual neanings of the very
words inport’ and export’ may vary.

W may look at Sec. 53, rather than elsewhere to
di scover the nmeaning of ‘the word "inmport". We find that the
nmeaning is stated in that provision itself. If we ask what
is not to be inported, we find the answer is copies nade out
of India which if made in India wuld infringe copyright. So
it follows that "inmport’ in the provision nmeans bringing
into Indila fromout of India. That, we see in precisely how
import is- defined under the Custons Act. Sec. 2(23) of the
Custons Act, 1962 defines theword in this nmanner

“"Import, with its grammatical variation and cognate
expression neans bringing into India from a place outside
India. But we do not propose to have recourse to Custons Act
to interpret expressions in the Copyright Act even if it is
perm ssible to do so because Sec. 53 of the Copyright Act is
made to run with Sec. 11 of the Customs Act.
690

It was admtted by the  learned counsel for the
respondents that where go are brought into the country not
for commerce, but for onward submi ssion to another country,
there can, inlaw, be no inportant. It was said that the
object of the Copyright Act was to precious authorised
reproduction of the work or the unauthorised explosion of
the reproduction of a work in India and this object would
not be frustrated if infringing copies of a work were
allowed transit across the country. |If goods are brought in
only to go out, thereis no inmport, it was said. It is
difficult to agree with this submission thought it did find
favour with the Division Bench of the Calcutta Hi gh Court,
in the judgment under appeal. In the first place, the
| anguage of Sec. 53 does not justify reading the words
"inported for comrerce for the words inported’ . Nor is there
any reason to assume that such was the  object of the
| egi sl ature. W& have already nentioned the inported attached
by International opinion, as manifested by the various
I nternational Conventions and Treaties, to the protection of
Copyright and the gravity with which traffic in industrial
literary or artistic property is viewed, treating such
traffic on par with traffic in narcotics, dangerous drugs
and arms. In interpreting the word inport’ in the Copyright
Act, we must take note that while positive requirenent of
the Copyright Conventions is to pr ot ect copyri ght,
negatively also, the Transit Trade Convention and the
bilateral Treaty nake exceptions enabling the Transit State
to take neasure to protect Copyright. If this nuch is borne
in mnd, it beconmes bear that the word inmport’ in Sec. 53 of
the Copyright Act cannot bear the narrow interpretation
sought to be placed wupon it to limt it to inmport for
commerce. It nust be interpreted in a sense which will fit
the Copyright Act into the setting of the Internationa
Convent i ons.

The Calcutta Hi gh Court thought that goods may be said
to be inported into the country only if there is an
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i ncorporation or mxing up of the goods inported with the
mass of the property in the local area. In other words the
Hi gh Court realized on the original package doctrine’ as
enunci ate by the American Court. Reliance was placed by the
Hi gh Court upon the decision of this court in the Centra
I ndia Spinning and Weaving & Manufacturing Co. Ltd; The
Enpress MIls, Nagpur v. The Minicipal Commttee, Wardha
[1958] SCR 1102). That was a case which arose under the C. P
and Berar Minicipalities Act and the question was whether
the power to inpose ’'a terminal tax on goods or aninals
i mported into
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or exported fromthe limts of a municipality" included the
right to levy tax on goods which were neither |oaded or
unl oaded at Wardha but were nmerely carried across through
the municipal area . This  court said that it did not. The
word ’inmport’ it was thought meant not nmerely the bringing
into but canprised sonmething nore, that is ’incorporating
and m xing up of the goods with the mass of the property in
the local —area , thus accepting the enunciation of the
"Original Package Doctrine’ by Chief Justice Marshall in
Brown v. State of Maryland 6 L.Ed. 78. Another reason given
by the [|earned Judges to arrive at the conclusion that they
did, was that the ‘very levy was a ’'termnal tax’ and,
therefore, the words "inport and export’, in the given
context, had sonething to do with the idea of a term nus and
not an internediate Stage of a journey. W are afraid the
case is really not '‘of any guidanceto wus 'since in the
context of a ’'terminal tax’ - the words ’'inported and
exported’ could be construed in no other manner than was
done by the Court. W nmust -however say that the ’origina
package doctrine’ as enunciated by Chief Justice Marshall on
which reliance was placed was expressly di sapproved first by
the Federal Court in the Province of Mdras v. ' Buddu
Pai dama, [1942] FCR 90 and again by the Suprene Court in
State of Bombay v. F.N Balsara, [1951] SCR 682. Apparently,
these decisions were not brought (to the notice of the court
whi ch deci ded the case of Central India Spinning and Wavi ng
and Manufacturing Co. Ltd. The Enpress M1ls Nagpur
Muni ci pal Conmittee, Wardha. So we derive no-help fromthis
case. As we said, we prefer to interpret the words 'inport’
as it is found in the Copyright Act rather than research for
its meaning by referring to other than research statutes
where it has been used.

The | earned counsel for the appellant invited our
attention to Radhaki shan v. Union of India : [1965] 2 S.C R
213, Shawhney v. Sylvania and Laxman, 77 Bom -~ LR 380,
Bernado v. Collector of Custons A I.R 1960 Kerala 170, to
urge that inportation was conplete so soon as the Custons
barrier was crossed. They are cases under the Custons Act
and it is needless for us to seek aid fromthere when there
is enough direct light wunder the Copyright Act and the
various conventions and treaties which have with the subject
Copyright’ from different angles. W do not also desire to
crow our judgment with reference to the history of the
Copyright and the Custons legislations in the United Ki ngdom
and India as we do not think it necessary to do so in this
case.

We have, therefore, no hesitation in comng to the
conclusion that the word "inport’ in Secs. 51 and 53 of the
Copyri ght Act
692
nmeans 'bringing into India fromoutside India, that it is
not limted to inmportation for comerce only but includes
i mportation f or transit across t he country. Qur
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interpretation, far from being i nconsistent wth any
principle of International law, is entirely in accord with
I nternational Conventions and the Treaties between |India and
Nepal . And, that we think is as it should be.

We have said that an order under Sec. 53 may be nade by
the Registrar of Copyrights on the application of the owner
of the Copyright, but after making such enquiry as the
Regi strar deens fit. On the order being nade the offending
copies are deenmed to be goods whose inport has been
prohibited or restricted under Sec. 11 of the Custons Act.
There upon the rel evant provisions of the Custonms Act are to
apply, with the difference that confiscated copies shall not
vest in the Governnment, but shall be delivered to the owner
of the Copyright. One fundanental difference between the
nature of a Notification wunder Sec. 11 of the Custonms Act
and an order made under Sec. 53 of the Copyright Act is that
the former is quasi-legislative in character, while the
latter is quasi-judicial in character. The quasi-judicia
nature of 'the order made under Sec. 53 is further enphasised
by the flact that” an appeal ~is provided to the Copyright
Board against the order of the Registrar under Sec.72 of the
Copyright Act. W nmention the character of the order under
Sec. 53 to indicate that the effect of an order under of the
Copyright Act is not as portentous as a notification under
Sec. 11 of the Custonms Act. The Registrar is nor bound to
nake an order under /Sec. 53 of the Copyright Act so soon as
an application is presented to him by the  owner of the
Copyright. He has naturally to consider the context of the
m schi ef sought to be prevented. He nust consider whether
the copies would infringe the Copyright if the copies were
made in India. He nust consider whether the applicant owns
the Copyright or 1is the duly authorised agent  of the
Copyright. He nust hear these clainmng to be affected if an
order is made and consider any contention that may be put
forward as an excuse for the - inport. He may consider any
other relevant circunmstance. Since all legitimte defences
are open and the enquiry is quasi-judicial, no /one can
seriously conplain.

In the result, the judgnment of the Division Bench is
set aside and that of the |earned single judge restored.
There is no order as to costs. W are grateful to the
| earned Attorney General, who appeared at our instance, for
the assistance given by him
H S. K Appealal | owed.
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