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AMALENDU DAS & OTHERS

DATE OF JUDGVENTO06/ 01/ 1984
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SEN, A P. (J)
BENCH:

SEN, A P. (J)
THAKKAR, M P. (J)
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1984 AIR. 653 1984 SCR (2) 344
1984 SCC' (2) 436 1984 SCALE (1)278
Cl TATOR '| NFO :
F 1985 SC 330 (1, 2,6)
F 1985 SC1289  (2)
R 1986 SC 614 (5,6)

ACT:

Constitution of India 1950, Articles 136 & 226

Hi gh Court-Proceedings under Article 226-Validity of
tax or |evy questioned-Stay of recovery of tax or |evy
cl ai ned-Factors to be considered by Hi gh Court before grant
of interimstay.

Supreme Court-Interference wth interlocutory order of
H gh Court granting stay of recovery of tax-Wen arises.

HEADNOTE:

The appellant Municipality in its Appeal by Specia
Leave inpugned the interlocutory order of the H gh  Court
restraining the Minicipality from recovering a graduated
consolidated rate on the annual value of the holdings in
terns of the amended provisions in sections 123 and 124 of
the Bengal Muinicipal Act, 1932 as anended by the Benga
Muni ci pal (Amendnent) Act, 1980.

Al'l owi ng the Appeal
N

HELD: 1. The High Court should not in proceedi ngs under
Article 226 of the Constitution grant any stay of recovery
of tax save under very exceptional circunstances. The grant
of stay in such matters, should be an exception and not a
rule. [345F]

2. The levy or inpost does not becone becone bad as
soon as a Wit Petitionis instituted to assail the validity
of the levy. There is no warrant for presunming the levy to
be bad at the very threshold of the proceedings. The nmain
purpose of passing an interimorder is to evolve a workable
formula of a workable arrangenent to the extent called for
by the denmands of the situation. The only consideration at
that juncture is to ensure that no prejudice is occasioned
to the rate payers in case they ultimately succeed. This
object can be attained by requiring the authority |evying
the inpost to give an undertaking to refund or adjust the
| evied anmpbunt against future dues, in the event of the
entire levy or a part thereof being ultimtely held to be
invalid by the Court. [345 G H, 346 A
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3. The nmmin purpose of passing an interimorder is to
evolve a workable formula or a workable arrangenent to the
extent called for by the denands of the situation keeping in
mnd the presunption regarding the constitutionality of the
| egislation and the vulnerability of the challenge, only is
order that no irreparable injury is occasioned. The Court
has therefore to strike a delicate bal ance after considering
the pros and cons of the matter |lest |arger public interest

is not jeopardized and institutional enbarrassment is
eschewed. [346H;, 347A]
345

4. The Court has to show awareness of the fact that in
the case of the fact that in the case of a Municipality it
cannot function or neet its financial obligations if its
source of revenue is blocked by an interimorder restraining
it from recovering the taxes as per the inmpugned provision
The Municipality has to  maintain essential civic services,
run public institutions, purchase supplies and pay the
sal aries of its enployees etc. The grant of an interlocutory
order would paralyze the admnistration and dislocate the
entire working. These serious ramfications were |ost sight
of by the High Court in the instant case while making the
i mpugned order. [346 C D

JUDGVENT:

ClVIL APPELLANT' JURI SDICTION.- Civil Appeal No. 762 of
1984.

Appeal by special leave for an interlocutory order
dat ed August 25, 1983 of the Calcutta H gh Court.

K. K. Venugopal, N N Gooptu and H K ~Puri  for the
Appel | ant s.

S.L. Aneja for the Respondent.

The Order of the Court was delivered by

SEN, J. This appeal by special leave is directed
against an interlocutory order dated August 25, 1983 passed
by the Calcutta High Court restraining the  Siliguri
Muni ci pality, the appel l ant herein, from recovering a
graduat ed consolidated rate on the annual value of the
holdings in terns of the anended provisions in ss. 123 and
124 of the Bengal Municipal Act, 1932, as anended by the
Bengal Municipal (Anmendnent) Act, 1980.

W are constrained to nake the observations which
follows as we do feel disnmayed at the tendency on the part
of some of the Hi gh Court to grant interlocutory orders for
the mere asking. Nornmally, the Hi gh Courts should not, as a
rule, in proceedings under Art. 226 of the Constitution
grant any stay of recovery of tax save .under /very
exceptional circunstances. The grant of stay -in/ such
matters, should be an exception and not a rule.

It is needless to stress that a | evy or inmpost does not
become bad as soon as a wit petitionis instituted in order
to assail the validity of the levy. So also there is no
warrant for presuming the levy to be bad at the very
threshol d of the proceedings. The only consideration at that
juncture is to ensure that no prejudice is occasioned to the
rate payers in case they ultimately succeed at the
conclusion of the proceedings. This object can be attained
by requiring the body or authority Ilevying the inpost to
gi ve an undertaking to refund or
346
adj ust against future dues, the levy of tax or rate or a
part thereof, as the case may be, in the event of the entire
levy or a part thereof being ultimately held to be invalid
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by the Court w thout obliging the tax-payers to institute a
civil suit in order to claim the amount already recovered
fromthem On the other hand, the Court cannot be unni ndfu
of the need to protect the authority |levying the tax, for,
at that stage the Court has to proceed on the hypothesis
that the challenge may or may not succeed. The Court has to
show awareness of the fact that in a case |like the present a
nmuni ci pality cannot function or neet its financi a
obligations if its source of revenue is blocked by an
interimorder restraining the municipality fromrecovering
the taxes as per the inmpugned provision. And that the
muni cipality has to maintain essential civic services like
wat er supply, street lighting and public streets etc., apart
fromrunning public institutions |ike schools, dispensaries,
libraries etc. Wat is nore, supplies have to he purchased
and salaries have to be paid. The grant of an interlocutory
order of this nature would paralyze the adm nistration and
di slocate the entire wrking of the nunicipality. It seens
that these serious ramfications of the matter were | ost
si ght of while making the inpugned order

We will be failing inour duty if we do not advert to a
feature which causes us disnmay and distress. On a previous
occasion, a DivisionBench had vacated an interim order
passed by a learned Single Judge on simlar facts in a
simlar situation. Even so when a simlar matter giving rise
to the present appeal cane up again, the sanme |earned Judge
whose order had been reversed earlier, granted a nonspeaking
interlocutory order 'of the aforesaid nature. This order was
inturn confirnmed by a Division Bench w thout. a speaking
order articulating reasons for -granting a stay when the
earlier Bench had vacated the stay. W nean no disrespect to
the H gh Court in enphasizing the necessity for sell-inposed
discipline in such natters in obeisance to such weighty
institutional considerations like the need to nmintain
decorum and conity. So also we mean no disrespect to the
Hi gh Court in stressing the need for self-discipline on the
part of the High Court in passing interim orders wthout
entering into the question of anplitude and width of the
powers of the High Court to grant interimrelief. The main
purpose of passing an interimorder is to evolve a workable
formula or a workable arrangenent to the extent called for
by the demands of the situation keeping in mind the
presunption regardi ng the constitutionality of t he
| egislation and the vulnerability of the challenge, only in
order that no irreparable injury in occasioned. The Court
has therefore to strike a delicate

347
bal ance after considering the pros and cons of the matter
| ast | arger public interest is not j eopardi zed' and

institutional enbarrassnment is eschewed.

For these reasons, the appeal nust be allowed. The
order passed by the H gh Court dated August 25, 1983
restraining the Siliguri Minicipality from recovering a
graduated consolidated rate on the annual value of the
hol dings in terns of the anended provisions contained in-ss.
123 and 124 of the Bengal Municipal (Arendnent) Act, 1980 is
set aside. W wish to place on record that Shri Venugopa
appearing with Shri Naro Narayan Gooptu has given an
undertaking on behalf of the Siliguri Miunicipality that the
muni ci pality shall refund the difference between the revised
and the old rates wthin three nonths of the order of the
High Court in case the wit petitionis finally allowed by
the Hi gh Court.

There shall be no order as to costs.

N. V. K. Appeal al | owed.
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