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ACT:

Representati on of the People Act, 1951, Section 81(3)-
Construction of the provisions of the section-copy of the
election petition containing several nistakes of vita
character, not found.in the original-El ection petitionis
not maintai nabl e and nmust be di sm ssed.

HEADNOTE

In the general elections held in June 1980, the
appel  ant fought as a Congress(1l) candidate from Harlakh
Assenbly constituency in Bihar and was decl ared el ected. The
respondent who was defeated filed an election petition in
the Patna Hi gh Court listing a large nunber ~-of persons
through when corrupt practices were alleged to have been
practised by the appellant. Since the copy of the petition
though attested by the election petitioner —under his - own
signature to be a true copy, contained several mstakes
which were of a very vital <character, the -appellant
contested the petition alleging t hat the nmandat ory
provi sions of section 83(3) of the Representation of People
Act not having been conplied with at all, the petition
should be dismssed in limne without going into the nmerits
of the case. Though the H gh Court found as a fact that a
| arge nunber of mistakes were there in the copy of the
el ection petition supplied to the appellant. Yet, as they
were of a superficial and insignificant nature bordering on
clerical or typing mstakes, on the whole, there was a
substantial conpliance of the provisions of Section 81(3) of
the Act. Hence the appeal against the interlocutory order.

Allowing the appeal and dismissing the election
petition the Court,
N

HELD: 1:1 A perusal of Sections 81(3) and 86 of the
Representation of the People Act reveals that the statute
i ntended that before an el ection petition can be
entertained, the copy sent to the elected candi date nust be
a true copy, failing which there would be a serious
di sobedi ence of the mandate contained in s.81(3) which would
be fatal to the maintainability of the said petition. [281
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1:2 It is now well settled by a large catena of
authorities of this Court that the electoral process by
which the verdict of the people has been given is a
sacrosanct one and cannot be lightly set at naught unless
the grounds nentioned in the Act for setting aside an
election are held to be proved. In these circunstances, it
is mani fest that the provisions of s.81(3) of the act should
be construed to the letter and spirit of the | aw because if
the election petitioner does not give full and conplete
notice of the allegations made against the returned
candi date, he runs the risk of his petition being disn ssed
inlimne. [281 GH
279

2 On a careful consideration and scrutiny of the |aw on
the subject, the follow ng principles are well established,;

(1) that where the <copy of the election petition
served on the returned candidate contains only
clerical or typographical m stakes which are of no
consequence, the petition cannot be disn ssed
straightway under s.86 of the Act, [283 F]

(2) Atrue copy neans ~a copy which is wholly and
substantially the same as the original and where
there are  insignificant or mninml mstakes, the
court may not take notice thereof, [283 G

(3) where the /copy contains inportant omssions or
di screpancies of a vital nature, which are likely
to cause  prejudice to the defence of the returned
candi dat e, it cannot be said that there has been a
substantial - conpliance of the provi sions of
s.81(3) of the Act, [284 Al

(4) Prinme facie, the statute uses the words "true
copy" and the concept of substantial conpliance
cannot be extended too far to include serious or
vital mstakes which shed the character of a true
copy so that the copy furnished to the returned
candi date cannot be said to be a true copy within
the neaning of s.81(3) of the Act, and [ 284 B

(5) As s.81(3) is neant to protect and safeguard the
sacrosanct el ectoral process so as not the disturb
the verdict of the voters, there is no roomfor
giving a liberal or broad interpretation to the
provi sions of the said section. [284 (]

Mur ar ka Radhey Shyam Ram Kumar v. Roop Singh Rathore &

Os. [1964] 3 SCR 573; Jagat Kishore Prasad Narain Singh v.
Raj endra Kumar Poddar & Ors. [1971] 1 SCR 821; Satya Narain
v. Dhuja Ram & Os., [1974] 23 SCR 20; Sharif-ud-din v.
Abdul Gani Lone, [1980] 1 SCR 1177; M Karunanidhi etc. etc.
v. HV. Hande & Os. etc. etc. [1983] 1 SCR 1177; M
Karunani dhi etc. etc. v. HV. Hande & O's. etc. etc. [1983]
1 SCALE 344 referred to. [284 D-E, 285 G 286 A, 285 (]

3. In the instant case, the mistakes in the copy
supplied to the returned candidate related to corrupt
practices, have to be proved to the hilt just Ilike a
crimnal charge and any m stake which contains an el enent of
vagueness would imediately vitiate the election petition
and merit its dismissal under s.86 of the Act. Anpng the

many nmore mistakes given in Schedule 1, the few selected
items thenselves are vital and may seriously prejudice the
defence of the appellant because it will be very difficult

for him to find out the persons, named in the copy supplied
to himwho are said to have indulged in corrupt practices at
his instance. The present case is a nuch worse case than
Mur ar ka Radhey Shyam Ram Kumar’'s case (supra) where only a
slight difference in the title led this Court to hold that
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the mstake was a vital one was a valid one. Further, the
om ssion of nanes cannot be said to be a typing mstake but
a very vital and serious on which is sufficient to entai
the dismissal of the election petition. [284 D E, 285 G 286
A, 285 (]

JUDGVENT:

ClVIL APPELLATE JURISDICTION Civil Appeal No. 5307 of
1983

Appeal by Special |leave fromthe Judgnent and Order
dated the 7th January, 1983 of the Patna H gh Court in
El ection Petition
280

S.N. Kacker, LR Singh and Gopal Singh for the
Appel | ant .

R, K. Garg and D.K Garg for the Respondent.

The Judgrent of the Court was delivered by

FAZAL ALlI, J. By Oder dated Novenber 29, 1983 we had
all owed the appeal. W now proceed to give the reasons for
the said O der.

Thi s el ection appeal is directed agai nst an
interlocutory Order - dated January 7, 1983 passed by the
Pat na H gh Court overruling a prelimnary objection taken by
the appellant (el ected candidate) that the election petition
of the respondent (election petitioner) should be disnissed
strai ghtaway under the provisions of s. 86 of t he
Representati on of the People Act. 1951-as anended uptodate-
(hereinafter referred to as the “Act’)

The appellant’s case isthat in the general election
held in June 1980 he fought as a Congress (l) candidate from
Har| akhi Assembly constituency in Bihar in which he was
decl ared elected, defeating the respondent who filed the
election petition in the Hgh Court.” He further subnmitted
that the copy of the election petition served on him
contained a |arge nunber of mstakes in respect of persons
t hrough whom corrupt practices were alleged to have been
practised by the appellant during the election, He contended
that in viewof the very |arge nunber of nistakes, which
were of a very vital character, the nandatory provisions of
s.81(3) of the Act were not conplied with —at all, which
infirmty by itself would be sufficient to dismss the
el ection petition in limne without going into the nerits of
t he case.

The stand taken by the respondent was that the m stakes
were undoubtedly there but they were of a mnor and
significant nature and did not affect his case on nerit.

The | earned Judge of the H gh Court found as a fact
that a |arge nunber of nistakes were there in the copy of
the election petition supplied to the appellant but as they
were of a superficial and insignificant nature bordering on
clerical or typing mstakes, on the whole there was a
substantial conpliance of the provisions of s.81(3) of the

Act. The | earned Judge has entered into a detailed
di scussi on of
281

the various decisions of this Court and al so of Hi gh Courts
and has correctly held that the provisions of s.81(3) are
mandatory and if the court finds that they have not been
conplied with it has no alternative but to dismss the
el ection petition straightaway. Unfortunately, however, in
the process of applying the principles laid dowmm by this
Court he has conpletely glossed over the nature of the
m st akes by describing them as nerely clerical or typing
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ones. On a perusal of the aforesaid mistakes (listed at pp
64- 65 of the Paperbook) they do not appear to be so. Section
81(3) of the Act thus:
"81. Presentation of petitions
(3) Every election petition shall be acconpanied
by as many copies thereof as there are respondents
nmentioned in the petition, and every such copy shall be
attested by the petitioner under his own signature to
be a true copy of the petition."

The consequence of non-conpliance of this section has
been nentioned in s.86(3) which may be extracted thus:

"86. Trial of election petitions

(1) The H gh Court shall dismss an election
petition which does not conply with the provisions of

section 81 or section 82 or section 117."

A perusal of the above reveals that the statute
i ntended that bef ore an el ection petition can be
entertained, the copy sent to the el ected candi date must be
a true copy, failing which there would be a serious
di sobedi ence of the nandate contained in s.81(3) which would
be fatal to the maintainability of the said petition

It is now well settled by a large catena of authorities
of this Court that the electoral process by which the
verdi ct of the people has been given is a sacrosanct one and
cannot be lightly set at naught unless the grounds nentioned
inthe Act for setting aside an election are held to be
proved. In these circunstances, it is  nmanifest that the
provisions of s.81(3) of the Act should be construed to the
letter and spirit of the I|aw because if the election
petitioner does not give full and conplete notice of the
al | egati ons nmade agai nst the returned candi date, he runs the
risk of his petition being dismssed inlimnne
282

In the instant case, it is the admitted case of the
parties that the mstakes in_ the copy supplied to the
appel lant related to corrupt  practices indulged in by him
through various persons who have been naned at pages 64-65
of the Paperbook. In Miraka Radhey Shyam Ram Kumar v. Roop
Singh Rathore & Os.(1) this Court mde the follow ng
observati ons: -

"Having regard to the provisions of Part VI of the

Act we are of the view that the word "copy" does not

nmean an absolutely exact copy. It nmeans a copy so true

that nobody can by any possibility msunderstand-it.

The test whether the copy is a true one i s whether any

variation fromthe original is calculated to nislead an

ordi nary person."

In other, words, this Court merely meant to indicate
that where the variation is so mninmal and insignificant
that it is incapable of nisleading any person as to the true
purport of the allegation, it would be a substantia
conpl i ance of the provisions of s.81(3) of the Act. The High
Court has largely relied on the ratio of this particular
case.

There can be no dispute regarding the principle laid
down by this Court but the min difficulty arises when we
approach the facts of a particular case in order to find out
whet her the copy supplied to the returned candidate is
really a true copy or not.

In Jagat Kishore Prasad Narain Singh v. Rajendra KUrar
Poddar & Os.(2) the sanme principle was laid down. In this
case, the mistake was that in the election petition it was
stated that noney was offered to on Jetha Kisku by Minsh
Hansda but in the copy served on the returned candidate
i nstead of Munshi Hansda the name of Paul Hansda was
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nentioned. Apparently, the mistake was a verbal one but this
court held that it was sufficient to prejudice the defence
and accordingly came to the conclusion that the petition was
liable to be dism ssed under s.86 of the Act.

We shall presently show that in the instant case the
m st akes were of a greater nature than those with which this
Court was dealing
283
with in the aforesaid case. In Satya Narain v. Dhuja Ram &
Os.(1) this Court clearly pointed out that where the first
part of s.81(3) was not conplied with, the provision being a
perenptory one, total nonconpliance wth the same would
entail dismssal of the election petition under s.86 of the
Act. In a later case in Sharif-ud-Din v. Abdul Gani Lone(2)
this Court observed thus

"It is true that section 89(3) of the Act is
purely procedural in character and that ordinarily
procedural law should not ‘be given that prinmacy by

courts as would defeat the ends of justice. But if a

| aw 'even though it nmay be procedural in character

i nsists that an act nust be done in a particul ar nmanner

and further provides that certain consequences shoul d

followif the act is not done in that manner, courts

have no option but to enforce the lawas it is."

In a |latest decision of the Court in M Karunanidh
etc. etc. v. H V. Hande & O's. etc. etc.,(3) the follow ng
observati ons were made

“I't is obvious that the photograph was a part of
the avernent contained in~ paragraph 18(b). 1In the
absence of the photograph the avernent contained in
par agraph 18(b) would be inconplete. The  photograph
referred to in paragraph 18(b) was  therefore an
integral part of the election petition. It follows that
there was total non-conpliance withthe requirements of
sub-s.(3) of s.81 of the Act by failure to serve the
appel lant with a copy of the election petition."

On a careful consideration ‘and scrutiny of the Iaw on
the subject, the following principles are well established

1) that where the copy of the election petition
served on the returned candidate contains only
clerical or typographi cal m stakes which are of no
consequence, the petition cannot  be disnssed
strai ght away under s.86 of the Act,

2) A true copy neans a copy which is wholly and
substantially the same as the original and where
there are insignificant or miniml nistakes, the
court may not take notice thereof,

284

3) where the copy contains inportant om ssions or
di screpancies of a vital nature, which are likely
to cause prejudice to the defence of the returned
candi date, it cannot be said that there has been a
substantial conpliance of the provi si ons of
s.81(3) of the Act.

4) Prima facie, the statute uses the words "true
copy" and the concept of substantial conpliance
cannot be extended too far to include serious or
vital mistakes which shed the character of a true
copy so that the copy furnished to the returned
candi date cannot be said to be a true copy within
the neaning of s. 81(3) of the Act, and

5) As s.81(3) is nmeant to protect and safeguard the
sacrosanct electoral process so as not to disturb
the verdict of the voters, there is no roomfor
giving a liberal or broad interpretation to the
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provi sions of the said section
W might nention here that in the instant case the
nmstakes in the copy supplied to the returned candidate
related to corrupt practices which, as has been held by this
Court in a large number of cases, have to be proved to the
hilt just like a crimnal charge and any mstake which
contains an elenent of vagueness would imediately vitiate
the election petition and nerit its dism ssal under s.86 of
the Act.
In the view that we take, it is not necessary for us to
wade through a detail ed discussion of the nistakes because a
few m stakes pointed out by the Judge hinself clearly revea
that they were of a very vital and material nature so as to
nmslead the returned candidate and prejudice him in his
defence. Schedule | to the election petition contained the
list of persons through whomthe corrupt practices were
alleged to have been committed. An analysis of these
m stakes may be placed in three categories-(1) where there
is conplete onmi ssion of sone nanes whi ch have been nenti oned
in the election petition but not inthe copy supplied to the
returned candidate, (2) giving absolutely wong names which
are bound to mislead the appellant in his defence as the
persons bearing the wong nanes could not be traced out, and
(3) some nanes given in-the petition appear to be nal es but
inthe copy given' to the appellant they appear to be
f emal es.
Conming to the first category, a few exanples wll
suffice to

285
illustrate our point
Sl. No. in Narme in the Name in the
Schedul e | original petition copy
17 Yogendra Jha Omtted
37 Bul ari Devi Oritted
188 Bal  Bhogi a Ormitted
445 Randeo Paswan Ormitted
486 Jugeshwari Devi Omi'tted

The omi ssion of nanes cannot be said to be a typing
nm stake but a very vital and serious one which is sufficient
to entail the dismissal of the election petition. Under the
second category (giving wong names), the follow ng names
may be menti oned

SI. No. in Nanme in original Nanme in _copy
Schedul e |
42 Nanpuran Mtra Mahpuran Mtra
62 Bil as Jha Bim Jha
105 Dukhi Devi Sudarma Devi
179 Bhekai Paswan Mokai Paswan
385 Mauki Tetri
440 Kal asi ya Kal ya
466 Kal i sh Jandra Jha Kali Janwa Jha
479 Gayatri Devi Sati Dev
498 Udit M shra Udit Mtra
579 Yashodara M shra Yashoda Dev
679 Jhul ari a Devi Kaushi | ya Dev
Third Category
29 Kiran Jha Ki ran Devi

(May be a male or a female) (Miust be a fenale)
444 Dul aira Randeo Paswan
675 Raj sunai r Yadav Raj sunari Yadav

There are many nore m stakes given in schedule | but we
have selected only those which are vital and nay seriously
prejudi ce the defence of the appellant because it will be
very difficult for himto find out the persons, named in the
copy supplied to him who are said to have indulged in
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corrupt practices at his instance.
Thus, on an overall consideration of the facts and
ci rcunst ances
286

of this case, we are unable to agree wth the H gh Court
that the m stakes in the copy were either verbal
typographical or clerical. The present case appears to be a
much worse case than Mirarka Radhey Shyam Ram Kumar's case
(supra) where only a slight difference in the title led this
Court to hold that the m stake was a vital one.

We are, therefore, of the opinion that the H gh Court
conmitted a serious error of lawin holding that there had
been a substantial conpliance of the provisions of s.81(3)
of the Act so as to exclude the application of s.86 of the
Act .

For the reasons given -above, we allow the appeal and
di smiss the election petition filed in the H gh Court but in
the circunmstances without any order as to costs. As a result
of our |judgment, nothing now survives in the Hi gh Court.

S R Appeal all owed.
287




