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ACT:

Constitution of ~India-Art. 32-Scope of-Wen Court may
issue wit of habeas corpus ex parte. |If on notice, facts
controverted by respondent, Court nust investigate facts to
satisfy itself before issuing wit of habeas corpus. On wit
being i ssued respondent obliged to file return. Awit can
be i ssued and return'insisted upon even if person alleged to
be in custody of respondent has long since |eft the custody.

HEADNOTE

The petitioner asked for a wit of habeas corpus under
Art. 32 of the Constitution to be issued to the respondents
to produce the two persons, C. Daniel and C Paul in the
Court, who, according to the petitioner, were whi sked away
by the arnmy jawans from Huining village to Phungrei Canp and
unaut hori sedly detai ned by the O ficer incharge of 21st Sikh
Regi nent and were held incomuni cado and whose wher eabouts
were not nmade known. The petitioner averred that sonme jawans
attached to 21st Sikh Reginent visited village Huining on
March 5, 1982 and rounded up sone villagers. These villagers
were released on March 6, 1982. On WMarch 7 the Deputy
Conmi ssi oner acconpani ed by t he Addi ti onal District
Magi strate of that area visited Huining village to enquire
about the incidents of the previous day. Sone of the arny
jawans who had obtained, under duress, certificates from
sone villagers exonerating them of the allegation of ill-
treatnent and praising the conduct of the jawans,” showed
these certificates to these officers. On March 10, 1982 C
Daniel C. Paul were arrested by the arny jawans and were
taken away from Huining village. At the sanme tine sone
j awans had obt ai ned signatures on blank papers  from
Machi han, village headman and from one Shangnam a nenber of
the village authority. On the next day Machi han reported
this fact to the Deputy Commissioner. As C. Daniel and C
Paul did not return, their wives went to the Phungrei Canp
in search of their respective husband and while waiting
there they saw C. Daniel and C. Paul being |l ed away by four
arny jawans towards the West. The village headnman and ot hers
nade a witten conplaint to the Deputy Conmi ssioner. They
al so conplained that they had not issued any certificate
showing that C Daniel and C. Paul were released in their
presence on March 11, 1982. The Deputy Conmm ssioner had an
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enquiry made into the conplaint by the Superintendent of
Police and reported to the Chief Secretary of the State that
the village headman and other nenbers of the village
authority had given in witing that it was not correct that
C. Daniel and C Paul were released in their presence and
that both of them were still mssing. In response to the
notice the respondents stated that both C. Daniel and C
Paul were called to the army canp for the purpose of
identification of certain suspects on March 10, 1982 and
after spending the night at the arny canp they were all owed
to go on March 11, 1982 in
905
the conpany of Machi han and Shangnam their friends, and
since then the security force had no know edge about their
wher eabouts. The respondents denied that the respective
wives of C. Daniel and C. Paul ever visited the arny canp on
March 15, 1982. -~ They further denied having obtained
signatures on blank papers fromthe village headman and
others. In response to the rule the respondents reiterated
their earlier stand. The respondents contended that once
they had adopted the position the C. Daniel and C. Paul had
cone to the arny canp at the request of the arny authority
and they Ileft that place on their request in conpany of
their friends, a wit of ‘habeas corpus cannot be issued, and
the respondents cannot be called upon to file a returnto
the wit.

Al'l owi ng the petition
N

HELD: A wit of habeas -corpus be issued to the
respondents 1, 2 and 4 commanding themto produce C. Danie
and C. Paul before this court-and file the return. [626 B]

Wen a petition for a wit of habeas corpus under Art.
32 of the Constitution is noved before the court, ordinarily
the court would not issue ex parte a wit of habeas corpus
unl ess the urgency of the situation so demands or issuing of

a notice of motion was likely to result in defeat of
justice. Further, the court wll be reluctant to issue a
wit of habeas corpus ex parte where the facts of ‘detention
may be controverted and it my becone necessary to

investigate the facts. The nornal practice is that when a
petition for a wit of habeas corpus is noved, the court
woul d direct a notice to be served upon the respondents wth
aview to affording the respondents to file evidence in
reply. If the facts alleged in the petition are controverted
by the respondents appearing in response ~to the notice by
filing its evidence, the court would proceed to investigate
the facts to deternmine whether there is substance in the
petition for a wit of habeas corpus. If on investigation of
facts, the court rejects the contention of the respondents
and is satisfied that the respondent was responsible for
unaut hori sed and illegal detention of the person or persons
in respect of whomthe wit is sought, the Court would issue
a wit of habeas corpus which would nmake it obligatory for
the respondents to file a return
[923 A-D

Hal sbury’s Laws of England, 4th Edn., Vol. 11, para.
1482 referred to.

Even if upon a notice of motion, it is contended by the
person against whomthe wit is sought that the person
alleged to be in the custody of the respondents has |ong
since left the custody, a wit can be issued and return
i nsi sted upon. [923 E]

Thomas John Barnardo v. Mary Ford [1892] A C. 326 and
Reg. v. Barnardo Tye, 23 QB.D. 305 referred to

In the instant case, when the petition was noved before
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this Court, rule nisi was i ssued calling upon the
respondents to subnmit their version about the detention of
C. Daniel and C  Paul. The respondents 1, 2 and 4 in their
various affidavits adopted a positive stand that C. Danie
and C. Paul were taken by the arny jawans on March 10, 1982,
though not under arrest, to the arny
906
canp for the purpose of identifying Rashing and that they
spent the night at the arny canp and that they left the arny
canp on March 11, 1982 in conpany of H L. Machi han and C
Shangnam The petitioner and those filing affidavits in
support including H L. Mchihan, C. Shangnam and Snt
Thi ngkhuil wife of C. Daniel and Sm. Vanganmia wife of C
Paul denied that C. Daniel and C Paul |left army canp on
March 11, 1982 and returned to the village, therefore, an
i ssue squarely arose to ascertain whether the positive stand
of respondents was borne out by the facts alleged and proof
of fered. The burden obviously was on the respondents to nmke
good the /defence. In view of the direct evidence furnished
by the affidavit of H L. Machi han and C. Shangnam coupl ed
with the suspicious circunstances di'scussed in the judgnent
and effort nade to bolster up the stand by entries of
dubi ous character inthe register kept at the gate of
Phungrei Camp as al so the el oquent silence maintained by the
respondents in the earlier stage of the proceedings about
exi stence of any record | eave the Court with no alternative
but to hold that | the respondents have failed to prove that
C. Daniel and C. Paul left the arny canp on March 11, 1982
around 10.00 AA.M Now that the facts are clearly established
which led to the rejection of the contention of the
respondents that C Daniel and C. Paul ever left the arny
canp on March 11, 1982 around 10.00 AAM, ~the 'necessary
corollary being that they were |ast~ seen alive under the
surveillance, control and command - of the arny authority at
Phungrei Canp, it would be necessary not only to issue a
wit of habeas corpus thereby calling upon the respondents
1, 2, and 4 but to file the return

[924 D-H, 918 H, 919 A, 925 A

JUDGVENT:

ORI G NAL JURISDICTION: Wit Petition (Criminal) No. 148
of 1983.

(Under article 32 of the Constitution of |ndia)

C.S. Vaidyanathan and M. Nandita Haksar for the
Petitioner.

K. G Bhagat, Addl. Solicitter General, P.P. Singh and
Ms. A. Subhashini for the Respondent.

V.C. Mahajan, Balbir Singh Shant, S.K Mhta and Ms.
U nmla Kapur for the State of Manipur

The Judgnent of the Court was delivered by

DESAI, J. Petitioner is a student of Political Science
studying in Jawaharlal Nehru University at Del hi. He bel ongs
to Naga conmmunity and hils from Mani pur. He has noved this
petition under Art. 32 of the Constitution praying for a
wit of habeas corpus calling upon the respondents-Union of
India, State of Mnipur and Conmandant, 21st Sikh Regi nent
to produce before this Court Shri C. Daniel, a former Naik
Subedar attached to Manipur Rifles and at the relevant tinme
Head Master of Junior H gh School, Huining,
907
Ukhrul East District Mnipur State and Shri C.  Pau
Assi stant Pastor, attached to the Baptist Church in Huining
vill age who according to the petitioner were whi sked away on
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March 10, 1982 from Huining village to Phungrei Canp and
detained by the officer incharge of 21st Sikh Regi nent and
are held incomunicado, not released till today nor their
wher eabout s are nade known.

Petitioner averred that 21st Sikh Regi ment has set up a
canp at Phungrei. Some jawans attached to this reginent
visited Huining village on March 5, 1982 rounded-up
villagers and detained themin the playground and the woren
folk and children were confined in the S.D.A Church
Buil ding. Most of villagers were released on March 6, 1982
around 10.30 a.m Three students K. Nelson, H R Aaron and
K. Paul studying in Petigrew College were arrested and taken
away. The jawans resorted to firing which resulted in the
death of one Luinam It was only at about 11.00 p.m on
March 6, 1982 when the Major and Captain of the 21st Sikh
Regi nent were presented with  some shawl s that the captives
were rel eased. On-March 7, 1982 one M. Joshi, Deputy
Conmi ssi oner, East Ukhrul acconpani ed by Additional District
Magi strate visited “Huining village to enquire about the
i ncidents of the previous day. The arny, jawans, who were
present in_the village, produced before the aforenentioned
officers certificates of villagers exonerating them of
allegation of ill treatment and praising the conduct of
j awans, which according to the petitioner were obtained
under duress fromthe local residents. On March 7, 1982, the
Sunday service by Sri C. Paul, Assistant Pastor and C
Dani el, Head Master in the Church was disturbed by one
Subedar and 4 jawans who proceeded to collect sone
signatures under duress from those who had ' assenbled to
participate in the Church service. The certificates were
ostensibly obtained to show that the arny officers and
jawans had not treated the villagers with force or cruelty
and nothing wuntoward had happened on 't he previous two days.
On March 10, 1982, C. Daniel and C Paul were arrested by
the arny jawans and were taken away fromthe village. At the
same time, sone signatures were obtained by the jawans on
bl ank papers from Machi han, village headman, and from one
Shangnam a nmenber of the village authority. On the next day,
Machi han village headman, reported the fact of arrest of C.
Daniel and C. Paul to the Deputy Comm ssioner, East Ukhru
Shri Joshi. As C. Daniel and C. Paul did not return to the
village till March 15, 1982, Ms. C Thingkhuila, w fe of
Shri C. Daniel and Ms. Vangam a, wife of Shri C Paul went
to Phungrei canmp in search of their respective
908
husband and when they were waiting there, they saw C. Danie
and C. Paul being led away by 4 arny jawans towards the
west. In the neantinme, on a conplaint made by Machi han,  Shri
Joshi, Deputy Commi ssioner directed Superintendent of Police
to nake enquiries about the absence of C Daniel and C/ Pau
fromMrch 10, 1982. A radi ogram nessage was sent-on March
15, 1982 to the Superintendent of Police (East)  Wkhru
requesting him to enquire about and ascertain t he
wher eabouts of (1) Roshing (2) C. Daniel and (3) C. Paul
all of Huining village and four others. The direction given
to the Superintendent of Police was to find out the
wher eabouts of the persons naned in the radiogram and to
submit his report at an early date. Accordingly, the
Superi ntendent of Police submitted his report on March 27,
1982 stating therein that three persons of Phungchamvill age
nentioned in the radiogram have been released by Assam
Rifles on March 19, 1982. The report further recites as
under :

"As regards persons belonging to Huining village
it is | earnt that K. Roshi ng is still under
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interrogation wth Army and whereabouts of other

persons are not known. They were rel eased one day after

arrest by Arny as reported.”
On March 29, 1982, 5 residents of Huining village including
Machi han, village headnan, subnmitted a witten conmplaint to
the Deputy Conmm ssioner, Manipur East District, Ukhru
setting out therein the circunstances in which on March 10,
1982 C. Daniel and C. Paul were taken away by the arny
jawans. They also conplained how the village people were
forced to put their signatures on blank paper. They further
conpl ai ned that they have not issued any certificate show ng
that C. Daniel and C Paul were released in their presence
on March 11, 1982. On  March 30, 1982, the Deputy
Conmi ssioner in response to the query from the Chief
Secretary, Manipur State, reported that the village headman
and other village authority nmenbers of Huining have given a
report in witingthat it is not correct that C. Daniel and
C. Paul were released in presence of village authority
menbers and that both of them were still mssing. It is
further stated that the village headman and ot her nenbers of
the village authority have reported that they had not issued
any certificate as claimed by the army authority that C
Daniel and C. Paul were released by the army authority on
March 11, 1982 in their presence. The report further recites
that a conplaint has ‘been nmade that the security forces
per sonnel had
909
obtai ned signature on blank papers from village people
during their conbing operation ~in Huining village on March
10, 1982. Petitioner further —averred that ~after C. Danie
and C. Paul were taken away by arny jawans of  21st Sikh
Regi ment on March 10, 1982 around 3.00 p.m from Hui ning
village, they have not been released by the officers and
jawans incharge of 21st Sikh Reginment and they are illegally
and unaut hori sedly detained and they are held i nconmuni cado.
It is alleged that this continuous detention by the officers
and jawans of the arny is illegal, invalid and contrary to
Art. 21 and that all attenpts to secure the know edge as to
how t he officers and jawans of 21st Si kh Regi ment” have dealt
with the aforementioned two persons have not nmet wth
success and he has no other option but to file this petition
for a wit of habeas corpus.

Phot ostat copies of the affidavits of Ms. C.
Thi ngkhuila, wife of Shri C. Daniel, Ms. C. Vanganlia, wife
of Shri C. Paul and C. Shangnam originals of which were
produced in earlier wit petitions were annexed to the
present writ petition. The petitioner also annexed origi na
affidavit of Shri H L. Machi han, village headman and. Shr
C. Sangnam village authority nenmber to the petition

The petitioner inpleaded four respondents being (1)
Union of India through the Secretary, Mnistry of Defence,
(2) Union of India through the Secretary, Mnistry of Home
Affairs, (3) State of Manipur through the Chief Secretary
and (4) Commandant, 21st Sikh Reginent, Phungrei Canp,
Ukhrul .

On February 9, 1983, the Court directed notice to be
served upon the respondents.

In response to the notice, one J. C Sachdeva, Under
Secretary, Mnistry of Defence, GCovt. of India, New Del hi
filed the first return. He clainmed his source of know edge
about the facts stated in the affidavit as bei ng personal
bei ng conversant with the facts but renmmi ned conspicuously
silent about his access to any record on the strength of
which he filed his affidavit save maki ng a vague statenent
inthe last para of his affidavit, "that the factua
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statenments nmde above, are based on the reports and
information received which | believe to be correct.” In his
affidavit, he referred to three other wit petitions being
WP. No. 550 of 1982, WPs. Nos. 9229-30 of 1982 and WP.
No. 5328 of 1980 in which constitutional validity of Assam
910

Di sturbed Areas (Special Power of Arnmed Forces) O dinance,
1947 and Arnmed Forces (Special Powers) Regul ations, 1958 was
guesti oned. He proceeded to reproduce sonme of the paragraphs
from the counter-affidavit filed in wearlier petitions.
Dealing with the petition for habeas corpus, it was admtted
that on March 6, 1982 jawans of 21st Sikh Regi nment carried
out the search in Huining village lasting for a period of 3
to 4 hours and adnitted that «certain certificates were
obtained by the arny personnel from village authorities,
Pastors etc. contradicting the allegations nade in the wit
petition. Copies of those certificates were annexed to the
return filed inWP. ~No. 550 of 1982. Concerning C. Danie
and C. Paul, it was reiterated that both of themwere called
for the ‘purpose of identification of certain suspects on
March 10, 1982 and after spending the night at the arny canp
they were allowed to go on March 11, 1982 and since then the
security forces have no know edge about their whereabouts.
Proceedi ng further it was adm tted t hat a Deput y
Conmi ssi oner of Ukhrul (presumably M. J.P. Joshi) did visit
village Huining on March 7, 1982. It was denied that Ms.
Thi ngkhuila and Ms. Vangam a ever visited the army post on
March 15, 1982. It 'was admitted that in response to an
appeal nade to the Chief Mnister regarding C._ Daniel and C
Paul not having returned to-their village, the Security
Forces alongwith a police constable (presumably Yangya Ane
Thangkhul al so known as Ml uganai Tankhul) did visit village
Huining on May 8, 1982 in order to informthe w ves of C
Dani el and C. Paul that they had | eft the Arny Canp on March
11, 1982. It was denied that at the tinme of this 'visit
signatures from the village headman or nmenbers  of the
village authority or from other (inhabitants of the village
wer e obtai ned on bl ank papers There was a perfunctory denie
about the affidavits annexed to the present wit petition. A
request was nade that either the wit petition may be
di sposed of relying upon the statements made in the
affidavit of Shri Sachdeva or that the present wit petition
be tagged on with the earlier wit petitions.

The petitioner filed a rejoinder affidavit in which
inter alia it was stated that the earlier wit petitions
were not specifically concerned with ‘the nysteri ous
di sappearance of Shri C. Daniel and Shri C. Paul after they
were taken away by the army personnel but! they were
primarily concerned wth the constitutional validity of the
af orementi oned Arned Forces (Special Powers) Act, 1958. It
was further stated that the Court should direct the
respondents to produce the
911
report of enquiry made by the Superintendent of Police,
Ukhrul to the Deputy Conmi ssioner and the connected
docunent s.

After hearing both the parties, rule nisi was issued.

In response to the rule, again Shri J.C. Sachdeva filed
a return maintaining an eloquent silence with the regard to
the source of know edge about the various factual statenent
made by himin the affidavit save and except repeating the
sanme vague statenent with slight nodification that "the
statements nmde above are <correct to the best of ny
know edge as fromthe records of the case." The change in
the tune is deliberate as will be presently nentioned. This
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returnis alnbst a carbon copy of the earlier return
omtting the extracted statenments fromthe still earlier

affidavit. It was specifically stated that C. Daniel and C
Paul were respectable persons who were asked to go to the
Arnmy Canp on March 10, 1982 to identify sone suspects (nanes
not mentioned) and that after the identification they were
permtted to leave. It was stated that after they work of
identification was over C. Daniel and C. Paul were permtted
to leave the Arny Canp but as it was evening tinme and it was
dangerous to travel at night on account of fear of the
i nsurgents, both of thempreferred to spend the night at the
Arnmy Canp which the Canp Commandant pernmitted and they left
in the norning of March 11, 1982. It was further stated that
since the suspects belonging to the insurgents group are
mxed up with the |local population, it is not easy to
identify them or apprehend themunless there is information
or identification ~through |oyal and respectable citizens of
the country. It was further stated that C. Daniel and C
Paul were not suspects or accused in any of the cases
initiated by the Security Forces and that they were never
arrested or _apprehended by the Security Forces. Wth regard
to the request for production of the reports of the
Superintendent of Police and Deputy Commi ssioner, it was
stated that they were produced on an earlier occasion in
another Wit Petitionin the Court. But a privilege was
clainmed by the Governnent of Manipur on the ground that the
nature of the contents of the said docunent did not permt
the production of the sane being against public interest.

The matter was then set down for hearing on May 5,
1983. M. P.P. Singh appeared for the Union of India. The
first enquiry the Court nmade was about the source of
know edge of M. Sachdeva with special reference to reports
and information received at Delhi and the record of the
case. M. Singh was called upon todisclose
912
the records if any, on the basis of which factual avernents
were made in the affidavit. It was pointed out to himthat
M. Sachdeva is a Delhi based officer and either he nust
explain his source of know edge or if he has relied on any
record the sanme may be produced before the Court, on the
pai n of both the returns being rejected as utterly
unreliable. In response to the query —of this Court
surprisingly, M. P.P. Singh, |earned counsel for the Union
of India stated that the Union of India is not in possession
of any record which may shed |ight about how C. Daniel and
C. Paul were dealt with after admttedly they were taken to
the Army Canp on March 10, 1982 and spent the night between
10th and 11th March, 1982 at the Arny Canp. The credibility
and authenticity of docunents produced at a | ater stage have
to be adjudged and evaluated in the back-drop of the earlier
statements in the affidavit of M. Sachdeva -and the
statement of M. P.P. Singh. At the request of M. 'Singh
the matter was then agai n adj our ned.

Thi ngs nmoved faster thereafter. The stand earlier taken
became very i nconveni ent when presumably the position
adopted by the Court forced the respondents to di scl ose sone
docunents and therefore Sachdeva had to be replaced and
anot her officer was selected to file one nore affidavit. On
behal f of Union of India, Shri H'S. Pruthi, another Under
Secretary in the Mnistry of Defence filed an affidavit
di sclosing the source of his know edge the records of the
case and copies of original docunents wth the Union of
India. This is a conplete sumrersault. To this affidavit
were annexed tel ex conmunications between 59 Mountain
Bri gade and 21st Sikh Reginent, Annexures A/1 & A/2 dated
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August 25, 1982 and August 26, 1982 respectively; Annexure
A3 being a comunication from59th Muntain Brigade to 8
Mountai n Division dated August 28, 1982; Annexures B/ 1 and
B/ 2 being extracts fromthe registers maintained by the 21st
Si kh Regi nent at Phungrei Canmp; Annexure C/1 being an
affidavit of Shri Lt. Col. N.D. Garg, Commanding O ficer of
21st Battalion, Si kh Reginment; Annexure C/2 being an
affidavit of WMajor Joginder Singh Lanba attached at 21st
Battalion of the Sikh Regiment; Annexure C/3 being an
affidavit of Subedar Joginder Singh also attached to the
same battalion, Annexure C/4 being an affidavit of Naik
Gurdi p Singh; Annexure C/5 being affidavit of Naik Gurcharan
Si ngh; Annexure C/ 6 being an affidavit of Nai k Bachan Singh
who was on Sunday duty at. the entrance gate of the 21st
Battalion between 12.00 hours to 18.00 hours on March 10,
1982; Annexure C/ 7 being an affidavit of Subedar Sucha Singh
913
who was  Subedar Adjutant of 21st Battalion at the rel evant
time; and Annexure C/ 8 being an affidavit of Havildar Kultar
Si ngh who stated anongst others that on March 11, 1982, two
persons Shri Machi han Shri~ Shangham cane to the gate where
he was on duty and they enquired about C. Daniel and C. Pau
wher eupon after obtaining permssion from Adjutant he and
Shri Subedar Sucha Singh brought C. Daniel and C. Paul at
the gate and they/left in conpany of Shri Machi han and Shr
Shangham

At a later date, M. V.C. Mbhajan, Ilearned counse
appeared for the State of Manipur and filed a return on
behal f of the State of Manipur. One Shri E. Kunjeswar Singh
Secretary (Hone), Govt. of Manipur swore the affidavit on
behal f of the State of Manipur. The affidavit was linmted in
character being a response to the request made by the
| ear ned counsel for the petitioner to produce: (i) Report of
the Superintendent of Police; (ii) Report of the Deputy
Conmmi ssioner; and (iii) Statement of Yangya Anei Tankhul @
Mal ugnai Tangkhul. 1t was stated that wth regard to the
events of March 10, 1982, the Deputy Conm ssioner (East)
Ukhrul on receipt of the information (not in witing) on
March 11, 1982 sent a wireless nessage to the Superintendent
of Police (East) Ukhrul on March 15, 1982, a copy of which
was annexed as R-3/A It was further stated that on receipt
of the wreless nessage, the Superintendent of Police
conducted an enquiry and sent his report to the Deputy
Conmi ssi oner on March 27, 1982 (Annexure R-3/B). The Deputy
Conmi ssioner in turn sent a report on March 30, 1982 to the
CGovernment (Annexure R-3/C). It was further stated that with
regard to the incident on March 10, 1982, the Deputy
Conmi ssioner received a witten complaint for the first time
on March 29, 1982 (Annexure R-3/D). Wth regard to the
reports dated April 28, 1982 and May 31, 1982, privilege was
cl ai med under Sec. 123 of the Evidence Act on the ground
that the production of the report in Court and being nmade
available to the petitioner will be against public interest.
It was further stated that in the records wth the State
Government there is no statenent of Police Constabl e Vangya
Anei Tangkhul @ Mal uganai  Tangkhul of a date prior to the
filing of the present wit petition and a notice was ordered
to be issued. As a clarificatory effort, after receipt of
notice, an attenpt was made by the State to ascertain the
fact from the concerned constable by recording his
statenent, a copy of which was produced at R-3/F1. An
affidavit of the constable Annexure R3/E-2 was also
pr oduced.
914

Ina wit petition under Art. 32 rarely, if ever
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pl eadings are neticulously extracted and reproduced in the
judgrment. It however becone a conpelling necessity in this
case for the obvious reason that certain inferences were
drawn and submitted for the consideration of this Court by
both sides after referring to facts admtted and/or not
controverted. W would, therefore, be justified in deducing
the indisputable fact situation that enmerges fromthe riva
affidavits and then proceed to draw necessary pernissible
inferences that flow fromthem

It is established that C. Daniel and C. Paul for whose
production before this Court this petition is filed are
admttedly respectable citizens, the former being the
Headmaster of the Junior H gh School at Huining village and
the latter being Assistant Pastor, residing at Huining
village. It is equally  well established that the 21st Sikh
Regi nent is stationed at ~Ukhrul, Manipur East District and
has set up a canp known as Phungrei Canp, and that Hui ning
village falls wthinthe operational area of this Reginent.
The jawans of this Reginent " admttedly visited Huining
village on ~March 6, 1982 and carried out extensive conbing
operation for —couple of _hours. They arrested at some point
of time one R Rashing of Huining village. It is adnitted
that M. Joshi, Conmi'ssioner (East) Ukhrul visited Huining
village on March 7, 1982 which would show that sonething
untoward had occurredas conplained by the petitioner, on
March 6, 1982 at Huining village. And this inference is
reinforced by the fact that certain certificates purporting
to vouchsafe good conduct of the personnel  of security
forces which carried out conbing operation were obtained by
the arny jawans fromthe vill age inhabitants which have been
produced in the earlier petitions. C. Daniel and C. Pau
were at Phungrei Canp the allegation of the petitioner being
that they were arrested and taken away while the contention
of the respondents is that they were called at the canp for
identification of R Rashing. The fact which indisputably
enmerges is that C. Daniel and C. Paul were brought from
Huining village by the arny jawans and were taken to
Phungrei Canp. It is admitted by the respondents that C.
Daniel and C. Paul were at Phungrei Canp at the-instance of
arny officers on March 10, 1982 and spent the night at the
canp between March 10 and March 11, 1982. According to the
respondents’ Shri  Machihan and Shri Shangam arrived at
Phungrei Canmp on March 11, 1982 between 9.45 a.m and 10. 00
a.m and they left in conpany with C. Daniel and C. Paul who
were brought to the canp gate by Subedar- Sucha Singh. It
therefore
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unquestionably transpires that from March 10, 1982 sonewhere
in the noon or afternoon till March 11, 1982 around 10.00

a.m C. Daniel and C. Paul were, if not in the custody under
the surveillance and at the request and behest of the 4th
respondent in the canp and they |eft Paungrei Canmp around
10.00 a.m on March 11, 1982 in conpany of M. Machi han and
M. Shangnam a fact disputed and seriously controverted by
the petitioner. Since March 10, 1982 C. Daniel and C. Pau
have not returned to their village and their whereabouts are
not known. They were | ast seen alive in Phungrei Arny Canp.

Therefore, the first question which on preponderance of
probabilities this Court nust examne is whether C. Danie
and C. Paul left Phungrei Canp on March 11, 1982 around
10.00 a.m or somewhere thereabout because it could not be
seriously questioned that since then no one has seen them
except as stated by the two | adies that they were seen being
| ed away by army jawans on March 15, 1982.

Affidavit of Ms. Thingkhulia, wfe of C. Daniel even
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if it is one of a vitally interested witness would permt us
to hold that since the jawans and officers of the 4th
respondent took away C. Daniel on March 10, 1982, he has not
been seen by anyone including her except on March 15, 1982
again in custody of arny jawans. That averment is di sputed
and for the present it nay be kept out of consideration

That would be equally true of C. Paul in respect of whomhis
wife Ms. Vangamia has filed an affidavit. M. K G Bhagat,
Additional Solicitor General while reiterating that once
these two persons left the army canp on March 11, 1982 by
about 10.00 a.m the 4th respondent and its subordinate will
have no know edge about their where abouts and they cannot
be call ed upon to explain why they are not traceable, and he
proceeded to explore various possibilities as to what, m ght
have happened. It is not necessary to speculate in that
behal f because the real question is whether on the nateria

pl aced on record, is it possible to affirmately arrive at a
conclusion that C. Daniel and C, Paul |eft the Phungrei Canp
| atest by 10.00 a.m or thereabout on March 11, 1982.
Qovi ously, the burden would be on the respondents 1, 2 and 4
to substantiate their contention once having adnitted that
C. Daniel and C. Paul were inthe canp, at their request and
behest even if not actually arrested fromthe afternoon of
March 10, 1982.

916

The stand taken in the first affidavit of Shri J.C
Sachdeva, which nerely reproduces extracts from the
affidavits in earlier wit petitions, is that C Daniel and
C. Paul were called for the -purpose identification of
certain suspects on March 10, 1982 and were allowed to go on
March 11, 1982 and the security forces have no information
about them after they "were released". Mark the words
‘called at the army canmp and were released . The word
‘released” would indicate that they were once held captive
and were subsequently pernmitted to go. But the nore
important |acuna or omssion in thefirst affidavit is about
the nanme of M. M. Shangnam as having conme to the arny canp
and C. Daniel and C. Paul acconpanied himand Machi'han. Nane
of Shangnam is conspicuous by its silence. This omission is
gl aring because at that stage it was not clear ~whether
Shangnam woul d be disclosing sone facts. H L. ~Machihan's
nane is referred to because he had al ready nade a conplaint
to the Deputy Conmi ssioner on March 29, 1982.

The stand now taken is that C. Deniel and C Paul were
brought to the arny canp as arny authority wanted themto
indentify R Rashing, who was arrested as a suspect and that
C. Daniel and C. Paul were not arrested or were not held as
suspects. It is not made clear whether C. Daniel and C.  Pau
were brought in an arny vehicle. It is equally not  nmade
clear why soon after identifying R Rashing which 'would
hardly require a couple of mnutes, they were not “sent back
inarmy vehicle. It is asserted on behalf of the 4th
respondent that C. Daniel and C Paul were reluctant to |eave
the arnmy canp at night and at their request they were
allowed to stay at the arny canmp. This is far from
convincing. If what the petitioner asserts is true that C
Daniel and C. Paul were arrested and treated in an
unbecom ng manner, they would be least inclined to spend a
night, if they were free agents to | eave the place, at the
Arnmy canp, hardly a cosy place in an insurgently infested
area. Assum ng that the respondents are right in saying that
on account of fear of noving out at night in a jungle area
infested with insurgents, according to them they left the
arny canp on March 11, 1982 around 10.00 a.m The
respondents assert that H L. Machihan, a village Headnan




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 17

and C. Shangnam village Authority Menber cane to arny canp
on March 11, 1982 to enquire about C. Daniel and C. Paul and
further to enquire why they had not returned and at that
time Subedar Sucha Singh on being informed by Guard
Conmander Haval dar Kultar Singh that tw persons from
Hui ning vill age had come and wanted to neet soneone fromthe
battal i on whereupon Subedar Sucha Si ngh
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went to the gate and nmet the two persons. It is further
averred that at that time H L. Machihan and C. Shangnam
i ntroduced thensel ves as such and enquired from Subedar
Sucha Singh about C. Daniel and C. Paul, whereupon Subedar
Sucha Singh told them that they had spent the night at the
arny canp. Subedar Sucha " Singh thereupon inforned Mj.
Jogi nder Si ngh Lanba, Adjutant that two persons have cone to
enqui re about C. Daniel and C.. Paul whereupon Jogi nder Singh
Lanba told Subedar Sucha Singh that C Daniel and C. Paul

shoul d return to their village with Shri H. L. Mchi han and
Shri C. Shangnam ~The respondents further averred that
t her eupon Haval dar Kultar Singh and Subedar Sucha Singh
acconpanied C.— Daniel and C. Paul to the gate and pernitted
themto acconpany H L. Machi han and Shangnam There are
affidavits to that effect ~of Major Joginder Singh Lanba,
Adj utant, Subedar Sucha Singh and Havaldar Kultar Singh

They have al so /produced extracts from the register
mai ntai ned at the canp gate showing the entry and exist in
and out of the arny canp. The relevant  extracts were
produced at Annexures B/1 and B/ 2. ~The original registers
were submitted to the Court in sealed envelope wth a
request that the other _entries except the relevant entries
may not be exposed as the sane nay endanger the safety of
sonme i nnocent persons. W have glanced through the
registers. As copies of the relevant entries from the
regi sters were annexed to the affidavit of M. Pruthi, it
was unnecessary to give inspection of the whole of the
registers to the petitioner in the facts and circunstances
of this petition.

The evidence furnished by entries in the ‘registers
| eaves us cold and unconvinced. It appears to be an attenpt
at supporting affidavits by some so-called contenporaneous
docunents which apart from being unworthy of credit, the
circunstances in which they cane to light add to  our
appr ehensi on about its genuineness. W nay recall here the
wavering position about existence or otherw se of any record
taken in the affidavit of M. Sachdeva and the statenent
made by M. P. P. Singh before the Court denying the
exi stence of any record as late as May 5, 1983. And the
affidavits of various nenbers of security forces personne
bear the date between May 24, 1983 and first week of June
1983 that is subsequent to the order dated May 5, 1983,

To begin with, both H D. Mchihan and C. Shangamin
their affidavits filed long tine back stated that they had
not gone to Phungrei Canmp on March 11, 1982 either in the
norni ng or at any
918
time of the day. H L. Machi han denied that C. Daniel and C
Paul were released in his presence on March 11, 1982. There
is an affidavit to the sanme effect of Shri Shangnam These
are two persons in whose conpany according to respondents C.
Dani el and C. Paul left arny canp on March 11, 1983.

Turning to the affidavits filed on behalf of the
respondents to substantiate the stand of the respondents,
Haval dar Kultar Singh says in his affidavit that at about
9.45 AM on March 11, 1982, two persons from Huining
village arrived at the gate of the army camp and introduced
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thenselves as Shri Machi han and Shri  Shangnam He further
says that they told himthat they had cone to enquire about
C. Daniel and C. Paul as they had not returned to the
village on the previous day. He does not say that H D
Machi han and Shri C. Shangnamindividually or collectively
was or were permtted to enter the canp. In fact, his
affidavit read wth the affidavit of Subedar Sucha Singh
clearly shows that Haval dar Kultar Singh went to Subedar
Sucha Singh and inforned himabout the arrival of Machi han
and Shangnam and inquired about C  Daniel and C  Pau

wher eupon Subedar Sucha Singh cane to the gate, talked to
H L. Machi han and Shri Shangnam and then returned inside the
canp and cane out wth C Daniel and C. Paul and they were
brought to the gate and they both left in conpany of H. L.
Machi han and Shangnam This  woul d unni stakably show that
H. L. Machi han and Shangnam never entered the army canp, and
surprisingly yet in thetw extracts Annexures B/1 and B/ 2,
Machi han and Shangnam are shown to have entered the arny
canp one ~‘after the other between 9.45 A M and 10.00 A M
and left “at 10.05 A M If ~Machi han and Shangnam cane upto
arny gate, never entered the sane ~and according to the
respondents C. Daniel and C. Paul were brought to the gate
of the arny canp, there was absolutely no justification for
making an entry in  the register evidencing that they had
both entered the arny canp.

There is a further infirmty in that the entry in the
nane of Shri C. Daniel appearing in the Register on March
10, 1982 appears to be overwitten over another entry which
was already there. Therefore in-view of the direct evidence
furni shed by the affidavits of HL. Mchihan and C
Shangnam coupled wth the suspicious circunmstances herein
di scussed and effort nade to bolster up the stand by entries
of dubious character as also the eloquent silence in the
earlier stage of the proceedings about existence @of any
record
919
| eave us with no alternative but to hold that the
respondents have failed to prove that C. Daniel and C Pau
left the arnmy canp on March 11, 1982 around 10.00 A M

This inference is further buttressed by the fact that
all these docunents along with the affidavits were placed on
record after this Court made an order on May 5, 1983 clearly
pointing out that the affidavit of Shri Sachdeva | acks
credibility as the source of information is not traced
therein and after M. P.P. Singh, |I|earned counsel for the
Union of India stated that the first respondent is not in
possession of any record in respect of C. Daniel and C.
Paul .

There is one curious feature of the whole case which
cannot be overl ooked. Petitioner averred and it is supported
by the affidavits of H L. Mchi han and C. Shangnam-that the
arny jawans ransacked the houses and tortured the
i nhabitants in the course of the search on March 6, 1982.
They further averred that in order to save their skin, arny
j awans obtained false certificates as also signatures  on
bl ank papers. Now if the army authorities had acted within
the bounds of legitimte conbing operation to trace
i nsurgents, it was not necessary for them to obtain
certificates fromthe inhabitants of village Huining. In the
first affidavit of M. Sachdeva, it is stated that in the
counter-affidavit in Wit Petition No. 550 of 1982
certificates from village authorities and Pastor were
obt ai ned by the arny authorities contradicting t he
all egations nade in the statenents and averments set out in
the petition. There is further evidence that after the
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authorities of the Manipur State such as Deputy Conmi ssi oner
and Superintendent of Police started nmaking enquiries, the
arny jawans again went to Huining village on May 8 1982 and
obtai ned some nore certificates as well as signatures on
bl ank papers. One Yangya Anei Tanghul @ Mal uganai Tangkhul
a Police Constable attached to Mani pur Police Department was
asked to acconpany the arny jawans when they visited Huining
village on May 8, 1982. It is admtted that this Police
Const abl e acconpani ed the arny jawans on May 8, 1982. In his
affidavit, the Police Constable states that security forces
personnel obtained the signatures fromthe Village Authority
Menbers as proof of their having furnished the informtion
to the village people regarding release of C. Daniel and C
Paul and even he was asked to put his signature as a w tness
which he duly conplied. Wy were arnmy jawans so keen to
obtain certificates fromuvillage people both on March 6,
1982 and on May 8, 1982 and certificates appear to have been
obtained with a view to either
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white-washing their activities or exonerating the arny
jawans from their inproper actions which were questioned by
the village people.

We may here briefly refer to the various certificates
Appendi x ‘O, annexures to the counter-affidavit by M. J.C
Sachdeva in Wit Petition No. 550 of 1982 to show that the
very language used in the certificates obtained by the
personnel of the security forces would be a give away
showi ng how the arny people were trying to . cover their
illegitimate actions.  These certificates provide tell-tale
evidence of how a very spurious attenpt was nade to white-
wash some of the actions of the jawans of the-arny. W my
specifically refer to certificates produced at Appendi x ‘L’
in which it is stated that the Deputy Conmmissi oner of Ukhru
M. J.P. Joshi visited village Huining on March 7, 1982 from
7AM tol1ll A M and instigated the villagers against the
security forces. The village residents of Huining were so
co-operative with the security forces that they refused to
be instigated by him and on other hand they praised the
security forces for the good treatnment neted out to the
villagers by the security forces. The attenpt to bl emi sh the
good nane of M. Joshi when the village headman -and ot hers
had approached to ventilate their grievance against the arny
personnel, we refrain from using strong term is crude, if
not counter-productive. On the contrary, it ~would  be
legitimate to infer that there was sonething very despicable
in the conduct of the army jawans and therefore to forestal
any action they procured certificates which inevitably nust
be under threat, duress or coercion. Therefore, these
certificates | eave us cold.

In the neantime, certain events occurred of /which
noti ce should be taken. The first search was carried out by
the arny jawans on March 6, 1982. Soon after presunably upon
a conplaint of the 1local inhabitants, M. Joshi, Deputy
Conmi ssioner visited Huining village on March 7, 1982. This
is admtted by M. Sachdeva in his first affidavit.
Qoviously, the village people nust have conplained to the
Deputy Comm ssi oner about the m sbehavior of the nmenbers of
the security forces. Presumably, acting upon the conplaint,
Deputy Comm ssioner M. Joshi directed Superintendent of
Police (East) Wkhrul to enquire about various persons
detained by the arny officers and nmissing since then
Amongst the names of 7 persons, the Deputy Conmi ssioner has
set out the nanes of C Daniel and C  Paul. The
Superintendent of Police was called upon to furnish the
report about the whereabouts of the persons whose nanes were
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set out in the direction given to him In response
921
to this enquiry by t he Deput y Conmi ssi oner, t he
Superintendent of Police subnmitted his report on March 27,
1982 part of which may be extracted:

"Fol | owi ng persons were released by AssamRifles

on 19/3/82: -
1) Rr. Nganaopam ()
2) Pr. Pheireisang () Al of Phungchamvill age
3) Hr. Wingnaokan ()
As regards persons belonging to Huining village it
is learnt that K Rashing is still under interrogation

with Army & whereabouts of other persons are not known.
They were released one day after arrest by arny as

reported."
It appears fromthis report that wth regard to C.
Dani el and C. Paul, the Superintendent of Police could not

ascertain their ~whereabouts but  he noted the fact that
according to the arny authority, they were rel eased one day
after the —arrest by arnmy authorities. It again appears that
the assertion by Respondents 1, 2 and 4 that C. Daniel and
C. Paul were invited to identify R Rashing, is not borne
out by this report because the Superintendent of Police
states that they were released after their arrest. Pursuant
tothis report, the Deputy Commi ssioner subnmitted a report
to the Chief Secretary, Manipur State that C Daniel and C
Paul are mssing and that the certificates are not correct
and that the village headman had stated that they were made
to sign blank papers. Before this report was submitted, the
Deputy Comm ssioner had received an application. signed by
five persons including village headmen Machi han setting out
the details about the events that occurred on March 10, 1982
and the fact that their signatures were obtai ned by the arny
authorities on blank papers and that they had not signed the
certificates and it was not true that C. Daniel and C. Paul
were released in their presence on March 11, 1982.

Fromthe evidence herein collated, it unquestionably
follows that not only C. Daniel and C. Paul after admittedly
they were taken presumably under arrest to Phungrei Canp on
March 10, 1982 in the afternoon, they never left the
Phungrei  Canp on March 11, 1982 as claimed on the
respondents in conpany of H L. Mchi han and
922
Shangnam but a very crude attenpt was nade to concoct
evidence in the from of certificates with a view to
di sowning the responsibility to explain what happened to C
Daniel and C. Paul after they were taken to army canp on
March 10, 1982. The affidavit of gateman Kultar Singh and
Adj ut ant Subedar Sucha Singh and the Registers do not carry
conviction, nore so in the light of the fact that if what is
clainmed is genuine this subsequent attenpt to doctor facts
woul d not have been undertaken. W are therefore constrained
to reject the contention that C. Daniel and C. Paul |eft the
arnmy canp on March 11, 1982 either on their own or in
conpany of Machi han and Shangnam

In reaching the conclusion that the respondents have
failed to discharge the burden heavily |ying on them to
affirmatively establish, once having adnmitted taking themto
arnmy canp on March 10, 1983 that C. Daniel and C. Paul |eft
Phungrei Camp on March 11, 1982 around 10.00 A M, we have
conpl etely overl ooked and not take into consideration the
affidavits of Ms. Thingkhuila, wfe of Shri C. Daniel and
Ms. Vanganala, wfe of Shri C Paul that they had seen C
Dani el and C. Paul being |l ed away by arny personnel on March
15, 1982, as contended by M. Bhagat.
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Once we unerringly reach the conclusion that C. Danie
and C. Paul were taken to Pungrei Canp by officers and
jawans of 21st Sikh Reginent on March 10, 1982 and they
never left the arny canmp as canvassed on behalf of the
respondents on March 11, 1982, it is obligatory upon the
respondents to produce C. Daniel and C. Paul and to explain
their whereabouts, nore so because respondents claim the
power to arrest and question anyone under the provisions of
Armed Forces (Special Powers) Act, 1958.

W& may now exani ne sone technical contentions raised on
behal f of the respondents.

M. Bhagat for the respondents contended that once the
respondents have adopted a position that C Daniel and C
Paul had conme to the army canp at the request of the arny
authority, but they left that place on their own in conpany
of their friends, a wit of habeas corpus cannot be issued,
and the respondents cannot be called upon to file a return
to the wit. Wien a petition for a wit
923
of habeas corpus under Art. 32 of the Constitution is noved
before the Court, ordinarily the Court would not issue ex-
parte a wit of habeas corpus unless the urgency of tee
situation so demands or issuing of a notice notion was
likely to result in defeat of justice. Further the Court
will be reluctant to issue a wit of habeas corpus ex-parte
where the fact of detention nmay be controverted and it may
become necessary to investigate the facts. The nornma
practice is that when a petition for a wit of habeas corpus
is moved, the Court would direct a notice to be served upon
the respondents wth a viewto affording the respondents to
file evidence in reply. If the facts alleged inthe petition
are controverted by the respondents appearing in response to
the notice by filing its evidence, the Court woul d proceed
to investigate the facts to determine whether there is
substance in the petition for a wit of habeas corpus. (See
Hol sbury’s Laws of England, Fourth Edition, Vol. 11
par agr aph 1482).

If on investigation of facts, the Court rejects the
contention of the respondent and is satisfied that the
respondent was responsible for wunauthorised and illega
detention of the person or persons in respect of whom the
wit is sought, the Court would issue a wit of hebeas
corpus which would make it obligatory for the respondents to
filea return. It is in this sense that in Thomas John
Barnardo v. Mary Ford(1l), the House of Lords held that even
if upon a notice of notion, it is contended by the person
agai nst whom the wit is sought that the person-alleged to
be in the custody of the respondents has |ong since left the
custody, a wit can be issued and return insisted upon. A
few facts of that case wll render some assistance in
ascertaining the ratio of the case. One Harry Gossage was
put at the instance of a clergyman in an institute
conpri sing hones for destitute children and of  which
appel | ant Thomas John Barnardo was the founder and director.
Mot her of Harry Gossage desired that her son Harry Gossage
be transferred to St. Vincent's Home, Harrow Road, a
Catholic home and a request to that effect was nade to the
appel l ant. After sone correspondence was exchanged between
the parties, a petition was moved in the Queen’'s Bench
Di vi si on, whereupon a sumopns was served upon the appell ant
to attend the Court to show cause why a wit of habeas
corpus commanding himto produce the body of the said Harry
Cossage should not be issued. The appellant filed severa
affidavits inter alia contending that the boy Harry CGossage,
was adopted by one M.
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Norton of Canada on Novenber 16, 1888 1long before the
respondent nother coveyed a desire to transfer the boy to
the Catholic honme. It was further contended on behalf of the
appel l ant that Harry CGossage was not with himsince Novenmber
16, 1888 when he transferred himinto the care of M. Norton
and at the tinme of the service of the summons, he was not in
his custody or power. 1In a proceeding before Methew, J.

after cross-exanination of the appellant the |earned Judge
refused to order the wit to be issued. In the neantinme, the
case in Reg. v. Barnardo Tye's(1l) case was decided by the
Court of Appeal in which it was laid down that it was not an
excuse for non-conpliance with a wit that the defendant had
parted with the custody of the child to another person if he
had done so wongfully, and accordingly a fresh application
was made for a wit of habeas corpus. After hearing the
arguments, the Judges of the Queens Bench Division nmade
absol ute the order for the issue of the wit. The appell ant
approached the House of Lords. It is in this context that
the Court. held that the respondent was entitled to a return
of the wit. To sone extent, the position before us is
identical, if not wholly simlar. Wen the petition in the
present case was noved before this Court, rule nisi was
i ssued calling wupon the respondents to submt their version
about the detenti on- of C. Daniel '‘and C. Paul. The
respondents 1, 2 and 4 in their various affidavits adopted a
positive stand that C Daniel and C_ Paul were taken by the
arny jawans on March 10, 1982, though not under arrest, to
the arny canp for ‘the purpose of identifying Rashing and
that they spent the night at~ the arnmy canmp and that they
left the arny canmp on March- 11, 1982 in conpany of H. L.

Machi han and C. Shangnam The petitioner and those filing
affidavits in support including H L: Mchihan, C.  Shangnam
and Snt. Thingkhuila, wife of C._Daniel and Snt. Vangam a

wife of Shri C. Paul denied that C. Daniel and C. Paul |eft
arny canp on March 11, 1982 and returned to the village,
therefore an issue squarely arose to ascertain whether the
positive stand of the respondents was borne out by the facts
all eged and proof offered. The burden obviously was on the
respondents to nake good the defence. Now that the facts are
clearly established which led to the rejection of the
contention of the respondents that C. Daniel and C. Pau

ever left the arnmy canp on March 11, 1982 around 10.00 A M,
the necessary corollary being that they were | ast seen alive
under the surveillance, control and
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conmand of the arnmy authority at Phugrei Canp, it would be
necessary not only to issue a wit of habeas corpus thereby
calling upon the respondents 1,2 and 4 to file the return

In this context, it may be pointed out that the petitioner
has prayed for issuing of a wit of habeas corpusdirecting
the respondents to produce C Daniel, retired Naib Subedar
of Manipur Riffles and Headnaster of the Junior H gh Schoo

of Huining village and C. Paul, Assistant Pastor of Huining
Baptist Church, the wit nust be issued and the petition
must succeed to that extent.

It may be nmentioned that the Manipur State Authorities
Respondent 3 had received nunerous conplaints about the
behavi our of the arny personnel. The search in village
Hui ni ng was taken by the jawans of 21st Sikh Regi ment on
March 6, 1982. On March 7, 1982, M. Joshi had to visit the
village when he received conplaints of torture and ill-
treatnent of village inhabitants at the hands of the
personnel  of the security forces. Thereafter certain
enquiries were made by the Chief Secretary, Manipur State
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whi ch we have already deal with. In the course of hearing, a
request was nade by M. Vaidyanathan, |earned counsel for

the petitioner and at a later date by Mss Haskar that the
Mani pur State Covernment be called upon to produce; (1)
Report of the Superintendent of Police (ii) Report of the
Deputy Comm ssioner and (iii) Statement of Yangya Ane
Tangkhul alias WMalugnai Tangkhul. A copy of the third
docunent is already produced. As far as reports nentioned at
(i) and (ii), privilege was clained on behalf of the E
Kunj eshwar  Si ngh, Secretary (Hone), Mani pur. In t he
affidavit claimng privilege, it is stated that the
aforementioned two reports dated April 28, 1982 and 31st
may, 1982 were with regard to the incident that occurred on
March 10, 1982. Before adjudicating upon the claim of
privilege, we called upon M. V. C. Mhajan, |earned counse
for the State of Manipur to  produce the reports for our
perusal. W read the reports. W are not inclined to exam ne
the question of privilege for the obvious reason that these
reports are hardly helpful in any manner in the disposal of
this petition, and further the three relevant docunents,
nanely, the tel'ex nessage sent by the Deputy Conmi ssioner to
Superi nt endent  of Police, the report made by t he
Superi ntendent of Police to the Deputy Comm ssioner and the
short report subnmitted by the Deputy Comm ssioner to the
Chi ef Secretary, Manipur State have been disclosed in the
proceedi ngs. Therefore, we do not propose nerely to add to
the length of the judgment by exam ning the question of the
privilege clainmed in respect of the tw reports first dated
926
April 28, 1982 by the Superintendent of Police and anot her
dated May 31, 1982 by the Deputy Commi ssioner

Accordingly, this petitionis allowed and we direct
that a wit of habeas corpus be issued to the respondents 1
2 and 4 commanding themto produce C. Daniel, retired Naik
Subedar of Manipur Riffles and Headmaster of the Junior Hi gh
School of Huining Village and C. Paul, Assistant Paster of
Hui ni ng Baptist Church, who were taken to Phungrei Canp by
the jawans of 21st Sikh Reginent . on March 10, 1982 before
this Court on Dec. 12, 1983 and file the return
H S K Petition all owed.
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