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ACT:

Constitution of India 1950 Article 14 & 19 (1) (9)

Mot or Vehicles  Act-1939-Section 47 (1-H) Preference to
State Transport Corporations for grant of inter-state permt
over private operators-Wether denial of  equality before
| aw- Denial of right to carry on trade

Mot or Vehicles Act, 1939 Sections 47 (1-H & 58 (2)-
Grant of Inter-state permt-Preference to State transport
Cor por ati ons-Whet her violative of Articles 14 and 19 (1) (9)
of the Constitution.

Application for renewal of (existing permt by private
oper at or - Whet her entitled to preference over fresh
application of a State Transport Undert aki ng-

Tam [ nadu Motor Vehicles Rules 155 A-Assignment of 5
marks to State Transport Undertaki ng- Whet her vali d.

Wirds & Phrases.

"as if"-Meaning of-Section 58 (2) Mdtor Vehicles

Act 1939.

HEADNOTE:

The petitioner in the Special Leave Petition was the
hol der of a Stage carriage permt on an inter-State route He
hel d several permits for operation of the said route and as
the period prescribed for a few of them had expired, he
applied for renewal under section 58 of the Mtor Vehicles
Act, 1939 to the Regional Transport Authority which granted
renewal . In the neanwhile, the State Road Transport
Corporation the 5th respondent nmde an application for
grant of a stage carriage permt for operation on the said
route. This application was advertised and the matter was
taken up for consideration. During the pendency of this
application the petitioner was granted tenporary permts
under section 62 which were renewed fromtine to tine.

When the application of the petitioner for renewal of
permts and the application of the State Road Transport
Corporation for allotnment of new permit were taken up for
consi deration, an objection was raised on behalf of the
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Corporation that as the route was an inter-State route it
was entitled to the pernit in preference to the petitioner
in view of section 47 (1-H). On behalf of the petitioner it
was contended that section 58 entitled the petitioner to
renewal of permt in preference to the Corporation. The
Regi onal Transport Authority negatived the petitioner’s
contention and allotted the permt to the Road Transport
Cor por ati on.

465

The petitioner in his wit petition to the H gh Court
contended that section 47 (1-H) was constitutionally invalid
and no preference could be granted in favour of the State
Road Transport Corporatiion. The Single Judge dism ssed the
wit petition and the Division Bench upheld the order

In the Special Leave Petitions to this Court it was
contended on behalf of the petitioners that the State Road
Transport Corporation nmust either take recourse to the
provi si.ons contained in Chapter IV-A of the Act, which nakes
speci al provisions relating to State Transport Undert aki ng
or otherwise if it wants to conpete without recourse to
chapter |V-A it nmust stand in conpetition wth other
applicants for allotnment of -stage carriage pernits. Any
preference that the State ~Road Transport Corporation nay
enjoy in respect off an-interstate route under sub-section
(1-H) is violative /of Article 14 and the fundanental freedom
to carry on trade under Article 19 (1) (g). Section 58
entitled the petitioners to renewal of permt in preference
to the application for grant of ~a new pernit made by the
State Transport Undertaking.

In the connected Special  Leave Petitions, it was
contended on behal f of the petitioner that Rule 155-A of the
Tam | nadu Mot or Vehicles Rul es provides for a nmarking system
under different heads to objectively assess who is the best
suited for grant of the permt, and consequently an ad hoc
assignment of marks and failure to weed out the application
of the State Transport Corporation on the ground of
di squalification for not providing night-halt /cleaners
vitiated the decision of the Transport Authority.

Di smi ssing the Petitions.
N

HELD: 1.(i) Section 47 (1-H would not deny equality
before | aw and hence woul d not offend Article 14. [474-E]

(ii) The Regional Transport Authority under section 47
upon a judicious consideration of nerits and demerits ~ of
every applicant nust in a fair and reasonabl e manner deci de
who anongst the applicants would performthe duty and carry
out the obligations under the permt. However, sub-section
(1-H) carves out an exception, that where an application for
stage carriage permt on an inter-state route is nmade by a
State Transport Undertaking it nmust be accorded preference.
But while granting preference, the Regional “Transport
Authority must satisfy itself that the Corporati on woul d be
able to operate on the inter-state route w thout detrinent
toits responsibility for providing efficient and adequate
road transport service. [471 C D

Dosa Satyanarayananurty etc. v. The Andhra Pradesh
State Road Transport Corporation [1961]1 S.C. R 642 referred
to.

(iii) Wiile considering the application for stage
carriage permt under section 47, the private operator has
an equal chance to get a permt even on an inter-State route
if it shows that the Undertaking is either unable to provide
efficient and econom cal service or that the private
operator is better equipped to render the sane. Preference
in this context woul d nmean that other things
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466

general ly appearing to be qualitatively and quantitatively
equal though not wth mathematical accuracy, statutory
provision wll tilt the bal ance in favour of t he
Undert aki ng. [474 D

(iv) Section 47 (1-H) provides that in the case of
inter-State route, the Undertaking w Il have preference in
the nmatter of stage carriage permt. The expression
‘preference’ anobngst others, neans prior right, advantage,
precedence etc. It signifies that other things being equal
one will have preference over the other. [473 B

(v) When an application for the stage carriage permt
is being processed as required by sec. 47, the application
of the Undertaking for an inter-State route shall be
exam ned as an application of any other private operator.
Their nerits and demerits - nust be ascertained keeping in
view the requirenents of clauses (a) to (f) of sec. 47 (1)
and after  comparing the merits and denerits of both the
application off the Undertaking w.ll have preference over
others. [473 C D

(vi) Qualitative and quantitative conparison on broad
features of passenger transport facility such as fleet,
facilities to travelling  public and ot her rel evant
consi deration may be undertaken and after bal ancing these
factors other things being equal, the application of the
Undert aki ng shall be given preference over other applicants.
There is no question of elimnating private operators nerely
because the Undertaking applies for a stage carriage permit
under Chapter V. [473 E]

(vii) In an application under Chapter IV, the
Corporation has to enter the arena |ike any ot her applicant,
face the conpetition and cone-up to the level of other
Private operators intending to obtain 'stage carriage permits
and then in respect of the route in question claim
preference. Conpetition is  the essence of i mproved
conmer ci al Service. [473 F]

2. (i) There is no substance in the contention of the
petitioner that sec. 47(1-H) is violative of Art. 19 (1) (9)
inthat it denies the fundanental freedomto carry on trade
because the petitioner has not been denied his free domto
carry on trade. The petitioner is entitled to make an
application under Chapter IV for a stage carriage permt and
nmust conpete wth other private operators as also the
Undert aking. [474 F]

(ii) The Undertaki ng whose nett profits are required to
be spent for the provision of anenities to the passengers
using road transport services, welfare of |abour enployed by
the Undertaking, for financing the expansion progranmes of
the Undertaking, and the balance to be nade over to the
State Governnent for the purpose of road devel opnent nust
receive in larger public interest preference for-a permt
conpared to a private operator whose profits would go to
argunent his private incone. [475 A-B]

Lachhman Das v. State of Punjab & Ors.[1963] 2 S.C. R
353; Mannalal & Anr. v. Collector of Jhalawar and Os.
[1961] 2 S.C.R 962 referred to.

467

3 (i) If an application for renewal of a pernmit was to
be trated differently than the application for a pernit made
under section 45 and perocessed under section 47 and ot her

connected provisions, it was absolutely unnecessary for the
| egislature to provide that an application for renewal of a
permt shall be made and disposed of as if it were an

application for a fresh permit. [476 E]
(ii) The expression "as if" occurring in Section 58 (2)
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in the phrase "as if it were an application for a permt
would nean and inply that the application for renewal nust
be made in the sanme manner and to the sane extent as an
application for a fresh permt and nust be processed as
such. This neans that even where an existing permt hol der
applies for renewal, it has to be advertised and fresh
applicants can apply for a permt. [476F]

(iii) Section 47 (1-H would also cane into play when
an application is for renewal of a pernmit on an inter-State
route. There is no conflict between Section 47 (1-H and
Section 58 (2). [476 (

4. Once the assignment of 5 marks to the State
Transport Undertaking, is held to be valid the Transport
Authority was perfectly justified in refusing renewal of
permts to the petitioners. Regarding failure to explain
absence of nighthalt cleaners, in the absence of concrete
evi dence, no inference can be drawn. [478 G H|

D. R Venkatachalam & Ors. v. Dy Transport Comm ssi oner
JUDGVENT:

&

ClVIL APPELLATE JURI SDI CTI ON: Special Leave Petition
(CGvil) No. 6605 of 1983.

Fromthe Judgnent and Oder dated the 6.4.1983 of the
Raj ast han Hi gh Court in D.B. Special Appeal No. 74 of 1983.

W TH

Speci al Leave Petition Nos. 9678-9680 of 1982.

From the Judgment and Order dated the 4th Cctober, 1982
of the Madras High Court in C-R P. No. 2880-82/1978.

AND
Wite Petition Nos. 9600-9601 & 9759-9760 of 1983.
Under Article 32 of the Constitution of India.
468

K. K. Venugopal and Mikul Mudgal® for the Petitioner in
SLP. 6605/ 83.

Shanti Bhushan, S.K Jain ‘and B.M WMathur for the
Respondents in SLP. 6605/ 83.

C. S. Vaidyanathan for the Petitioner in SLP (Cvil)
Nos. 9678-9680 of 1982.

Dr. Y.S. Chitale and A V. Rangam for the Respondents in
SLP (Civil) Nos. 9678-9680 of 1982.

S.N. Kacker and A K Panda for the Petitioners in Wit
Petitions.

Shanti Bhushan and B.N. Mathur, S. K Jain & S.D. Sharma
for the Respondents in Wit Petitions.

The Judgrment of the Court was delivered by

DESAI, J. In this group of special |eave petitions and
wit petitions, constitutional validity of Sec. 47 (1-H) of
the Motor Vehicles Act, 1939 (‘Act’ for short) directly or
indirectly figures. Wth a viewto focussing attention on
the context in which the question is raised, it may be
advant ageous to refer to the factual matrix in S.L.P
6605/83, in which the | earned Single Judge and the Division
Bench of the High Court repelled the challenge. W would
first deal wth the principal challenge comobn to al
petitions and then dispose of specific contention raised in
ot her petitions clubbed together here. For representative
facts we would refer to S.L.P. 6605/ 83.

Re: S.L.P. No. 6605/83: Petitioner Sher Singh is the
hol der of a stage carriage permt on Behror-Rewari Vvia
Barrod, Shahjahanpur inter-State route. A portion of the
route from Bahror to National H ghway No. 8 via Barrod and
Shahj ahanpur 28 k.ms. in |length passes through Rajasthan
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State and the rest of the portion of the route 22 K. ns. in
length lies in Haryana State. It is thus an inter-State
route. Petitioner holds 12 pernmts, for operating on the
af orementi oned route. O the 12 permts, the period
prescribed under 8 permits expired and the petitioner
applied for the renewal of the permts under Sec. 58 of the
Act. Regional Transport Authority granted renewal of the
permts upto and inclusive of January 20,
469
1981. The petitioner again applied for renewal of the
permts on Decenber 29, 1980. The Rajasthan State Road
Transport Corporation, fifth respondent (‘Corporation for
short) rmade an application to the Regional Transport
Authority on April 20, 1981 for stage carriage pernt on the
af orenmenti oned route. This application was as usua
advertised. The application of the petitioner for the
renewal of his pernmits accordingly was taken up for
consi deration on April 30, 1981. Pending the consideration
of the applicationfor renewal of permts, petitioner was
granted tenporary permts under Sec. 62 for a period of four
nont hs comencing fromthe date of the expiry of the earlier
permit. The tenporary permits were thus to expire on May 20,
1981. And these tenporary pernmits were further renewed for a
period of 4 nonths Thereafter the application of the
petitioner for renewal of his permts 'and the application
for stage carriage permt made by the Corporation were taken
up for consideration. An objection was raised by the
Corporation that as the route in question is an inter-State
route, it is entitled to permt in preference to the
petitioner in view of the provision contained in Sec. 47 (I-
H) of the Act. On the other hand, it was contended on behal f
of the petitioner that in view of the provision contained in
Sec. 58, the petitioner is entitled to renewal  of his
permits in preference to the Corporation, which has nmade an
application for a fresh permit. This contention found favour
with the Regional Transport “Authority and the renewal of
permts was refused to the petitioner and the permits were
granted to the Corporation. This decision was questioned in
a wit petition filed by the present petitioner in which the
only contention raised was that the preference was accorded
to the Corporation for grant of a permt under Sec. 47 (1-H)
of the Act which is constitutionally invalid, and once no
such preference could be granted, the preference in favour
of a renewal of permt wunder Sec. 58 should have a
precedence and the renewal ought to have been granted.

It was contended before the | earned Single Judge of the
Hi gh Court that Sec. 47 (1-H) is violative bothof Art. 14
and Art. 19 (1) (g) and is thus constitutionally invalid.
That was the only contention canvassed before the learned
Single Judge which did not find favour with himas well as
the Division Bench of the Rajasthan High Court. Hence the
petitioner filed this petition for special |eave. A notice
was ordered to be issued to the respondent and it was
directed that the petition be finally disposed of at this
stage as the only question raised is one of law and no
i nvestigation of facts is necessary.
470

A brief reference to the rel evant provisions of the Act
may help wus in demarcating the contours of controversy with
precision. Chapter [V of the Act contains provisions for
control of transport vehicles. For regulating the transport
busi ness, a schene for granting different types of pernits
has been statutorily prescribed. There are various ki nds of
permits contenplated by the Act such as stage carriage
permt, contract «carriage permt, all India tourist permt,
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special permt, permts for transport of goods etc. Various
authorities have been constituted under the Act for the
purpose of inplenmenting the Act. Power has been conferred
upon specific authorities for granting different Kkinds of
permts. Sec. 47 prescribes procedure which the Regiona
Transport Authority has to follow while examning and
deciding an application for stage carriage permt. Sec. 47
was specifically anended by Act 47 of 1978 which cane into
force on January 16,1979 By the Anending Act, sub-secs (1-A)
to (1-H were added to Sec. 47. The focus of controversy is
on subsec. (1-H). Sub-sec. (1-H) reads as under

"(1-H): Notw thstanding anything contained in this
section, an application for stage carriage permt from
a State Transport undertaking for operating in any
inter-State route ~shall be given preference over al
ot her applications:

Provided-that ~the authority shall not grant a
permt under this sub-section unless it is satisfied
that the State transport ~undertaking would be able to
operate in the inter-State route without detrinent to
its responsibility for providing efficient and adequate
road transport service in any notified area or notified
route as is referred “to in sub-section (3) of Section
68-D where the undertaki ng operates the service.

Expl anation: ~For the purposes of this sub-section,
"inter-State route’ neans any route |lying contiguously
in two or nore States.’.

A bare reading of the provision contained in sub-sec.
(1-H) shows that where a Corporation set up under the Road
Transport Corporations Act, 1950 is one of the applicants
for a stage carriage permt on an inter-State route, then as
bet ween other applicants and a State Transport Undert aking
(" Undertaking’ for short), the latter
471
will have preference over ot hers. Routine statutory
procedure prescribed in Sec.. 47 for grant of a stage
carriage permt requires the Regional Transport Authority
which has the power to grant permt before selecting who
amongst the nunerous applicants should be granted the permt
must take into consideration various things that are
enunerated in Sec. 47. Fair approach  would be that after
examning the credentials of every applicant, the Regiona
Transport Authority shall grant permt to the personwho in
its opinion would best serve the travelling public. The
Regi onal Transport Authority upon a judicious consideration
of merits and denerits of every applicant nmust in a fair and
reasonabl e manner deci de who ampbngst the applicants woul d
performthe duty and carry out the obligations wunder the
permt. However, sub-sec. (1-H) carves out an exception to
this general |l y wel | -recogni sed principle that an
adm nistrative authority has to adopt while exercising the
power conferred wupon it by the statute, that where an
application for a stage carriage permit on an inter-State
route is nade by all intending applicants which includes a
State Transport undertaking, its application nust  be
accorded preference. But while granting preference, the
Regi onal Transport Authority nust satisfy itself that the
Corporation would be able to operate on the inter-State
route without detrinment to its responsibility for providing
efficient and adequate road transport service in any
notified area or notified route as is referred to in sub-
sec. (3) of Sec. 68-D where the undertaking operates the
servi ce.

At this stage, a reference to Sec. 58 would be useful.
It provides for duration and renewal of stage carriage and
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contract carriage permts other than tenporary permt
granted under Sec. 62. An existing holder of pernmt may
apply for renewal of permt. Sub-sec. (2) of Sec. 58
requires that a pernmit nay be renewed on an application made
and disposed of as if it were an application for a permt.
There is a proviso to sub-sec. (2) which prescribes the tine
[imt within which an application for renewal of different
kinds of pernits nay be nade. There is a second proviso
which is material and which may be extracted:

"Provided further that other conditions being
equal, an application for renewal shall be given
preference over new applications for permts.”

Chapter IV-A was introduced in the Act by Amendi ng Act
100 of 1956 which <canme into force on February 2, 1957.
Chapter 1V-A nmakes special provisions relating to State
Transport Undert aki ng.
472
The broad scheme of Chapter IV-Ais that a State Transport
Under taking may prepare and publish a schene on road
transport. service. On the publication of the scheneg,
objections can be filed as provided in Sec. 68-D. Sec. 68-E
confers powers for nodification and cancellation of the
Schene. Then conmes Sec. 68-F which provides that where, in
pur suance of an ~approved schenme, any State transport
undert aki ng applies, in such a manner as may be prescribed
by the State Governnent in this behalf, for a stage carriage
permt or a contract carriage permt in- respect of a
notified area or. ‘notified route, the State Transport
Authority in any case where the said area or route lies in
nore than one region and the Regional Transport Authority in

any other case shall issue permt to the State Transport
undert aki ng, notw thstanding anything to the contrary
contained in Chapter IV. 1In short in respect of anotified

area or a notified route, an applicationfor permt by State
Transport undertaking shall be ~granted to the exclusion of
any other operator. Apart fromthis specific provision in
Sec. 68-F, this outconme to sone extent also energes fromthe
provision contained in Sec. 68-B which provides'that the
provi sions of Chapter IV-A and the rules and orders made
t her eunder shall have effect notwi t hst andi ng anyt hi ng
i nconsistent there wth contained in Chapter |V -of the Act
or any other law for the tine being inforce or in- any
i nstrunment having effect by virtue of any such | aw

The first contention raised on behalf of the petitioner
was that the State Transport Undertaking ~nmust either take
recourse to provision in Chapter IV-A or otherwise if it
wants to conpete without recourse to Chapter IV-A it mnust
stand in conpetition wth other applicants for stage
carriage permit and any preference that it nay enjoy in
respect of inter-State route under sub-sec. (1-H) of Sec. 47
is violative of Art. 14 and is denial of fundanmental freedom
to carry on trade guaranteed to petitioners by Art. 19 (1)
(9).

At the outset it is necessary to bear in mnd the |lega
position of a State Transport Undertaking when dealt with
under Chapter |V-A and Chapter IV of the Act. If an approved
scheme in respect of a notified area or a notified route is
in force, State Transport Undertaking alone is entitled to
operate vehicles and therefore is entitled to obtain stage
carriage permts both regular and tenporary dependi ng upon
whet her the schene provides for total or partial exclusion
of private operators. However, when an application for a
permt is made under Chapter 1V, the Undertaking has to
conpet e
473
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with private operators who nay as well nmake an application
for permt. Wen the Undertaking applies for pernmit under
Chapter 1V, it nust satisfy the Regional Transport Authority
that it is better suited than the private operator to render
transport facility to the travelling public. Sec. 47 (1-H)
however, provides that in the case of inter-State route, the
Undertaking will have preference in the mtter of stage
carriage permt. Does preference of this nature deny
equal ity guaranteed by Art. 14 ? The expression ’'preference
amongst others neans prior right, advantage, precedence etc.
But how would it be possible to give precedence one over the
other. It signifies that other things being equal, one wll
have preference over the others. Wen an application for a
stage carriage pernmit is being processed as required by Sec.
47, the application of ~ the Undertaking for an inter-State
route shall be examined as application of any other private
operator. Their nerits and demerits must be ascertained
keepingin viewthe requirements of (a) to (f) of Sec. 47
(1) and after conparing the nerits and denerits of both, not
with the " yardstick of nmathematical accuracy, but other
things being -equal, the application of the Undertaking wll
have preference over others.  Qualitative and quantitative
conpari son on broad features of passenger transport facility
such as fleet, facilities to travelling public and other
rel evant considerati on'may be undertaken and after bal ancing
these factors other things being equal, the application of
the Undert aking shall be given preference over other
applicants. There 'is no question of elimnating private
operators nerely because the Undertaking applies for a stage
carriage permt under Chapter |1V. That situation.is catered
to under Chapter IV-A —1n an application under Chapter |V,
Corporation has to enter the arena |i ke any other applicant,
face the conpetition and cone-up to the level of other
private operators intending to obtain stage carriage permnits
and then in respect of ‘the route in question claim
preference. Wuld this statutory provision violate equality
guaranteed by Art. 14 ? The answer is obviously in the
negative. Conpetition is the essence of inproved comercia
service. After ensuing conpetition in mtter of rendering
nore efficient transport service a public sector undertaking
is assured statutory preference, renenber no nonopoly, there
is no denial of equality guaranteed by Art. 14 ? A simlar
argunent when the vires of the provisions contained in
Chapter |IV-A were questioned in Dosa Satyanarayanamurty etc.
v. The Andhra Pradesh State Road Transport Corporation (1)
did not conmend to the Constitution Bench when it repelled
the chal | enge observing as under
474
"Ordinarily a State Transport Undertaking should

be in a better position than others to carry on the
said services for the benefit of t he publi c;
administratively, financially and technically it can be
expected to be in a far better position than others. It
can provide more well equipped buses, give better
anenities to the travelling public, keep regular
timngs repair or replace the buses in energencies. It
may also enploy efficient supervisory staff to keep
thi ngs going at an appreciably high standard."

This would apply mutatis nmutandis to the present
situation. But let it be nade clear that while considering
the application for stage carriage pernmt under Sec. 47, the
private operator has an equal chance to get a permt even on
inter-State route if it shows that the Undertaking is either
unable to provide efficient and econonical service or that
the private operator is better equipped to render the sane.
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Preference in this context would nean that other things
general ly appearing to be qualitatively and quantitatively
equal though not wth mathematical accuracy, statutory
provision wll tilt the bal ance in favour of t he
Undertaking. Viewed from this perspective the provision
contained in Sec. 47 (1-H would not deny equality before
| aw and hence woul d not effend Art. 14.

The next contention was that Sec. 47 (1-H) is violative
of Art. 19 (1) (g) inthat it denies to the petitioner the
fundanental freedomto carry on trade. There is no substance
in this contention because the petitioner has not been
denied his freedomto carry on trade. The petitioner 1is
entitled to nmake an application under Chapter IV for a stage
carriage permt and nust conpete with other private
operators as also the Undertaking. It is too late in the day
to contend that a preference in favour of the Undertaking
woul d be violativeof Art. 19 (1) (g) for the obvious reason
that Undertaking |ike-all other applicants for permit has to
conpete for a permt. It may be recalled that when it cane
to the provisions of Chapter 1V-A, this Court has nore often
than once uphel'd the validity of the provisions contained in
Chapter |IV-A and repelled the challenge of its being
violative of Art. 19 (1) (g), even though the private
operator may be wholly ~excluded from even applying for a
permt in respect of “a notified area or a notified route
being part of an approved schene. Froma slightly different
angl e, the challenge may be repelled in - that other things
475
bei ng equal, even apart fromthe statutory preference, the
Undert aki ng whose net profits are requiredto be spent for
the provision of anenities to the passengers using road
transport services, welfare of |abour enployed by the
Undertaking, for financing the expansion programes of the
Undert aki ng, and the balance to be made over to the State
CGovernment for the purpose of road devel opment must receive
in larger public interest preference for a permt conpared
to a private operator whose profits would go to augnment his
private income. Sec. 30 of the Road Transport Corporation
Act, 1950 nmkes statutory provision for disposal of net
profits of a State Transport Undertaking. In a slightly
different context, this Court in Lachman Das v.. State of
Punjab & Os. while repelling the challenge to the validity
of Patiala Recovery of State Dues Act, IV of 2002 BD
approved the ratioin Mnnalal & Anr. v. Collector O
Jhal awar and O's.(2) in which it was held that the dues of
the Government of a State are the dues of the entire people
of the State. This being the position, a |law giving specia
facility for the recovery of such dues cannot, in any event,
be said to offend Art. 14 of the Constitution.’ This very
approach requires to be adopted while examining the
chal | enge under Art. 19 (1) (9).

It was next contended that petitioner was an existing
permt holder and therefore, under Sec. 58 it was entitled
to renewal of its permts in preference to the applications
for new permts nade by the Undertaking. The second proviso
to Sec. 58 (2) does provide that 'other conditions being
equal, an application for renewal shall be given preference
over new applications for permts.’ What has surprised us
the most is that while the petitioners have a serious
gri evance agai nst the preference accorded to the Undert aki ng
for a permt on the inter-State route under Sec. 47 (1-H)
the sanme petitioner is keen to protect preference in favour
of the renewal of a permt against a new applicant
statutorily provided in Sec. 58. But Sec. 58 al so manifests
the legislative intention when it uses the expression
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preference with an adjectival clause "that other conditions
being equal’, an application for renewal wll have a
preference over the new applications.

The first submission in this behalf is that when an
application is made for a renewal of a permt, it has to be
consi dered only under
476
Sec. 58 and the preference therein provided excludes any
consideration of an application for a permit under Sec. 47.
Approaching the matter from this angle, it was contended
that as the present petitioner has nade an application for
the renewal of the pernmt, he should have been accorded
preference as nmandated by the second proviso to Sec. 58(2)
over the fresh application of the Undert aki ng and
consideration of the application of +the renewal of the
permt under Sec. 58 excludes inporting of the provisions of
Sec. 47. This approach overlooks a specific provision
enacted in sub-sec. (2) of Sec. 58 which provides as under

"58(2) A permit may be renewed on an application
nmade and di sposed of asif it were an application for a
per m-t "
When a statute prescribes that an application for renewal of
a permt shall be nade and disposed of as if it were an
application for a permt, the legislature incorporated by
pen and ink all those provisions which are applicable for
grant of a permt upon a fresh application nmmde in this
behal f. If an application for renewal” of a pernit was to be
treated differently '‘than the application for a permt made
under Sec. 45 and processed -under Sec. 47 and other

connected provisions, it was absolutely unnecessary for the
| egislature to provide that an application for renewal of a
permt shall be made and disposed of as if it were an

application for a fresh pernmit. The expression "as if’ is
used to rmake one applicable in respect of other. Therefore,
the expression 'as if’ wusedin Sec. 58 (2) would mean and
inmply that the application for renewal nust be nade in the
same manner and to sane extent (an application for a fresh
permt and nust be processed as such. This woul d 'rmean that
even where an existing pernmt holder applies for a renewal
of his permit, it has to be advertised and fresh applicants
can as well apply for a pernmt to ply vehicles on the sane
route for which the previous holder of permt has applied

for renewal of his permt. After considering all" such
applications, other conditions being equal, an existing
operator who has applied for renewal w Il have preference.

Therefore, by necessary interpretation, Sec. 47 (1-H would
al so cone into play when an application is for renewal of a
permit on an inter-State route. There is no conflict between
Sec. 47 (1-H) and Sec. 58 (2). It is therefore, not possible
to accept the subm ssion that while considering the
application for renewal of a permit, Sec. 47 (1-H) is not
attracted
477
It appears that the State of Rajasthan had anmended Sec.
58 (2) inits application to that State by engrafting a
third proviso to sub-sec. (2) of Sec. 58 by Rajasthan Act 8
of 1973, which reads as under
"Provided also that other conditions being equal
an application for stage carriage permt by a State
Transport Undertakings, as defined in Section 68-A,
whet her an application for renewal or a new application
shall be given preference over all other applications
for renewal ."
Addition of this proviso nerely makes explicit what was
implicit in sub-sec. (2) of Sec. 58. Nothing was pointed out
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tous to hold that the Rajasthan State Legislature |acked
conpetence to add the aforenentioned proviso to sub-sec. (2)
of Sec. 58.

Re: S.L.Ps. Nos. 9678 to 9680/ 82:

In this group of petitions for special |eave, it was
contended before the High Court that as Pallavan Transport
Corporation Ltd., the first respondent, did not nmke
provision for night halt «cleaners, the application for
permts nmade by them were liable to be screened. The High
Court declined to examine this contention on the short
ground that this contention was not raised before the State
Transport Appellate Tribunal. For the same reason, we could
as well have declined to examine this contention. However,
it my as well be pointed out that even if the contention is
to be examined on nerits, there is no substance in it. The
State of Tami| Nadu has framed what are styled as Tami | Nadu
Mot or Vehicles Rules. Rule 155-A provides for a marking
systemunder different heads to rival claimants for permt
to objectively assess who anobngst themis the best to whom
permt should be granted. Before proceeding to assign narks
under different heads, the Transport Authority has to screen
applications so as to weed out those unsuitable on one or
the other ground mentioned in the rule. One such
di squalification is the failure to provide for night halt
cleaners. It was urged that after the Transport Authority
nade the enquiry from the first respondent-Corporation
whether it has provision for night ~halt cleaners, w thout
waiting for the 'clarification, the Transport Authority
proceeded to di spose of the application. It was next pointed
out that Rule 155-A (3) (d) provides that 5 marks shall be
awarded to the applicant falling within the proviso to cl
(c) of Sec. 62 of the Act which nmeans and inplies a State
Transport Undertaki ng. The
478
grievance is that such adhoc assignnent of marks and failure
to weed out the application on the gr ound of
di squalification for not providing night halt cleaners has
vitiated the decision of the Transport Authority. The
validity of Rule 155-A and its various sub clauses canme up
for consideration of this Court in D-R_ Venkachal am & Os.
vs. Dy. Transport Conm ssioner & Os. (1) This Court repelled
the challenge especially to the provision for assigning 5
marks to a State Transport Undertaki ng observing as under

"A State enterprise, inatruly Wlfare State, is
charged with a social consciousness and responsibility

for its citizens, an attention to serve them and a

willingness to enbark on public utility wundertakings

better to fulfil people’s demands. The public sector
enterprises are expected to be nodel enployers and
nodel servants pl anning their budgets, subjecting
thenselves to public audit and criticismand inquest by
| egislative conmittees and the Houses of t he
| egislature. Profits are their concern but,  nore
importantly, public weal is their commtnent. Such.is
the philosophy of the State sector in our socialistic
pattern of society."
On the question of assignnment of 5 marks to State Transport
Undertaking this Court held that "this is not an arbitrary
stroke of favouritismbecause there are mnmany pronotiona
factors bearing on the interest of the travelling public

which a State enterprise qua State enterprise will, but a
private enterprise qua private enterprise will not, take
care of . After all, private enterprise has its primry

notivation in profit’. The Court further observed that ’'the
superiority in many respects of State Transport
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Undertakings, in the legislative judgnent, has led to r
155-A'. The Court ultinmately held that the assignnent of
marks under r. 155-A is geared to public interest, which is
the desideratumof s. 47 (1) of the Act. Once the assignhnent
of 5 marks to State Transport Authority Undertaking is held
to be valid, the Transport Authority was perfectly justified
in refusing renewal of permts to the petitioners in
conparison to the State Transport Undertaking. As for
failure to explain absence of night halt cleaners, in the
absence of concerte evidence, no inference can be drawn.
This was the only additional contention in this group of
petitions and we find no substance in it.
479

These are all the contentions in this group of
petitions and as we find no substance in any of them al
the petitions are dism ssed with no order as to costs.
N V. K Petitions disnissed.
480




