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ACT:

Constitution of India. Articles 12 and 32.

Indian Statistical Institute-A society registered under
the Societies Registration Act-Financed and controlled by
Central Covernment-Whether ’'other authority’ wthin nmeaning
of Article 12-Wether anmenable to wit jurisdiction under
Article 32.

Cvil Service

Indian Statistical Institute-Director-Vacancy ' of-Bye
law No. 2 of Institute require vacancy to be publicised
before recruitnent-Wether obligatory for |Institute to
follow the bye-1aw No m nutes of selection conmttee
mai ntai ned or circul ated anongst | nmenbers- Sel ecti on whet her
val i d.

Indian Statistical Institute Act 1959 Ss 4, 5, 6, 7, 9
and 12.

Indian Statistical Institute-Institute of National
| mport ance- Whet her "other authority’ w thin the meaning of
Article 12 of the Constitution.

HEADNOTE

The Indian Statistical Institute was registered under
the Societies Registration Act, and governed by the 1ndian
Statistical Institute Act, 1959. |Its <control conpletely
vested in the Union of India, respondent no. 5 in the
appeal . The |Institute had been declared as an 'Institute of
Nat i onal | nportance.

The chief executive body of the Institute was the

Council, respondent no. 2 which consisted of 25 nmenbers of
whomthree were representatives of the Central CGovernnent.
The Council was headed by a chairman who was elected. In

order to di scharge the adnmi ni strative and academni c
responsibility of the Institute a Director was appoi nted by
the Council. Respondent no. 4 was appointed as a Director.
The petitioner in his Wit Petition challenged the
appoi ntnent of respondent no. 4 on the ground that he was a
person] of rmuch higher academc and other acconplishnents
and far superior to the said respondent.
396
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In the Wit Petition it was contended: (i) Bye-law 2
expressly requires that the vacancy of Directorship should
be suitably publicised but in the present case no publicity
what soever was given to the vacancy of Directorship
Publicity was necessary if the appointment was to be fair
and free frompartiality and that many were not aware of the
vacancy of the post of Director till the actual order of
appoi ntnent was nmade. (ii) He was emnently suitable for
being appointed to the post in view of the various
contributions in the field of his work and the active part
played by himin resolving the adm nistrative probl ens of
the Institute, and (iii) no bio-data or information was
pl aced before the Council. which under the bye-laws was the
appointing authority to enable the nenbers to gauge the
conparative suitability of various candi dates.

The petition was resisted on behalf of respondent Nos.
1 and 2 by contending: (i) the petition is not maintainable
under Article 32 of the Constitution as respondents Nos. 1
and 2 '‘are not” ’'state’ or 'other authority’ wthin the
neani ng . of ~Art. 12 of the Constitution. (ii) Even assum ng
that there has been a violation of bye-law 2 no wit can lie
to correct the sanme as the alleged bye-law has no statutory
basi s inasmuch as the Institute has been declared as an
Institution of National 1nportance’, the bye-laws not being
statutory the respondents are under no obligation to observe
the procedure Laid down therein, and (iii) the petitioner
was duly and properly considered for selection to the post.

Allowing the wit petition
N

HELD: (i) The order of appointnment dated August 3, 1979
of Respondent No. 4 as the Director of Respondent No. 1 is
guashed and set aside. Before Respondent No. 1 proceeds to
select a new Director, it will conmply will the requirenent
of bye-law 2 by giving suitable publicity to the vacancy in
the office or Director. [413 F]

(ii) There can be no doubt that respondent No. 2 is an
"authority’ wthin the neaning of Article 12/ of the
Constitution and, therefore, the wit petition filed by the
petitioner is conpetent and nai ntainable. [409 G

In the instant case, the nmoney required for funding the
Institute is provided entirely by the Central Government and
even if any other nobneys are to be received by the Institute
it can be done only wth the approval of the Centra
Governnment, and the accounts of the Institute have also to
be subnmitted to the Central Government for-its scrutiny and
satisfaction. The Society has to conply withall directions
as may be issued by the Central CGovernment. The control of
the Central CGovernnment is deep and pervasive and, therefore,
it is an instrumentality of the Central Governnent and as
such is an "authority’ wthin the neaning of Article 12 of
the Constitution. It is, therefore, subject to the
constitutional obligations under Articles 14 and 16 of the
Constitution. [408 C D

Ajay Hasia etc. v. Khalid Mijib Sehravardi & Ors. etc.
[1981] 2 SCR 79 referred to
397

2. (i) It is obligatory on the part of respondent No. 1
to follow the bye-laws for the bye-laws have been franmed for
the conduct of its affairs to avoid arbitrariness. [410 G

(ii) Conpliance with bye-law 2 seens to be necessary in
the name of fair-play. |If the wvacancy in the post of
Director had been publicised as contenplated by bye-law 2,
all the persons eligible for the post may have applied and
in that case, the field of consideration would have been
enlarged and the selection comrmittee or the Council would
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have had a much larger field fromwhich to choose the best
avail abl e reason and that would have renoved all doubt of
arbitrariness from the mnd of those eligible for the post.
[411 B]

Ramana Dayaram  Shetty V. I nt er nati onal Ai rport
Authority of India (1979) 3 SCR 1014; Viteralli v. Seton 3
Law Fd. Second Series 1012; A S. Ahluwalia v. Punjab [1975]
3 SCR 82; Sukhdev v. Bhagatram [1975] 3 SCR 619 referred to.

(iii) In the case of appointnent of a Director, bye-Ilaw
2 clearly provides for publicity, the object being that al
concerned may know about the vacancy and either applications
or reconmendati ons may be made for the post and the nanes of
the eligible candidates nmay be brought before the selection
conmittee for its consideration. [412 H 413 A]

(iv) It is not suggested that appointnments to every
post must be nmade only after advertising or publicising the
vacancy. That would not-be right, for there are quite a few
posts at ‘the top level as for exanple Conmander of Arned
Forces or / the Chief Justice or the Judges of the Suprene
Court or ‘the High Court, which cannot be and shoul d not be
advertised or —publicised, because they are posts for which
there should be no |obbying nor should any applications be
allowed to be entertained. {411 C D

(v) It is not for the Court to determne who is the
superior of the two candidates and who should be sel ected.
It is for the authorities concerned to select from anongst
the avail able candidates. The nenbers of ~ the selection
commttee as also the nmenbers of ~the Council were emninent
persons and they nay be presumed to have taken into account
all relevant considerations before comng to a conclusion
But in the absence of publicity as contenpl ated by bye-| aw
2, it cannot be said that all other qualified persons like
the petitioner were also considered by the selection
comm ttee for appointnment, in the absence of any application
by them for the post or any recommendation of them by any
ot her authority or individual. [412 C E]

3. It is always desirable that in public bodies the
m nutes of the proceedings regarding selection should be
properly maintained in order to obviate any suspicion or
doubt and such minutes along with the relevant docunents
shoul d be placed before the final authority entrusted wll
the task of selection for appointment. [412 A]

In the instant case, there is nothing on record to show
that the Council was at any tine inforned as to what nanes
had been considered by the selection conmmittee or that the
names of the petitioner had been considered but respondent
No. 4 was found superior. [411 H
398

JUDGVENT:

ORI G NAL JURI SDICTION: Wit Petition No. 1519 of 1 1979.

(Under article 32 of the Constitution of India)

V.M Tarkunde, P.H Parekh and Mss Caprihan for the
Petiti oner

R R Garg, L.R Singh and Gopal Singh for Respondents 1
& 2.

D.P. Singh, L.R Singh and M. Gopal Singh for
Respondents 3 & 4.

Harbans Lal and G S. Narain for Respondent No. 5.

M ss A Subhashini, C V. Subba Rao and R N. Poddar for
the Uni on of India.

The Judgnent of the Court was delivered by

MSRA J.: By the present petition under Article 32 of
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the Constitution the petitioner seeks to challenge the
appoi ntnent of Shri B.P. Adhikari, respondent No. 4, as the
Director of the Indian Statistical Institute, respondent No.
1

The | ndian Statistical Institute is a Soci ety
regi stered under the Societies Registration Act. It is
governed by the Indian Statistical Institute Act, 1959
(hereinafter referred to as "the Act’). Its contro

conpletely vests in the Union of India, respondent No. 5. It
is wholly financed by the Union of India. Al the functions
of the Institute are controlled by the Union of India, as is
evident from the various provisions of the Act. Under s. 8
of the Act the annual work programmes of the Institute and
the general financial estimates in respect of such work are
settled by conmittees appointed by the Central Governnent
and the Institute obviously cannot undertake any research or
training programmes w thout the approval of the Centra
CGovernment. The I'nstitute carries on an integrated progranme

of training, teaching and research in statistics and
applicati'onof statistical techniques in other disciplines.
The Institute has been declared as an ’'lInstitution of

Nati onal |nportance’ under the Act. Under s. 4 of the Act
the Institute has been enpowered to grant such degrees and
diplomas in statistics as may be determined by the Institute
fromtinme to time. I n accordance with the provisions of s. 5
of the Act the Central Government pays to the Institute in
each financial vyear such suns of npney as  the Governnent
consi ders
399
necessary by way of grant. Loan or otherwi se to enable the
Institute to discharge efficiently its functions including
research, education, training, project activities and
statistical work relating to planning for nati ona
devel opnent. Section. 6 of the Act deals wth audit of
accounts of the Institute by auditors duly qualified to act
as auditors of companies under the Companies Act, 1956 and
sel ected by the Central Governnent after consultation with
the Conptroller and Auditor-General of India. Section 7 of
the Act restricts the powers of the Institute to ‘alter,
extend or abridge its menorandumor rules and regul ations
and to sell or otherw se dispose of its property acquired
with the nmoney specifically provided for such acquisition by
the Central Governnent except with the previous approval of
the Central Governnent. Section 9 enpowers the Centra
Governnment to constitute a comittee, dinter alia, for
reviewing and evaluating the work done by the Institute and
the progress made by it as also advising Governnent
generally on any matter which in the opinion of the Centra
Government is of inmportance in connection with the work of
the Institute. Section 11 of the Act enpowers the Centra
Government to issue directions to the Institute. Section 12
aut hori ses the Central Governnment to assume control over the
Institute under certain extrene circunstances.

The Institute receives grants from the Central
Government to neet alnobst the entire expenditure on its plan
and non-plan activities. The chief executive body of the

Institute is the Council, respondent No. 2, consisting of 25
menbers including three representatives of the Centra
CGovernment. The Council is headed by the Chairnman el ected to

that position by the Council by a sinple majority from
anongst the nanes proposed by the President or nmenbers of
the Council. The election of the Chairman of the Council is
governed by bye-laws of the Institute.

The initial appointnment to carry out research and
teaching work is to the post of professor. The next post in
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the hierarchy is of Research professor and the highest in
the hierarchy is the post of Distinguished scientist. 1In
order to di scharge the admi ni strative and academ c
responsibilities of the Institute, a Director, with

di stinctive adm nistrative and acaden c acunen, is appointed
by the Council, respondent No. 2. Shri B. P. Adhikari,
respondent No. 4, was appointed as the Director of the
Institute by an order dated 3rd August, 1979. This order of
appoi nt nent has been chal | enged by the petitioner on various
grounds.
400

According to the petitioner he was a Distinguished
Scientist of the Institute at the relevant time. To start
with, he was appointed to the post of Economist in the
Indian Statistical |Institute on 1st Cctober, 1962 on a
nonthly pay of Rs. 1000/- in the time scale of RS. 750-50-
1250 plus special pay of Rs. 350/- per nonth. Wthin a year
he was ~prompted as Professor inthe tine scale of Rs. 1000-
50-1500 with a starting pay of Rs 1400/- per nonth, and from
1st Cctober, 1967 he had been hol ding the post of Research
Professor-in the tine scale of° Rs. 1600-100-1900. On 1st
January 1968 he was nmde officer-in-Charge and. entrusted
with all technical matters, admnistration and devel opnment a
pl ans relating to planning and regional survey units specia
training in Delhi. He was given a allowance of Rs. 200/- per
nonth over and above the pay in the tinme scale of Research
Prof essorship. The petitioner has been responsible during
the period 1962-1974 for the <creation and pronotion of
several new activities of respondent No. 1 in Delhi.
Speci alised training in National® Planning and Economnetrics
for M Stat. (2nd Year) trainees of respondent. ‘No. 1 was
started in Delhi under the direction of the petitioner. In
August 1974 the petitioner was designated as Head ' of the
Del hi Centre and was also appointed to the Institute’'s
Conmittee of Administration. On 12th- March 1976 he was
elevated to the position of ’Distinguished Scientist’ with
pay of Rs. 3000/- per nonth plus all owances. The petitioner
has held responsi ble positions as Visiting Professor
Fell ow, Chairman, Consultant, Research Associate, Lecturer
etc. in various Universities in India and in the United
States of Anerica and England. He has been a nenber of the
pl anni ng Comm ssion, Governnent of |ndia from January 1971
to Decenber, 1973 and he has al so been a nenber of the Sixth
Fi nance Conmission fromJuly 1972 to COctober 1973. The
petitioner’s work has been acclainmed in the international as
well as national spheres. Hs wrk is rated high as
evi denced by the award of Dadabhai Nauroji Menorial Prize
for Economics in 1974 and the Jawaharlal Nehru Menoria
Fell owship in 1975. In 1976 the petitioner had the
di stinction of presiding over the annual conference of the
I ndi an Soci ety of agricultural Econom cs. People abroad have
al so conferred recognition on the petitioner

The petitioner’s scientific out put has been
substantial. He has been active in research and he has
publ i shed books. O inportance on Theory of Internationa
Trade, Scheduling the operations of Miltipurpose Reservoirs,
I ndi an Pl anni ng, Pl anni ng and t he Poor etc. H s
contributions in the formof articles in collaboration with
I ndi an
401
and foreign economsts have been published in severa
journals in India and abroad. One of his co authors, Prof.
Arrow is a Nobel Laureate. At present the petitioner is
engaged in research on the follow ng subjects:

1. Growm h, Poverty and Basic Need, Devel opnment Policy
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in Sri Lanka, Kerala and Punjab
2. I nt er- Regi onal Conparisons of Agricultural Gowth
and Devel opnent in South Asia in the post-colonia
peri od.

It is clained that a conparative evaluation of the
achi evenents of the petitioner with those of respondent No.
4 clearly shows the superiority of the petitioner over
respondent No. 4. Respondent No. 4 had joined the Institute
as Professor in the pay scale of Rs. 750-1250. He was
appoi nted in Del hi and was incharge of the evening course in
Introductory Statistics. He served in Delhi for about a year
and then went to Calcutta and continued as professor from
1961 to 1974. In contrast, the petitioner had started at a
hi gher salary of Rs. 1000 p.m plus a special pay of Rs 50
p.m The petitioner had been pronoted to the higher rot of
Research Professor on 1st COctober, 1967 in the time scale of
Rs. 1600- 100- 1900 whil e respondent No. 4 had been pronoted to
the post of Research  Professor only in 1974. At that tine
respondent No.4's appoi ntment as Research professor had been
objected to as he had not published any technical paper
since his  joining the Institute in 1961. The petitioner was
senior to respondent Noo 4 as he had been appointed to the
hi gher post of Research Professor earlier than respondent
No.4. On 12th March 1976 the petitioner was pronoted to the
position of a Distinguished Scientist. The petitioner is
senior to respondent’ No. 4 and all other scientists of the
Institute. The petitioner’'s elevation to the position of
Di stinguished Scientists cane nuch earlier ‘than that of
respondent No. 4. The petitioner  has been ‘holding the
position of Distinguished Scientist since 12th March 1976
whil e respondent No. 4 was not a Distinguished Scientist

till his inpugned appointnent as Director. Respondent No.4
has won no laurels in his sphere of work and his scientific
out put has been negligible. Thus, from all accounts the

petitioner was nore qualified and his achievenents in al
spheres were nuch higher than those of respondent No. 4 or
for the matter of that, than those of any other scientist of
the Institute.
402

The Institute has an acadenic council consisting of the
foll owi ng menbers anobng ot hers:

"1. Al Pr of essor s, Resear ch Professors and

Di stingui shed Scienti sts.

Director (as Chairnan of the academ c council)."
The Institute is governed by its nmenorandum regul ati ons and
bye Laws in the conduct of its affairs. Bye-law 2 provides
the procedure for the appointnent of a Director. It reads:
"The appoi ntnent of the Director shall be made by
the Council on the recomendation nmade by a Sel ection

Conmi ttee consisting of

(i) Chairman of the Council (as Chairman),

(ii) T™wo experts approved by the Council

Before recruitment the Vacancy for Directorship should

be suitably Publicised."

In the neeting of the Council, respondent No. 2, on
16th April, 1979, Shri P.N Haksar, respondent No. 3, the
Chairman, reported about the absence of the Director and
other allied matters and invited the attention of the
menbers’ to the fact that the Director of the Institute,
Prof. G Kallianpur is wunable to devote full time to the

Nookwn
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Institute. The Council felt that since the Institute
required full time attention it was desirable that Prof.

Kal I i anpur should be requested to continue in the post of
Director on a whole tinme basis. The Chairnman was authorised
to wite to the Director conveying the views of the nenbers
and after getting a response fromProf. KallianPur, to take
further action. In case Prof. Kallianpur resigned,

403

the Chairman was authorised to accept his resignation and
then to set up a conmittee consisting of the follow ng
menbers to select a suitable person for the post of
Director:

1. Shri P.N. Haksar, Chairman

2. Prof. Bhabatosh Datta.

3. Prof. S.S. Shrikhande.

4. Prof. M S. Narasinhan.

5. Dr. R Ramanna
Subsequent |y another neeting of respondent No. 2 was held on
3rd August, 1979 in which the Chairman reported that Prof.
Kal | i anpur had resigned from the Directorship of the
Institute with effect from30th June, 1979 and regarding the
appointnent of the new Director of the Institute the
Chairman reported that the selection conmittee, which had
been constituted by the  Council in its neeting on 16th of
April, 1979 had unani nmously recomended the appointnent of
respondent No. 4 as/ Director of the Institute. The Counci
approved the recomrendation of the selection comrittee and
it also approved the terms and conditions of appoi nt ment of
respondent No. 4 as Director.. One of the terns of
appoi nt nent of respondent No. 4 was that he should be in the
substantive position of a ’'Distinguished Scientist’ in the
Institute on a nonthly salary of Rs. 3000.

When the petitioner came to know about the appoint ment
of respondent No.4 to the post of Director he felt aggrieved
and net respondent No.3, the Chairman of the Council, Shr
P. N. Haksar and expressed his deep unhappi ness at the choice
of the new Director of respondent No.1l. On getting no
favourabl e response from respondent No.3 the petitioner
tried to approach the other nenbers of the Council to
indicate his resentnent at the alleged illegality and
arbitrariness in the appointment of respondent ~No.4. The
petitioner addressed a letter to Shri— N Srinivasan
Secretary to respondent No.2, wherein he referred to the
circular dated 4th August, 1979 which he had received
intimating him about the appointnent of respondent No.4 as
Director of respondent No.1. By this letter the petitioner
pointed out to the Secretary that the appointing authority
had not observed the rules and regul ations and bye-Iaws of
t he
404
Institute as laid down in the nmenorandum of association and
had also violated the provisions of Arts. 14 and 16 of the
Constitution. He also pointed out that the vacancy of the
post of Director had not been publicised and he being the
seni ornost researcher working as Distinguished Scientist of
the Institute was not given an opportunity to apply for the
same. He also pointed out the arbitrary manner in which the
appoi nt nent of respondent No.4 had been nmade, and he urged
the Institute to rectify the error failing which he m ght be
obliged to take legal action. The petitioner |I|ikew se
addressed a letter to another menber of the Council, Prof.
R P. Banbah, who was a Professor of Mathematic in the Centre
for advanced Studies, Punjab University and was one of the
two Scientists co-opted by the Council. The petitioner in
his letter to Prof. Banbah conplained that wth the
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appoi ntnent of respondent No. 4 the Directorship and his
si mul t aneous desi gnhation to the post of D stinguished
Scientist, the council had subverted the academ c standards
of the Institute and violated the rules and regul ations as
contained in the nmenorandum of association as also the
various provisions of the Constitution. Further, the
appoi ntnent was arbitrary inasmuch as it was without any
regard to the clains of senior and better known professiona

persons. He appealed to Prof. Banmbah to upheld the academ c
integrity of the Institute and initiate corrective action to
rectify the wr ong and rescue t he Institute from
mani pul ati ons of unprincipled people. A simlar letter was
addressed by the petitioner to Shri S C  Bhattacharya.

Director, Bose |Institute, Calcutta, on 31st August, 1979,

anot her menber of the Governing Council of respondent No.1,

who was one of the four representatives of the |Indian
Nati onal Science Acadeny. He ~also wote to Prof. P.WV.

Sukhat me, Professor of Biometry in Pune, who was also a
di stingui shed menber of the Council. He was awarded the
Padma Bhushan and also held the post of Director of
Statistics Division of Food and Agriculture Organisation. A
Sinmlar letter was addressed by him to Shri Subinal Dutt,

Presi dent of respondent - No. 1, reiterating the same
grievances. Simlar letters dated 30th and 31st August, 1979
were addressed to Dr. K.C. Seal, Director, Centra

Statistical Organisation Government of ~India and to Shr
Ki r pa Nar ai n, Secretary, Depar t ment of Statistics’
CGovernrent of I ndia.

It may be pointed out that the menmbers of the selection
Conmittee and the nmenbers of the Council are all nmen of
em nence and hi ghly qualified persons.

405

Prof. S.C. Bhattacharya by his letter dated 5th of
Sept enber, 1979 replied that the contents of t he
petitioner’'s letter were disquieting.” He also stated that
respondent No.4 had been identified as a suitable person by
a group of emnent people and ‘on the basis of advice
received from them the Council, respondent No.2, had
approved the appointnment of respondent No.4. the further
stated that he was not nmaking any further coments in the
matter at this stage. He was unaware of respondent No:4
havi ng been designated as Distinguished Scientist by the
Council in the neeting of 3rd August, 1979. Regard in
appoi ntnent he further said that no report of the selection
comm ttee had been circulated to the nenbers of the Counci
but the announcerment was nade orally by the Chairman. Since
it was difficult to hear every word of the Chairman at the
nmeeting he had assunmed that the terms of appoi ntment woul d
be those ordinarily prescribed for the post of Director.

Prof Sukhatme in his reply said that he had not
realised the grave issues which such an appointnment coul d
raise. He wanted, however, to assure that there was no
intention on their part to subvert the academ c standards of
the Institute. He assured the petitioner that he woul d be
witing to the Secretary on the Council to know what was the
procedure tor appointing a person to the post of
Di stinguished Scientist and whether the sane should have
been explained to the Council before adopting the
resol ution.

Prof. R P. Banmbah on 22nd Septenber, 1979 wote a
letter to Shri P.N Haksar submitting his resignation
presunably in protest agai nst what had happened in regard to
the appointnent of respondent No. 4 as the Director of the
Institute. In his letter he stated that he had not received
any official bi o-data or i nformation regardi ng t he
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scientific contribution of respondent No. 4 and other
avai | abl e candi dates for the post of Director to enable him
to form his own judgnent. He said that he presuned that the
scientific contribution of respondent No. 4 nust have been
hi gh enough to warrant his hol ding the post of D stinguished
Scientist. He also expressed the view that since the
conmittee consisted of emnent scientific working under his
gui dance, he had presuned that all relevant factors had been
taken into consideration regarding the appointnment to the
post of Director, including the quality of candidate’'s
scientific contribution, in coming to a decision. In the
ci rcunst ances he has constrained to resign fromthe Counci
since he had not displayed due diligence in the performance
of his function as nenber of the Council

406

The petitioner 1likewise received a letter from the
Chairman in A which he did not deny the allegation contained
inthe petitioner’'s letter dated 13th August, 1979 that the
vacancy in the post of Director of respondent No. 1 had not
been publ'i cised.

Another —meeting of “the Council was held on 19th
October, 1979 and in this nmeeting Prof. Raja Ranmanna, Dr.
S.C. Bhattacharya and Dr. P.V. Sukhatme were not present and
Dr. Banbah had resigned on 22nd Sept enber , 1979.
Nonet hel ess, the proceedi ngs of the neeting of 19th Cctober,
1979 do not allude to Dr. Banbah's resignation. In this
neeting the letter of the petitioner was considered, copies
of which had been circulated to the menbers earlier and the
Counci | decided that no action was necessary in the matter.

Shri V.M Tarkunde appearing for ~the petitioner
chal | enges the appointnment of respondent  No. 4 on various

grounds:

1. (a) Bye-law 2 expressly requires that the vacancy
of the Directorship should be suitably
publicised but in the present case no
publicity what soever was given to the vacancy
of Directorship

(b) Even apart fromthe bye-law, publicity was
necessary if the appointment was to be fair
and free frompartiality.

(c) The petitioner and many others |ike himwere
not aware of the vacancy of the post of
Director till the actual order of appointnent
of respondent No. 4 was nmde.

2. The petitioner was eminently suitable for being
appointed to the post of Director keeping in view
his various contributions in the field of his work
and the active part played by himin resolving the
adm ni strative problens of the Institute.

3. No bio-data or information was placed before the
Council which under the bye- 1 aws was t he
appoi nting authority of the Director to enable the
menbers to gauge the conparative suitability of
various candidates for the post of Director. No
facts relating to the other candidates were
presented before the

407

sel ection comrittee by the Chairnman. As such there
was no application of mind by the menbers of, the
Council, since no report was circul ated regarding
the recomendati on of the selection committee, and
the nmenbers of the Council took it for granted
that all was well.

Shri R K  Garg appearing for respondents Nos. 1 and 2

resisted the petition on the foll owi ng grounds:
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(i) that the petitionis not maintainable under
Art. 32 of the Constitution as respondent
Nos. 1 and 2 are not ’'state or other
authority’ within the neaning of Art. 12 of
the Constitution.

(ii) (a) Even assum ng, though not conceding, that
there has been a violation of bye-law 2 no

wit can lie to correct the same as the
alleged bye-law has no statutory basis
i nasmuch as by the I ndi an Statistica

Institute Act, 1959 Parlianment only decl ared
the Indian Statistical Institute, respondent
No. 1 as.an institution of nati ona
i nportance and if it has nmde bye-law 2 for
its guidance, .« such bye-law cannot be said to
have any statutory force.

(b) “The bye-laws not being statutory the
respondents are under no obligation to
observe the procedure laid down in the bye-
| awns.

(iii) In any case the petitioner was duly and
properly considered for selection to the post
of Director ~and, therefore, he <could not
possi'bly make any grievance about violation
of bye-law 2.

In view of the contentions raised by the counsel for
the parties the first question that falls to be considered
is whether the wit petition is maintainable.

Article 12 of the Constitution defines ’'State’ for the

purposes of Part |1l of the Constitution. |t reads:
408
" 12. In this part, unless the content otherw se
requires, "the state" includes the GCovernment and
Parliament of India and the Governnment and the
Legi sl ature of each of the States and all |local or

other authorities wthin the territory of India or

under the control of the Government of India."

The | earned counsel for the petitioner, Shri® Tarkunde
has contended that having regard to the provisions of the
Act and the nenorandum of association, the conposition of
respondent No. 1 is domnated by the representatives
appoi nted by the Central Governnment. The mponey required for
running the Institute is provided entirely by the Centra
CGovernment and even if any other nobneys are to be received
by the Institute it can be done only with the approval of
the Central Governnent, and the accounts of the Institute
have also to be submitted to the Central Government for its
scrutiny and satisfaction. The Society has to conply with

all such directions as my be issued by the Centra
CGovernment. The control of the Central Government is deep
and pervasive and, there fore, to all intents and purposes,

it is an instrunentality of the Central Covernment and as
such is an "authority’ within the neaning of Art. 12 of the
Consti tution. It is, t her ef or e, subj ect to the
constitutional obligations under Arts. 14 and 16 of the
Constitution. Reliance was placed upon Ajay Hasia etc. v.
Khalid Mijjib Sehravardi & Os. etc. The Constitution Bench
in that case took, the view that the expression 'other
authorities” in Art. 12 must be given a broad and libera
interpretation, where constitutional fundanmentals vital to
the mmi ntenance of human rights are at stake and functiona
realismand not facial cosnetics nust be the diagnostic
tool, for constitutional |aw nust seek the substance and not
the form The Court pointed out the Government my act
through the instrunentality or agency of juridical persons
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to carry out its functions, since, wth the advent of the
wel fare State, its new tasks have increased nmanifold and

such juridical persons acting as the instrunmentality or
agency of the Government rust therefore be subject to the
same discipline of fundanent al rights as the State.
Proceedi ng further the Court observed:

"It is undoubtedly true that the corporation is a
distinct juristic entity with a corporate structure of
its omn and it carries on its functions on business
principles
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with a certain anpbunt of autonony whish is necessary as
well as wuseful from the point of view of effective,
busi ness managenent, but behind the formal ownership
which is cast in the corporate nould, the reality is
very much the deeply pervasi ve presence of the
Covernment. It is really ~the Governnent which acts
through the instrumental ity or agency of t he
corporation and the juristic veil of corporate
personality worn for the purpose of convenience of
managenent and adni ni'stration ~cannot be allowed to
obliterate the true nature-of the reality behind which
is the Governnent. Now it 1is obvious that if a
corporation is ~ an instrunentality " or agency of the
Government it/ nust be subject to the sane Iimtations
inthe field off constitutional |aw as the Governnent
itself, though in the eye of thelaw it wuld be a

di stinct and i ndependent | -egal entity. | t he
government acting through its officers is subject to
certain constitutional limtations, it~ nust follow a

fortiori that the Gover nnent acting through the
instrunmentality or agency of a corporation should
equally be subject to the sanelimtations. If such a
corporation were to be free fromthe basic obligation
to obey the Fundanental Rights, it wuld lead to
consi derabl e erosion of the ef ficiency of the
fundanental Rights, for in (that event the governnent
woul d be enabl ed to over-ride the Fundanental "R ghts by
adopting the stratagemof carrying out its functions
though the instrunmentality or agency of -a corporation
whil e retaining control over it."

Having regard to this decision and in view of the facts
and circunstances in the present case there can be no doubt
that respondent No.2 is an 'authority’ within the neani ng of
Art. 12 of the Constitution and, therefore,” the wit
petition filed by the petitioner is conpet ent and
mai nt ai nabl e and the objection raised by Shri Garg cannot be
accept ed.

The next question that aries for consideration is
whet her the appointnment of respondent No.4 as Director of
respondent No.1 is illegal because of non-conpliance with
bye-law 2. Bye-law 2 does require that before appointnent,
the vacancy in the post of Director should be suitably
publicised. In the instant case, it is admtted on  both
sides that no publicity whatsoever was given in respect of
t he
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vacancy. The contention of Shri Garg, however, is that the
bye-1aw having no force of statute, non-conpliance with its
requi rement can not in any way affect the appointment of
respondent No. 4 as Director of respondent No. 1. Shri
Tar kunde, however, contended that assuming that the bye-Iaw
is not statutory, even so respondent No. 1 was bound to
conply with it. In support of his contention he strongly
relied upon Ramana Dayaram Shetty v. International Airport
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Authority of India. The Court in that case held:
"It is a well settled rule of admnistrative |aw

that an executive authority nust be rigorously held to
the standards by which it professes its actions to be
judged a and it nust scrupulously observe those
standards on pain of invalidation of an act in
violation of them This rule was enunciated by M.
Justice Frankfurter in Viteralli v. Seton where the
| ear ned Judge sai d:

"An executive agency nust be rigorously held to
the standards by which it professes its action to be
judged. Accordingly, if dismssal fromenploynent is
based on a defined procedure, even though generous
beyond the requirenments that bind such agency, that
procedure nust be scrupul ously observed. Thi s
judicially evolved rule of adnmnistrative law is now
firmy established “and, if | may add, rightly so. He
that takes ~the procedural @ sword shall perish with the

sword. ".
The aforesaid principle laid down by M. Justice Frankfurter
in Viteralli —v. Seton has been accepted as applicable in

India by this Court in A S Ahluwalia v. Punjab and in
subsequent decision given in Sukhdev v. Bhagatram Mathew J.
guoted the above  referred observation of M. Justice
Frankfurther wi th approval.

In view of the pronouncenent of this Court on the point
it must be held to be obligatory onthe part of respondent

No. 1 to follow the bye-laws, if the bye-llaws have been
franed for the conduct of its affairs to avoi d
arbitrariness. Respondent No. 1 cannot,
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therefore, escape the liability for  not following the

procedure prescribed by bye-law 2.

Conpliance with this bye-law al so seens to be necessary
inthe nane of fair-play. I'f _the vacancy in the post of
Director had been publicised as contenplated by bye-law 2,
all the persons eligible for the post may have applied and
in that case, the field of consideration would ‘have been
enlarged and the selection comrmittee or the Council would
have had a nuch larger field fromwhich to choose the best
avai |l abl e person and that would have renoved al |- doubt, of
arbitrariness from the mnd of those eligible for the post.
O course, we do not wish to suggest for a nonment that
appoi ntnent to every post nmust be nade only after
advertising or publicising the vacancy. That would not be
right, for there are quite a few posts at the top |eve
whi ch cannot be and shoul d not be advertised or publicised,
because they are posts for which there should be no | obbying
nor should any applications be allowed to be entertained.
Exanmpl es of such posts nay be found in the post of Comander
of Armed Forces or the Chief Justice or the Judges of the
Supreme Court or the Hi gh Court. But here bye-law 2 requires
that vacancy in the post of Director should be publicised
and hence we are nmaking they above observation in  this
par agr aph.

The grievance of the petitioner is that he has not been
consi dered for appointnment to the post of Director although
he is far superior to respondent No. 4. If there had been
due publicity as required by bye-law 2, he and many others
like him would have applied for the post. Shri Garg,
however, contends for respondent No. 1 that the petitioner
can have no grievance as his case was duly considered as
stated clearly in the affidavit of respondent No. 3, Shri
P.N. Haksar, Chairman of the Council. W accept the
statement of respondent No. 3 that the case of the
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petitioner was considered by the selection comittee but it
isa little unfortunate that there is no witten report by
the selection commttee for consideration by the Council. No
m nutes of the proceedings before the selection committee
have been mmintained and none were circul ated amongst the
menbers of the Council along with the agenda of the meeting
nor were any such mnutes placed before the Council neeting
when the nane of respondent No. 4 was approved by the
Council. There is also nothing on record to show that the
Council was at any tine inforned as to what names had been
considered by the selection comittee or that the nanme of
the petitioner had been considered but respondent No. 4 was
found superior. It is always desirable that in
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public bodies the mnutes of the proceedings regarding
sel ection A should be properly naintained in order to
obvi ate any suspicion or doubt and such minutes along with
the relevant documents should 'be placed before the fina
aut hority entrusted with the task of sel ection for
appoi nt nent .

A lot of argument has been-advanced by Shri Tarkunde
that the achievenents and acconplishnents of the petitioner
were much higher than those of respondent No. 4. His
contribution in the matter of research  had won him high
praise. He ha witten articles and books of great nmerit. On
the other hand the achievenents or ~ acconplishnments of
respondent No. 4 were nuch | ower when com pared to those of
the petitioner. Be that as it may, it is not for the Court
to determine who is ‘the superior of the two candi dates and
who should be selected. It is for the authorities concerned
to sel ect from anongst the avail abl e candidates. The nenbers
of the selection committee as also the nenbers of the
Council were eninent persons and they nay be presuned to
have taken into account all t relevant considerations before
coming to a conclusion. But the real difficulty is that in
the absence of publicity as contenplated by bye law 2, it

cannot be said that all other  qualified persons /like the
petitioner were also considered by the selection'committee
for appointnment, in the absence of any application by them

for the post or any reconmendation-of them by any ot her
aut hority or individual

Shri Garg, however, contends that the office of “the
Director is a very high office and this honour is conferred
and not demanded and an application for this office fromthe
candi dates was not at all necessary as in the case of Judges
of the Supreme Court, High Court and other constitutiona
posts of Conptroller and Auditor CGeneral of India etc. The
sel ection committee conposed of emnent scientists of high
reputation nmust be knowing about the reputed men in the
field of statistics and it is expected that they nust have
consi dered the; case of those persons al so.

For reasons we have already indicated, we find no force
inthis contention. There is no provision for publicity in
case of the constitutional posts of the Judges of the
Supreme Court and High Courts and Conptroller and Auditor
CGeneral of India. Rather in the very nature of things, they
cannot be and are not publicised. But in the case of
appoi ntnent of a Director, bye-law 2 clearly provides for
publicity and it can only be with the object that al
concer ned may
413
know about the vacancy and either applications or
recomendati ons may be made for the post and the nanes of
the eligible candidates my be brought before the selection
conmittee for its consideration. In the state of the record




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 14

before us it is not possible to say that the nenbers of the
Council considered the case of the petitioner and other
candi dates i ke himbefore approving the appointment of
respondent No. 4. It is true that the nenbers of the
sel ection committee and those of the Council were experts in
their respective subjects and were emnent scientists and we
nmust proceed on the basis that they acted in all fairness
and no oblique notive can be attributed to them 1ndeed Shr
Tarkunde did not allege any nala fides against the nenbers
of the selection conmittee or the menbers of the Council

On the admitted position, no publicity in regard to the
vacancy was done at all. No information about it was
published even on the notice board kept in the various
branches of respondent No. 1 at Calcutta and other places.
Nor was the information published in the journal of
respondent No. 1. There was clearly a breach of bye-law 2 in
maki ng appoi ntment -~ of respondent No. 4 and there was no
adequate material before the Council on the basis of which
the nenbers could apply their mnd for determining as to
whet her . they should approve the recomendation of the
sel ection comrittee in regard to appointnent of respondent
No. 4.

For the foregoing reasons the wit petition nust
succeed. It is accordingly allowed. The order of appointnent
dated 3rd August, 1979 of respondent No. 4 as the Director
of respondent No. 1/ is quashed and set aside. This will
however not in any way affect the validity of any action
al ready taken by respondent No. 4 as Director nor will it
involve him in any liability "to refund « any excess
remuneration received. by him-in his capacity af Director.
Bef ore respondent No. 1 proceeds to select a new Director,

it will conmply with the requirenent of bye-law 2 by giving
suitable publicity to the vacancy in the office of Director.
In the circunstances of the case the parties will bear their
own costs.

N. V. K. Petition all owed.
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