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ACT:
Criminal Proceedings - F.1.R is not supposed to

contain m nute details.
Evidence of /interested w tness-Manner in which it
shoul d be dealt wth.

HEADNOTE:

The respondents were convicted and sentenced under 8.
302 read with s. 34 1.P.C. for having caused the death of
one Rajinder Kumar by assaulting himwth knives and ball ans
(spears). The F.I.R was lodged wthin an hour ' of the
occurrence and the Investigating officer reached the spot
within three hours of the lodging of the F.I.R and
i medi ately thereafter exam ned, ‘anong others, PW 1 and 2
who were eye witnesses to the occurrence. According to the
post-nortemreport the deceased had sustained one stab
wound, one incised wound, two |acerated wounds ~and two
abrasi ons. The central evidence against the respondents
consi sted of the statements of PW 1, 2 and 3 which was
accepted by the trial court.

The respondents preferred an appeal to tho H gh Court
whi ch acquitted theminter alia on the ground that there was
i nconsi stency between nedical and ocul ar evidence i nasnuch
as the respondents who were alleged to have beenarmed with
sharp cutting weapons |ike knives and ball ans coul d not have
caused the | acerated wounds and abrasions; that the
explanation given by PW 1,2 and 3 in their statenments that
the lacerated wounds and abrasions had been caused by the
deceased having been struck by the lathi portion ‘of the
bal | ans was an after thought since there was no mention in
the F.1.R of the fact that ballanms had been used Iike
lathis; that the evidence of witnesses PW 1 and 3 coul d not
be relied wupon as they were interested wi tnesses; and that
the circular, stance that PW2 was called fromthe house of
his uncle three hours after the occurrence indicated that he
was not present at the scene of the crine and therefore his
evi dence al so could not be relied upon

Al'l ow ng the appeal
N

HELD: 1. An F.I.R is not supposed to contain mnute
details of an incident; it is nerely meant to narrate in
brief the facts which led to the incident, viz., the place
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of occurrence, the nanmes of assailants, etc. [891 C D

In the instant case the H gh Court was not justified in
coning to the conclusion that the statenents of eye
wi t nesses regarding the deceased havi ng
886
been assaulted with the lathi portions of the ballanms was an
afterthought just because there was no nention in the F.I.R
O the fact that ballams had been used |like lathis. There
was no occasion for the conplainant to have nmentioned such
detailed facts as to how the various arnms were w el ded and
in what manner and to what extent. The wi tnesses had clearly
explained in their statenents that the accused had plied and
struck the deceased with the lathi portions of the ballans
on the front side and this was fully corroborated by the
medi cal evidence which showed that the two | acerated wounds
were on the right side of the front portion of the head.
Thus far from being inconsistent the ocul ar evidence fully
corroborated the nedical evidence. It can safely be presumed
that the 'copies of statenents recorded by the Investigating
of fi cer had been supplied to the respondents |ong before the
trial started. If there was any omission in their statenents
regarding the fact that ballans were used as lathis, it is
i nconcei vabl e that the defence would not have drawn the
attention of the witnesses to this om ssion which would have
di sclosed a nmmnifest defect in the prosecution evidence.
Further, the Investigating officer had categorically denied
the suggestion that the statenments of ~w tnesses had been
recorded after the receipt of the post-nortemreport. [891
H, 892 A 890 F-H, 891 A-B]

2. The mere fact that witnesses are interested is. no
ground for throwi ng out their evidence overboard. Al that
is necessary is that in such cases, the evidence of the
wi t nesses should be examined wth caution and, having done
that, if the court feels that the evidence does not suffer
fromany other legal or factual infirmty, there is no
reason to distrust the evidence off such a wtness. The
evidence of an interested wtness is not |ike the evidence
of an approver which would need corroboration and the rule
of caution cannot be confirmed in a straitjacket. [894 F-

In the instant case the Hgh Court rejected the
evidence of PW 1 and 3 on the sole ground that they were
interested and did not enter into the intrinsic merits of
their evidence. [889 E]

The High Court was also not justified in rejectingthe
evi dence of PW2 who was an independent witness. |t is not
di sputed that PW2 wused to remain at his fodder shop and
sleep there and he was therefore the npbst conpetent wi tness
to see the occurrence. There is no inherent inprobability in
the statement of PW2 that, being terrified by the incident,
he had gone to the house of his wuncle from where he was
called by the Investigating officer. The circunstances that
he was called fromthe house of his uncle three hours after
the occurrence and was not found to be present at his shop
cannot lead to the conclusion that he could not be present
there at the time of the occurrence. [893 H, 894 A-E]

JUDGVENT:

CRI'M NAL APPELLATE JURISDICTION : Crimnal Appeal No.
450 of 1977.

Fromthe judgnent and order dated the 23rd Septenber,
1976 of the Allahabad H gh Court in Criminal Appeal No. 166
of 1972.
887
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Gopal Subramani am Dal veer Bhandari and R S. Yadav for
the Appell ant.

R K Garg and V. J. Francis for the Respondents.

The Judgnent of the Court was delivered by

FAZAL ALI, J. This appeal by special leave is directed
agai nst a judgnment dated Septenber 23, 1976 of the All ahabad
Hi gh Court acquitting the respondents of the charges franed
against them after setting aside the judgment of the
Sessi ons Judge who had convicted them under s. 302 read with
s. 34 of the Indian Penal Code and sentenced them to
i mprisonnment for life

The facts of the case have been detailed and fully
narrated by the Hi gh Court and the Sessions Judge and it is
not necessary for us to repeat the sane all over again
Suffice it to say that the occurrence is alleged to have
taken place on the 29th of May 1969 near the office of Cane
soci ety in Mbhalla Chohanan of Jwal apur town situated within
the District of Saharanpur. The deceased (Rajinder Kumar)
and the respondents were closely related and there appears
to have ‘been sone sort of a chronic dispute between them
whi ch culminated in the said occurrence on May 29, 1969. In
the morning of May 29,1969 Rajinder Kumar scolded the
respondent Hari Ram and his brother Atma Ram for having
m sbehaved with his father and thereafter a short
altercation took place in the course of which Hari Ram and
Atma Ram threatened to kill him (Rajinder Kunmar). According
to the prosecution, on the same night at about 10.30 p.m
whil e the deceased was proceeding fromhis house to his Gher
and was negotiating the road at a point very close the
office of the Cane Society he -was confronted by the four
respondents, viz, Hari Ram Satyapal, Nagli and Surendra.
Naqgli and Surendra were arned with Kknives with spears. On
seeing the deceased, Hari Ram exhorted and incited his
conpanions to kill the deceased as a result of which all the
four respondents assaul ted the deceased with their
respecti ve weapons. According to the prosecution, Nagli and
Surendra struck the deceased with their knives while Har
Ram and Satyapal assaulted himw'th the Lathi portion of the
spears. Thereafter, the respondents fled eastward towards
the tiraha. PW1 (Rattan Singh), PW2 (Suresh) and PW3
(Harish) were attracted to the scene of the crinme and
wi t nessed the sane.
888

It was further alleged by the prosecution that at the
time of the incident apart from the burning of the street
l[ight it was a moonlight night also and there could be no
difficulty in identifying the assailants. Even so, the
assailants. and the deceased were fully known to each ot her
and even if there was no street light they could have been
easily identified in the noonlight. Even the defence has not
been able to show that the date of occurrence was a dark
ni ght nor was this fact questioned before any of the courts.
As a result of the injuries received by the deceased he fel
down on the spot and died soon after PW1 arranged a rehri
and brought it to the place of occurrence in order to take
the deceased to the hospital. The fenale folk of the house
of Sardar Singh and other neighbours also arrived and
surrounded the dead body and everybody was weeping and
crying. Harish Chand (PW 3) drew up a report (Ex. Ka-1) of
the occurrence at the scene of the crime with the hel p of
electric light on the street and proceeded to the police-
station alongwith Ratan Singh (PW1) and others where the
dead- body was placed in the custody of the police and the
witten report was |odged at about 11.15 p.m After
conpleting the usual formalities, the investigating officer




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 9

M P. Wats (PW 13), drew up the farde beyan which was
treated as the F.1.R  An endorsement on the FIR shows that
it was despatched to the Magistrate some tine in the
m dni ght after 12 Oclock. This fact is inportant because
much has been nade by the respondents regarding the ante-
timng of the FIR by the police. The investigating officer
after taking down the FIR proceeded to the spot where he
reached at about 2.30 a. m and imediately examned the
wi tnesses Surat Singh (not examined in court), Ratan Singh
(PW1) and Suresh (PW2). He al so summoned somre persons from
the locality and interrogated sone people of the nohalla. It
was al so alleged by PW 13 that on making enquiries fromthe
accused-respondents, Nagli made a statement which led to the
recovery of knife from .inside his house which was found
concealed in the folds of certain clothes kept in a tin box.
As none of the courts below have relied on the evidence of
recovery we woul d l'eave the matter here.

The case of the defence was that the deceased was
nmurdered by sone unknown persons and the respondents were
fal sely inplicated because of the previous ennmty. The tria
court after a very careful consideration and neticulous
di scussion of the evidence on record found that the
prosecution case was proved beyond reasonable doubt and
accordingly convicted the respondents under s. 302 read with
s, 34, |.P.C. and/ sentenced themto inprisonnent for life,
as stated
889
above. The respondents then preferred an appeal to the High
Court which acquitted them and hence this appeal by the
State of U P. in this Court. As the matter lies within a
very narrow conpass and small spectrumit is not necessary
for us to delve into further details of the case.

The central evidence against the respondents consists
of the statements of PW 1, 2 and 3 who proved the
occurrence and their evidence was accepted by the tria
court but the H gh Court refused to rely on them It may be
nmentioned that out of the eye-wtnesses, PW1 was not only
an i ndependent wi tness but as woul d appear from his evidence
he was also a class fellow of one of the respondents,
Surendra. In this connection he stated thus

"Accused Surendra and nysel f have read in one

and the sanme school. We both were neighbours al so.

We had good rel ati onshi ps".

The other two witnesses were no doubt interested to a |arge
extent and the High Court seens to have rejected their
evidence on this ground alone without entering into the
intrinsic nerits of their evidence. A careful perusal of the
judgrment of the High Court shows that so far . as PW2 is
concerned, no good reason has been given as to why he should
be dishelieved nor has the H gh Court displaced any of the
reasons or circunstances relied wupon by the trial court in
placing inmplicit reliance on the evidence of PW2. It may
al so be nentioned that PW2 was one of the persons who was
exam ned by the Investigating officer (PW13) at the spot at
about 2.30 a.m and therefore in our opinion, there should
have been very strong reasons to disbelieve the evidence of
such a witness by the H gh Court.

This being an appeal against order of acquittal passed
by the High Court, we have very carefully gone through the
judgrments of the Hgh Court, that of the trial court and
al so the evidence of the three eye-w tnesses, including PW
2. It seens to us that the H gh Court realizing that PW2
was an independent w tness, brushed aside his evidence on
grounds which are wholly wuntenable in law. The cornerstone
and sheet-anchor of the H gh Court’s judgnent seens to be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 9

two circunstances on which the entire prosecution case has
been rej ect ed-
890
(1) that the ocul ar evidence adduced in court by
the prosecution was wholly inconsistent with
the medi cal evidence, and
(2) that the FIR seens to have been | odged sone
time in the early hours of the norning of
30th May 1969 and not at 11.15 p.m On
29.5.69, as alleged by the prosecution, and,
therefore, there was sufficient time for the
prosecution to bolster up a case against the
the respondents in view of the previous
enmty.
There are some other reasons given by the Hi gh Court to
whi ch we shall refer hereafter.
Coming to the first circunstance relied upon by the
H gh Court about the inconsistency between the ocular and
the nedi cal evidence, we are clearly of the opinion that the
Hi gh Court has committed a serious and grave error of |aw by
m sreadi ng  the evi dence of the ~eye-witnesses on this
guestion. According to D S, S. Anand, (PW 14), who
conduct ed post-nortem exam nation on the dead body of the
deceased, the deceased had sustained one stab wound and one

i nci sed wound besi des two | acerated wounds and two
abrasi ons. The fundanental reasons given by the Hi gh Court
was that as all the respondents, according to the
prosecution, were ‘armed with sharp cutting weapons Iike

spears, the | acerated wounds or the abrasions could not have
been caused by the said weapons and therefore there was a
serious inconsistency between the nedical and the ocular
evidence which by itself anpbunted to a manifest defect in
the prosecution case, resulting inits rejection. It is true
that according to the evidence of the eye-wi tnesses the
respondents Nagli and Surendra were arned with knives while
Hari Ram and Satyapal were armed wi'th ballans (spears). The
wi tnesses had clearly explained.in their statenents that the
accused, who were armed with ballans, plied or struck the
deceased by the lathi portion of the spears on the front
side. This 1is fully corroborated by the nedical _evidence
whi ch shows that the two | acerated wounds were on the right
side of the front portion of the head. Thus, far from being
i nconsi stent, the ocular evidence fully corroborates the
nedi cal evidence. The H gh Court, however, seens to have
nmade a nmountain of a nole hill by concluding that as there
was no nention in the FIR of the fact that ballanms were used
like lathis, the explanation given by the witnesses in the

court that ballams were used like lathis or that the
deceased was struck by the
891

lathi portion of the ballans appears to be an after -t hought.
The High Court seens to suggest that the story of ballans
having been plied like lathis was introduced for the first
time after the nedical report was given in order to give an
explanation for the apparent inconsistency between the
ocul ar and the medical evidence. W are, however, unable to
agree with this somewhat broad and specul ative process of
reasoni ng, particularly when PW13 categorically denied the
suggestion made to him by the defence counsel that the
statenments of the witnesses were recorded in the norning
after receipt of the postnmortemreport (vide p. 40 of the
paper book). It is common ground that the FIR does not
contain full or meticulous details of the incident but is
nerely neant to narrate the brief facts which led to the
incident, viz., names of the assailants and the place of
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occurrence, etc. Therefore, there was no occasion for the
conplaint to have nmentioned such detailed facts as to how
the various arms were welded, in what nanner and to what
extent. A-. FIR is not supposed to contain such mnute
details. Mireover, we find that the FIR in the instant case
was filed at about 11.55 p. m and according to the sole
testinmony of PW13, the Investigating officer, he reached
the spot r 2 30 aam, i. e, within 3 hours of the |odging of
the FIR and recorded the statenment of the eye-wi tnesses. It
can be safely presuned that copies of the statenments
recorded by PW13 had been supplied to the respondents, as
required by the provisions of the Code of Crimnal
Procedure, long before the trial started. If there was any
omission in their statenments regarding the fact that ballanms
were used as lathis, it is  inconceivable that the defence
woul d not have drawn attention of the wtness to this
om ssi on whi ch woul'd have di sclosed a nani fest defect in the
prosecution evidence. - PW 1 and 3 have categorically stated
in their ‘evidence that ballans were used as | athis and they
were not ' _sought to be contradicted of the om ssion of this
fact in their statenments before the police. Had the
witnesses onitted to state this fact in their earlier
statenments before the police, their attention nust have been
drawn to the said ‘material omi ssion when they appeared as
witnesses in court and to the Investigating officer (PW13)
when he was examined in court. |In the absence of this
i mportant circunstance the H gh Court was wholly unjustified
in making a capital « out of the alleged omm ssion which was
not there at all. This non-existent om ssion seens to be the
very fabric and foundation for the reasoning of the High
Court in rejecting the prosecution case.

In view of these circunstances, the Hi gh Court was not

at all justified in junping to the conclusion that the
statenments of the eye-
892

wi t nesses regarding the deceased having been assaulted by
the lathi portion of the spears( was an afterthought. The
foll owi ng observations of the High Court, with due respect,
amount to an inputation against the w tnesses and inflicting
an 'unkind cut indeed on the testinony of Satyapal and Har
Ram
"H's evidence is in conflict with the nedica

evidence, as it is clear from the post-nortem

report that two | acerated wounds were found on'the

body of the deceased, which goes to show that the

deceased was al so assaulted by a blunt weapon like

alathi."

Thus if this circunstance disappears then the very
edifice on which the reasoning of the Hi gh Court is based so
far as the point relating to inconsistency between the
ocul ar and medical evidence is concerned stands conmpletely
denol i shed.

Anot her inportant reason given by the Hi gh Court is
that the FIR seems to have been ante-tined and very great
stress was laid on the fact that the recitals in the FIR
clearly show that the norning incident had taken place a day
before the Report was |odged at the police station which
means that if the occurrence had taken place a day earlier
the report was |odged the next day. On a specific question
put to PW1 he clearly explained that he used the word
"yesterday’ because at that tinme he was in great shock and
distress following the heinous crine conmitted on the
deceased who was his close relation. Furthernore, it s
conmon knowl edge that villagers don't have a mathematica
i dea of the actual tinme when mdnight begins or ends. As the
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occurrence resulting in exchange of hot words had taken
pl ace on the norning of 29th May 1969 and the FIR was | odged
near about the m dni ght, the infornmant coul d have reasonably
thought that in view of the nightfall the next day had
arrived though fromthe mathematical or astrononical point
of view this may be quite correct. Wat difference would it
make if the FIR was |lodged at 11.15 p.m O 12.00 O clock or
past 12 a. m |If the FIRwas |odged imrediately after 12
o'clock in the midnight then the description of the word
"yesterday’ would be quite correct.

In these circunstances, we are satisfied that not much
can be made even of this so called infirmty and fromthis
we cannot junp to the conclusion that the occurrence took
place on the norning of 30th My and not on the ni ght of
29th May. Mboreover, the evidence
893
of the Investigating officer and other eye-w tnesses clearly
di scl oses that PW13  (1.0) arrived at the spot near about
2.30 a. m and took the statements of eye-w tnesses and

i nterrogated | ot of other persons. This, t her ef ore,
conpl etel'y excludes the possibility that the occurrence took
pl ace sone time in the norning of 30th My. In these

ci rcunmst ances, therefore, ~assuming that there may be some
infirmty, it appears to be of a very trivial nature and not
sufficient to lead to conclusion that the FIR was ante-
timed.

Anot her inportant error into which the H gh Court seens
to have fallenis to reject the evidence of the only
i mportant i ndependent Wi tness,” Suresh (PW 2), without
examning his evidence on intrinsic neritsand giving good
reasons for doing so. Al that the High Court had to say
regarding PW2 nay be extracted thus:-

"He al so corroborated the statenent of Harish

Chand (PW 3) regarding the incident. Hi s evidence

is also in conflict with the nmedical evidence. He

stated that after the incident, he becane afraid

and went to the house of his uncle and was call ed

fromthere by the Investigating officer at 2'a m

The expl anation furnished by himfor goingto the

house of his uncle after the incident cannot be

accepted as it appears to be highly unnatural. If

he was present at his fodder shop at the tinme of

the incident he should have been there when the

Investigating officer to the place of occurrence.

The fact that he was called fromthe house of his

uncle by the Investigating officer at. 2 a. m On

30.5.69 indicates that he was not present at his

fodder shop at the time of the incident. It was

admtted by himthat Chhajja of Phul Singh, the
uncl e of Surender, appellant, was broken by the

col lusion of his truck and the driver of his truck

paid the conpensation for the danages caused to

the Chhajja to Phul Singh. He also admtted that

the deceased was his class-fellow "

If we examine the reasons given by the H gh Court we
find that the reasons given are wholly unsustainable in | aw
As already indicated, the first reason that the ocular
evidence was in conflict with the medi cal evidence no | onger
survives. Secondly, the fact that being terrified by the
incident PW 2 went to the house of his uncle fromwhere he
was called by the Investigating officer does not show
894
that his evidence was false and we do not see any inherent
i mprobability in the statement of PW2. It is not disputed
that the Wtness used to remain at his fodder shop and sl eep
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there. He would, therefore, be the nbst conpetent witness to
see the occurrence. The circunmstance that he was called from
the house of his uncle three hours after the occurrence and
was not found to be present at his shop cannot lead to the
conclusion that he could not be present at the tinme of the
occurrence. This reasoning is based purely on conjectures
and the Hi gh Court seens to have overl ooked t he psychol ogy
of the wtness who terrified by a murder taking place in
front of his eyes thought it expedient to go to his uncle’'s
house.

The last reason given by the H gh Court in rejecting
the evidence of PW 2 is that the deceased was his
classfellow and there fore he could not be said to be a
di sinterested witness. W are unable to agree with this line
of reasoning because nerely being a class-fellow, he could
not be stanped as an interested witness. Even so, the H gh
Court seens to have overlooked the fact that the witness
clearly stated at page 16 of the Paperbook that he was al so
a class fellow of one of the accused-respondents, Surendra.
Thus, far. _frombeing interested, the witness seens to be a
comon friend of the accused and, therefore, is not likely
to depose fal sely against one or the other

This Court has laid down in a series of cases that the
nmere fact that witnesses are interested is no ground for
throwi ng out their evidence aboard. Al that is necessary is
that in such cases, the evidence of the wi tnesses should be
examned with caution and having done that if the court
feels that the evidence does not suffer from any other |ega
or factual infirmty, there isno reason to distrust the
evi dence of such a wtness. It may be nmentioned that the
evidence of an interested wtness is not |ike the evidence
of an approver which would need corroboration and the rule
of caution cannot be confined in a straitjacket,

Sunmi ng up, therefore, these are the only reasons given
by the High Court for reversing the well-reasoned judgnent
of the trial court which convicted the respondents under s.
302 read with s. 34, |.P.C

M. Garg, appearing for the respondents vehenently
contended that in an appeal against acquittal this ' Court
woul d not interfere
895
unl ess there are substantial or conpelling reasons for the
same or where the view taken by the H gh Court appears to be
absolutely perverse. This was not a case, argued the
counsel, in which it could be said that a different view was
reasonably possible and hence the acquittal should be
upheld. W are, however, unable to agree with this argunent
because after <carefully scrutinising the reasons given by
the Hi gh Court in reversing the judgrment of the trial court,
we are clearly of the opinion that the judgrment of the Hi gh
Court perilously borders on perversity and this is-certainly
not a case where two views are possible.

M Garg drew our attention to certain decisions of this
Court regarding the principles on which an order  of
acquittal could be set aside and |aid special stress on-the
ratio in the cases of Thulia Kuli v. The State of Taml
Nadu(1l) and Dalbir Kaur & orS. v. State of Punjab(2) W are
fully alive to the principles laid down by this Court and on
the findings of fact arrived and the application of |aw made
by us, we are of the opinion that this case is in no way
i nconsistent with the principles enunciated by this Court in
the cases referred to above.

Lastly, M Garg appealed to this Court not to interfere
in this case as the accused have been subjected to a waiting
period of about IS years starting fromthe institution of
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the case till the judgment of this Court. W are afraid, it
is not possible to concede to the request of the counse
because once we find that the respondents are guilty of the
of fence of nurder, whatever be the nature of the tinelag
bet ween t he prosecution and conviction the law nust take its
cour se.

The High Court has conmitteed serious errors of lawin
appreciating and marshalling the evidence and in basing its
concl usions nore on speculation that on the evidence |ed
before the trial court. On a careful consideration and
detailed review of the evidence and circunstances of the
case we are fully satisfied that there is no good reason to
di shelieve the testinony of PW 1, Z and 3 particularly when
the evidence of PW 1 and 3 was fully corroborated by PW2
who was doubtl ess an independent wi tness and whose evi dence
did not suffer from any manifest defect. W, therefore,
fully believe the
896
tostinony of the eye-witnesses and hold that from the
evi dence on record the prosecution case has been proved
beyond reasonabl e doubt and the order of acquittal passed by
the High Court was wong on a point of law which is
sufficient to war rant our i nterference. In t hese
circumstances, it i's inpossible to sustain, the judgnent of
the Hi gh Court.

We, therefore, allow the appeal, set aside the judgnent
of the H gh Court. and convict the respondents under s. 302
read with s. 34 of the Indian Penal Code and sentence them
to inprisonment for life for causing the death of the
deceased, Rajinder Kumar. The respondents who were on bail

will now surrender to their bail-bonds and be taken into
custody to serve out the sentence inposed.
H L. C Appeal al | owed
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